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PREFACE. 


A  preface  seems  to  be  an  essential  part  of  a  book, 
but  in  some  respects  it  places  the  writer  at  a  disad- 
vantage, rendering  it  necessary,  as  it  does,  to  write 
of  himself  and  his  work,  either  in  the  first  or  third 
person.  Some  explanation  in  this  manner,  however, 
is  always  expected. 

These  volumes  are  presented  to  the  legal  profession 
as  a  Commentary  on  the  Law  of  Torts.  The  desig- 
nation of  the  work  as  a  "Commentary"  would  seem 
justifiable  from  the  course  of  discussion  pursued,  in 
the  main,  throughout  the  book,  although  conscious  of 
popular  criticism  for  the  misuse  of  such  title,  and  of 
the  responsibility  incurred  by  its  adoption. 

The  true  province  of  legal  authorship  is  to  discover 
what,  the  law  is  and  set  it  down;  and  in  so  doing 
the  writer  must  not  be  wedded  absolutely  to  judicial 
precedent.  From  the  very  nature  of  things,  there 
can  be  but  one  rule  of  law  governing  any  question, 
and  if  in  our  investigations  conflict  of  decision  is  en- 
countered, it  is  reasonable  to  suppose  that  one  line 
of  authority  is  right,  and  the  other  wrong.  We  en- 
tered upon  this  work  with  the  determination  that 
nothing  would  be  left  undone  on  our  part  that  might 
enable  us  to  correctly  ascertain  and  set  forth  the 
rules  of  law  in  respect  to  the  questions  presented  in 
the  compass  of  our  subject.  We  have  had  constantly 
before  us  certain  tests  by  which  the  law  can  safely 
be  determined,  and  have  measured  all  judicial  prece- 
dents by  these  tests.  The  more  confusion  or  con- 
flict of  authority  which  has  been  found,  the  more  jus- 
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tifiable  a  new  work,  scientifically  constructed,  on  this 
subject  seemed. 

The  tests  which  have  been  applied  in  our  investi- 
gations were  in  substance  the  following:  History, 
common  law,  morality,  changed  conditions,  common 
sense,  reason  and  logic.  If  errors  have  been  made,  as 
no  doubt  there  have  been,  they  have  occurred  in  the 
exercise  of  our  best  judgment. 

Members  of  the  legal  profession,  absorbed  as  they 
constantly  are  in  the  complexity  of  legal  details,  for- 
get at  times  what  a  great  science  the  law  is,  and 
how  important  is  their  mission.  No  calling  has  more 
to  do  with  shaping  the  destinies  of  the  people  than 
that  of  the  law,  and  to  enable  individual  members 
to  do  their  part  they  should  become  devoted  stu- 
dents. Morality,  or  the  science  of  human  duty  in  all 
relations  of  men,  lies  at  the  foundation  of  all  true 
legal  education,  the  true  interpretation  of  law  de- 
pending entirely  upon  the  proper  application  of  moral 
principles;  every  question  must  be  studied  from  this 
standpoint.  If  the  mind  of  every  member  of  the  pro- 
ifession  were  thoroughly  imbued  with  this  principle,  he 
would  become  a  better  lawyer,  the  profession  would 
stand  in  its  true  light  and  would  never  be  subject  to 
the  calumny  of  men. 

It  has  always  been  conceded  that  the  perfection  of 
human  reason  is  to  be  found  in  the  common  law,  the 
basic  principle  of  which  is  morality.  If  common-law 
doctrines  and  statutory  rules  cannot  pass  this  test, 
then  they  are  not  sound.  In  our  investigations  we 
have  followed  these  precepts,  and  have  traced  the  his- 
tory of  legal  doctrines  according  to  the  variations 
thereof  to  suit  the  times  and  conditions,  and  have 
sifted  the  reasonings  of  judicial  precedents,  deducing 
from  them  leading  principles  to  guide  and  control 
legal  investigation. 
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In  writing  upon  a  subject  of  such  extent  and  magni- 
tude as  this,  the  general  principles  only  have  received 
attention,  the  various  applications  to  circumstances 
and  conditions  as  shown  by  the  numerous  adjudica- 
tions have  not  been  pursued  to  great  extent.  We 
found  plenty  to  do  in  covering  the  general  principles 
and  pursuing  the  great  outlines  of  the  subject.  As 
lawyers  become  better  educated  in  their  profession, 
the  more  they  learn  to  depend  upon  a  knowledge  of 
general  principles  and  less  upon  cases,  the  more  they 
will  appreciate  and  prefer  a  scientific  treatise  to  a 
case  digested  text-book.  We  would  not  leave  the 
impression  that  every  part  of  this  work  comes  up  to 
the  standard  which  we  have  set  before  us,  as  there  are 
places  where  nothing  more  can  be  done  than  to  collect 
rules  and  doctrines. 

Attention  is  directed  to  one  feature  of  the  man- 
ner of  treatment.  Upon  questions  of  unusual  im- 
portance, especially  where  conflict  of  authority  seems 
to  prevail,  what  appears  to  be  the  true  doctrine  is 
carefully  worked  out  and  discussed  in  the  text,  while 
the  position  of  each  state  in  respect  thereto  is  shown 
by  sufficient  excerpts  from  the  cases  in  the  particular 
state  in  the  notes,  the  states  appearing  in  alphabet- 
ical order.  The  design  or  purpose  is  that  the  reader 
may  be  able  to  determine  what  the  law  is  by  reading 
text  or  note,  without  in  many  instances  consulting  the 
cases.  That  the  reader  may  not  be  compelled  to  rely 
alone  upon  the  statement  of  the  author,  sufficient  ex- 
tracts from  the  authorities  are  furnished  to  show  that 
the  text  is  sound. 

Another  objection  frequently  urged  against  certain 
styles  of  book-making  is  that  the  texts  so  frequently 
contain  such  meager  statements  of  rules  and  doctrines 
extracted  from  the  cases,  with  bare  citation  of  au- 
thority, that  the  reader  is  unable  to  ascertain,  from 
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a  mere  reading  of  the  text,  what  the  law  really  is,  and 
what  the  reasons  and  logic  for  the  doctrines  are,  with- 
out consulting  the  cases.  Such  texts  serve  no  further 
purpose  than  digests. 

We  have  endeavored  to  obviate  this  objection  by 
stating  what  the  law  is  in  its  different  phases,  with 
the  reasonings  thereof. 

The  scholarly  English  writer,  Sir  Frederick  Pollock, 
in  his  Classic  on  Torts,  recognizes  the  lack  of  apprecia- 
tion of  torts  as  "a  true,  living  branch  of  common  law, 
not  a  collection  of  heterogeneous  instances,"  his  work 
being  the  most  scientific  of  any  extant  upon  the  sub- 
ject. 

The  subject  of  Torts  is  a  distinct  and  separate  topic 
of  the  law.  Notwithstanding  this  fact,  the  effort  to 
treat  it  as  an  entirety  is  beset  with  difficulties.  Plan 
after  plan  was  designed  by  the  writer,  only  to  be  cast 
aside  until  finally  the  one  upon  which  the  work  is  con- 
structed was  adopted,  which  it  is  believed  presents 
the  subject  in  a  natural  and  logical  order. 

As  the  basis  of  all  legal  contention  is  legal  rights, 
as  all  wrongs,  whether  ex  delicto  or  ex  contractu,  are 
violations  of  primary  rights.,  it  follows  as  a  logical 
sequence  that  the  foundation  of  all  rational  and  sound 
legal  discussion  must  be  primary  rights,  and  viola- 
tions thereof.  Though  the  violations  of  primary 
rights  which  constitute  torts  embrace  a  great  variety 
of  wrongs,  which,  without  a  keen,  analytical  percep- 
tion, might  present  "a  collection  of  heterogeneous  in- 
stances," or  appear  to  be  "merely  a  number  of  rules 
of  law  about  various  kinds  of  torts,"a  still  a  proper 
classification  of  these  rights,  and  a  consideration  of 
violations  thereof  in  accord  therewith,  will  enable 
one  to  journey  through  the  domain  of  torts  with  the 
satisfaction  that  it  is  entitled  to  a  disinct  place  in 
the  category  of  subjects. 
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The  plan  of  this  work  will  be  briefly  explained. 
We  commence  with  the  General  Nature  of  Torts,  in 
which  are  found  a  few  general  principles  common  to 
many  torts,  such  as  a  definition,  its  relation  to  con- 
tract, to  crimes,  privity,  etc.  Classification  of  Rights 
Violated  is  the  important  starting  point,  it  being 
sufficient  for  present  purposes  to  state  that  they  con- 
sist of  personal  rights,  or  those  rights  the  object  of 
which  affect®  or  relates  to  the  person,  and  property 
right®,  or  those  rights  the  object  of  which  is  property, 
real  or  personal. 

Next  must  be  considered,  separately  from  the  spe- 
cific wrongs  that  go  to  make  up  the  great  body  of 
wrongs,  the  Liability  of  Persons.  The  rules  govern- 
ing this  matter  are  peculiar  to  the  person  or  relation- 
ship, which  embraces  Status,  Joint  Action,  Relation 
to  Actor,  Contribution,  Corporations,  Public — Private, 
Public  Utilities,  Official  Persons,  and  so  on.  Then 
follows  all  specific  wrongs,  The  Right  of  Personal  Se- 
curity by  Force  and  Without  Force.  Part  Five  treats 
of  the  Specific  Wrongs  to  Relative  Rights,  Common- 
law  and  Statutory.  Part  Six  considers  Specific 
Wrongs  to  Real  and  Peronal  Property  With  Force, 
while  Part  Seven  takes  up  Wrongs  to  Property 
Rights  Without  Force. 

Thus  it  may  be  seen  that  the  Wrongs  cluster  about 
the  Rights,  and  we  can  see  at  a  glance  the  whole  body 
of  wrongs. 

In  the  treatment  of  many  of  the  subjects,  though 
common  and  familiar,  some  hitherto  shadowy  places 
have  been  cleared  up,  and  some  new  features  in  old 
subjects  have  been  developed.  The  discussions  have 
not  been  limited  to  what  may  have  been  found  in  the 
decided  cases,  but  wherever  it  seemed  necessary,  other 
questions  have  been  anticipated  and  treated. 

As  already  stated,  the  volumes  are  designed  to  be 
discussions    of     general    principles,    the    reasonings, 
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history  and  logic  of  the  law — something  which  law- 
yers and  judges  may  turn  to  and  use  with  safety  in 
the  solution  of  problems. 

Double  citations  have  been  made  to  the  American 
Decisions,  American  Reports,  American  State  Re- 
ports, and  to  the  Reporter  System,  which  adds  great 
value  to  a  text-book.  Frequent  references  are  made 
to  the  many  valuable  notes  found  in  the  American 
Decisions  and  American  State  Reports,  which  are 
often  more  extensive  and  replete  with  citation  of 
authority  than  is  possible  in  a  text-book.  The  writer 
is  glad  of  an  opportunity  to  speak  of  the  high  char- 
acter of  the  legal  discussions  found  in  the  Annota- 
tions to  this  series  of  reports,  and  to  express  his  ap- 
preciation of  the  courtesies  extended  by  the  publish- 
ers of  those  reports  and  of  these  volumes. 

In  closing  the  arduous  labors  of  this  work,  and  be- 
fore letting  it  go  from  our  hands,  it  is  with  pleasure 
that  grateful  acknowledgment  is  made  of  the  valued 
assistance  of  my  young  friend  and  former  student, 
Harry  L.  Doud,  L.  L.  B.,  of  the  Columbus  (Ohio) 
Bar,  who  has  been  a  constant  companion  in  thought 
and  deed  during  the  greater  portion  of  the  time  occu- 
pied by  this  work.  It  will  always  be  a  source  of 
pleasure  to  look  back  over  the  days  of  our  combined 
labor,  and  to  remember  how  it  shaped  and  developed 
a  bright  legal  mind  of  a  devoted  friend. 

EDGAR  B.  KINKEAD. 

Columbus,  Ohio,  April  1,  1903. 
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INTRODUCTORY. 


CHAPTER  I. 

GENEEAL  NATTJEE  OF  TOETS., 

§    1.  Something  of  the  divisions  or  titles  of  the  law. 

§  2.  Torts  as  a  separate  subject 

f  3.  General  scope  of  the  subject. 

§  4.  Tort  defined. 

§  5.  Same  continued— Relation  to  contract 

§  6.  Privity  in  tort. 

§  7.  Is  privity  ever  present  in  tort? 

§  8.  Torts  and  crimes. 

I  9.  Civil  remedy  not  suspended. 

§  10.  Tort,  how  committed. 

§  1.  Something  of  the  Divisions  or  Titles  of  the  Law; 
An  author  might  as  well  endeavor  to  cause  water  to 
flow  uphill  as  to  attempt  to  alter  or  change  the  fun- 
damental titles  or  divisions  of  law.  They  are  as 
natural  as  the  branches,  of  scientific  knowledge,  and 
find  their  source  in  the  nature  of  humanity  as  scien- 
tific branches  arise  from  the  nature  of  the  physical 
world.  Both  are  fixed  by  nature  and  ascertained 
by  experience  and  reason.  The  law  cannot  be  de- 
termined in  any  given  case  unless  each  principle  is 

drawn  from  the  appropriate  division  or  subject  of  law, 
Torts,  Vol.  I— l 
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and  applied  to  cases  belonging  to  or  falling  within  the 
same  or  kindred  subject  So,  when  we  are  gathering 
these  various  principles  for  the  purpose  of  applying 
them  to  a  case  in  hand  we  must  know  where  to  draw 
them  from.  A  law  book  cannot  be  constructed  upon 
any  other  than  a  scientific  and  logical  basis.  One  of 
our  most  able  American  lawyers  once  said  that 
changes  have  been  constantly  taking  place  in  other 
sciences,  medicine,  religion,  etc.,  but  that  the  law  has 
passed  through  the  centuries  with  its  general  princi- 
ples unchanged. 

§  2.  Torts  as  a  Separate  Subject.— it  will  serve  a 
useful  purpose  at  the  beginning  to  make  a  general 
survey  of  the  law  of  torts,  taking  a  general  outlook  of 
the  extent  and  magnitude  of  the  subject.  No  subject 
can  be  well  understood  without  taking  a  general,  com- 
prehensive view,  following  out  its  general  principles 
and  great  outlines.  Torts,  or  wrongs  ex  delicto,  is  a 
most  comprehensive  subject,  embracing  as  it  does  all 
breaches  of  duty,  outside  and  beyond  the  domain  of 
contracts.  In  formulating  the  plans  and  specifica- 
tions for  this  work,  we  have  gone  back  to  first  princi- 
ples, and  have  studied  the  third  volume  of  Blackstone 
more  assiduously  than  ever.  The  extent  and  magni- 
tude of  the  wrongs  outside  of  contracts,  and  the  vari- 
ous ways  in  which  they  may  be  committed,  and  the 
importance  of  so  many  of  the  subtitles  of  the  general 
subject,  and  their  treatment  as  separate  titles  of  the 
law  by  text-writers,  no  doubt  has  tended  to  confuse 
the  mind  when  looking  at  the  subject  of  torts  as  an  en- 
tirety. The  classification  of  rights,  duties  and  obli- 
gations of  parties,  other  than  contractual,  as  set  forth 
by  Blackstone,  and  which  have  found  their  way  into 
the  fundamental  or  constitutional  law  of  this  coun- 
try, forms  the  basis  of  the  discussion  or  treatment  of 
the  subject.    We  have  read  with  considerable  inter- 
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est  what  some  of  the  learned  authors  have  written 
about  this  subject  as  a  separate  title,  and,  of  course, 
by  way  of  justification  for  the  treatment  of  it  in  a  sep- 
arate treatise.  An  exhaustive  consideration  of  all 
the  titles  coming  under  the  head  of  this  subject  in  one 
work  would  run  into  many  volumes,  and  a  book  can- 
not be  written  upon  the  subject  without  making  a 
proper  classification  and  keeping  within  the  pale  of 
general  principles.  And  then  the  general  principles 
are  the  most  effective  tools  which  lawyers  have  occa- 
sion to  use.  Some  reference  has  been  made  to  torts 
as  not  even  a  subject,  but  as  a  collection  of  discon- 
nected subjects.  Pollock  speaks  of  it  as  a  subject  alto- 
gether modern,  a  complete  theory  of  which,  however, 
is  yet  to  be  sought  for.  Bishop  solves  the  difficulty  of 
assigning  the  subject  of  torts  to  a  proper  place  in  the 
law  by  designating  it  as  noncontract  law,  and  when 
he  does  that  he  says  that  the  obscurity  vanishes.  That 
name  is  equally  as  objectionable  as  the  definition  that 
a  tort  is  a  wrong  independent  of  contract  is  generally 
regarded  to  be.  We  might  as  appropriately  desig- 
nate the  law  of  contracts,  as  "Nontort  law."  The 
learned  writer,  the  late  Mr.  Bishop,  further  states 
that:  "The  division  of  our  law  into  various  subjects, 
and  of  each  subject  into  its  particular  titles  and  sub- 
titles, is  matter  simply  of  convenience  to  writer  and 
reader;  it  constitutes  no  part  of  the  law."  This 
seems  to  the  writer  to  be  clearly  wrong,  as  no  one  can 
bring  the  law  upon  any  subject  in  a  text  in  any  other 
way  than  in  its  natural  order. 

Tort  is  comprehensive  in  name,  covering  numerous 
acts,  variously  committed,  many  of  which  have  been 
considered  as  of  sufficient  importance  to  justify  sepa- 
rate treatises.  The  subject  occupies  the  greater  por- 
tion of  the  time  of  our  courts,  which  justifies  author 
and  publishers  in  presenting  these  volumes  to  the  pro- 
fession, which  are  designed  to  be  a  thoroughly  concise 
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treatment  of  the  general  principles  underlying  the 
subject,  as  enunciated  by  the  older  leading  and  mod- 
ern cases.  An  experience  in  dealing  with  the  subject 
for  some  years  in  class  work  brings  us  in  thorough  ac- 
cord with  the  thought  expressed  by  Mr.  Pollock  in  his 
Introduction  to  his  Torts:  "The  purpose  of  this  book 
is  to  show  that  there  really  is  a  Law  of  Torts,  not 
merely  a  number  of  rules  about  various  kinds  of  torts 
— that  this  is  a  true  living  branch  of  the  common 
law,  not  a  collection  of  heterogeneous  instances." 

§  3.  General  Scope  of  the  Subject.— Torts,  embrac- 
ing, as  the  subject  does,  all  breaches  of  duty  and 
obligation  other  than  contractual,  covers  a  large 
field;  in  name  it  is  one-half  of  the  law;  in  reality,  it  is 
perhaps  much  more  from  a  practical  standpoint.  Con- 
siderable attention  has  been  given  a  definition  of  the 
word  by  courts  and  writers.  The  reason  why  there 
has  been  so  much  said  about  this  is  perhaps  due  to 
the  comprehensive  character  of  the  subject.  It  has 
seemed  to  be  difficult  to  frame  a  definition  sufficiently 
broad  to  embrace  every  wrong  within  its  domain; 
or,  rather,  there  are  so  many  ways  of  committing  torts 
that  it  seems  difficult  to  frame  a  general  definition  ap- 
plicable to  all  cases.  Wrongs  other  than  violations 
of  contractual  duty  are  so  varied  in  character;  some 
are  characterized  by  one  kind  of  an  act,  and  some  by 
another.  It  is  either  of  misfeasance,  wrongfully  do- 
ing something  which  one  has  a  right  to  do,  or  nonfeas- 
ance, failing  to  do  something  which  ought  to  be  done. 
Wrongs  are  either  (1)  intentional  or  (2)  not  intention- 
al. Sir  Frederick  Pollock  says  that:  "Our  first  diffi- 
culty in  dealing  with  the  law  of  torts  is  lo  fix  the  con- 
tents and  boundaries  of  the  subject.  If  we  are  asked, 
What  are  torts?  nothing  seems  easier  than  to  an- 
swer by  giving  examples But  we  shall  have  no 
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easy  task  if  we  are  required  to  answer  the  question, 
What  is  a  tort?  In  other  words,  what  principle  or  ele- 
ment is  common  to  all  classes  of  cases,  ....  and  also 
distinguishes  them  as  a  whole  from  other  classes  of 
facts  giving  rise  to  legal  duties  and  liabilities?" 

It  certainly  is  not  difficult  to  describe  all  rights  and 
duties  other  than  contractual,  and  those  comprehend 
torts.  These  rights  relate  to  either  person,  personal 
or  real  property  and  reputation.  "Rights  of  person"  is 
perhaps  not  expressive  of  personal  rights,  which,  add- 
ed to  the  above,  describes  the  domain  of  torts  so  far 
as  concerns  what  may  be  injured. 

§  4.  Tort  Defined. — Courts  and  writers  have  in- 
dulged in  what  seems  a  useless  discussion  of  what 
constitutes  an  accurate  definition  of  a  tort.  It  does 
not  seem  difficult  to  give  a  definition  sufficiently  com- 
prehensive to  embrace  all  kinds  of  torts.  To  say  that 
it  is  a  wrong  independent  of  contract  does  not  express 
anything.  A  tort  may  be  caused  by  an  act  of  omis- 
sion or  of  commission.  The  former  includes  all  wrongs 
arising  from  want  of  care,  while  the  latter  covers  all 
intentional  acts.  The  injury  is  either  direct  or  indi- 
rect, and  is  to  person,  property  or  reputation.  There- 
fore, the  following  would  seem  to  be  a  correct  defini- 
tion: 

The  omission  or  the  commission  of  an  act  by  one 
without  right,  in  no  wise  connected  with  contract, 
whereby  another  receives  some  injury  directly  or  in- 
directly, in  person,  family,  or  contractual  relation, 
property  or  reputation.1 

Says  an  English  author:  "No  one  has  yet  succeeded 
in  formulating  a  perfectly  satisfactory  definition  of  a 
tort;  indeed,  it  may  be  doubted  whether  a  scientific 

l  See  upon  question  of  definition,  Cooley  on  Torts,  66;  1  Hilliard 
on  Torts,  sec.  1;  Rich  v.  New  York  Cent  R.  R.  Co.,  87  N.  Y.  382; 
Bishop's  Noncontract  Law,  sec.  4. 
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definition,  which  would  at  the  same  time  convey  any 
notion  to  the  mind  ....  is  possible."3  Mr.  Bigelow 
defines  tort  as  a  breach  of  duty  fixed  by  law,  and  re- 
dressible  by  a  suit  for  damages;3  but  adopting  the 
language  of  another  writer,  "this  definition  does  not 
seem  to  convey  much  information  to  the  reader,  and 
confessedly  requires  an  elaborate  explanatory  disser- 
tation.4 Of  course  all  torts  are  private  or  civil 
wrongs,  but  one  may  be  committed  by  an  act  of  com- 
mission, and  another  by  an  act  of  omission.  There 
must  be  some  act  of  commission  or  omission,  unau- 
thorized by  law,  not  being  a  breach  of  some  duty  un- 
dertaken by  contract,  and  must  cause  injury,  special, 
private,  and  peculiar  to  the  plaintiff,  as  distinguished 
from  an  injury  to  the  public  at  large.  Again,  an  act 
of  commission  may  be  willful  or  intentional,  or  it 
may  be  carelessly  and  negligently  or  fraudulently 
committed.  An  act  which  has  been  willfully  commit- 
ted may  amount  to  negligence,  and  the  act  which  has 
been  intentionally  committed  may  be  either  negli- 
gence or  fraud.  The  acts  without  right  or  unauthor- 
ized by  law  which  constitute  torts  can  hardly  be  fur- 
ther characterized  in  a  definition. 

"Torts  are  infinitely  various,  for  there  is  not  any- 
thing in  nature  that  may  not  be  converted  into  an  in- 
strument of  mischief."5 

§  5.  Same  Continued— Relation  to  Contract. — There 
are  possibly  cases  where  it  is  difficult  to  distinguish 
between  contract  and  tort;  this  will  occur,  particular- 
ly in  determining  the  responsibility  of  infants  for 
torts,  and  in  some  other  cases.  Upon  this  the  follow- 
ing apt  quotation  is  made:  "We  have  been  unable  to 

2  Underhill  on  Torts,  5. 

8  Bigelow's  Elements  of  Torts,  §  62. 

4  Underhill  on  Torts,  6. 

s  Chapman  v.  Pickersgill,  2  Wils.  146. 
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find  any  accurate  and  perfect  definition  of  a  tort.  Be- 
tween actions  plainly  ex  contractu  and  those  clearly  ex 
delicto,  there  exists  what  has  been  termed  a  'border 
land,'  where  the  lines  of  distinction  are  shadowy  and 
obscure,  and  the  tort  and  the  contract  so  approach 
each  other,  and  become  so  nearly  coincident  as  to 
make  their  practical  separation  somewhat  difficult; 
Moak's  Underhill  on  Torts,  23.  The  text-writers 
either  avoid  a  definition  entirely  (Addison  on  Torts), 
or  frame  one  plainly  imperfect  (2  Bouvier's  Law  Dic- 
tionary, 600),  or  depend  upon  one  which  they  concede 
to  be  inaccurate,  but  hold  insufficient  for  judicial  pur- 
poses: Cooley  on  Torts,  3,  note  1;  Moak's  Underhill  on 
Torts,  4;  1  Milliard  on  Torts,  1.  By  these  last  authors 
a  tort  is  described  as  'a  wrong  independent  of  con- 
tract.' And  yet,  it  is  conceded  that  a  tort  may  grow 
out  of,  or  make  part  of,  or  be  coincident  with,  a  con- 
tract, and  that  precisely  the  same  state  of  facts  be- 
tween the  same  parties  may  admit  of  an  action  either 
ex  contractu  or  ex  delicto:  Cooley  on  Torts,  90.  In  such 
cases,  the  tort  is  dependent  upon,  while  at  the  same 
time  independent  of,  the  contract;  for,  if  the  latter 
imposes  a  legal  duty  upon  a  person,  the  neglect  of 
that  duty  may  constitute  a  tort  founded  upon  con- 
tract."6 

The  relation  which  tort  and  contract  sustain  to 
each  other,  especially  under  the  reformed  procedure, 
is  often  quite  an  interesting  field  of  discussion.  In 
many  instances,  a  transaction  may  arise  between  par- 
ties primarily  through  contract,  but  it  may  give  rise 
to  a  right  of  action  in  tort  or  in  contract.  It  is  not 
difficult  to  separate  the  tort  from  the  contract,  the 
wrongful  acts  being  so  clearly  distinguishable,  being 
of  a  wholly  different  character.  The  tortious  act,  as 
a  misrepresentation  or  concealment  in  sales  of  prop- 

6  Rich  v.  New  York  Cent.  R.  R.  Co.,  87  N.  5T.  382. 
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«  erty,  may  precede  the  contract,  and  hence  may  in  a 
measure  enter  into,  or  be  an  inducement  therefor,  and 
yet  the  tort  stands  out  as  a  distinct,  independent  act, 
giving  rise  to  a  right  of  action  ex  delicto.  And  when 
parties  are  brought  into  a  relation  of  privity  by  means 
of  contract,  and  while  sustaining  that  relation  one 
commits  a  tort,  he  surely  departs  from  the  contract. 
In  contract  there  is  a  relation  of  privity,  while  in 
tort  there  is  none,  a  right  of  action  for  the  tort  being 
allowed  in  some  cases  where  there  can  be  said  to  be 
no  relation  of  privity.  As,  for  instance,  the  sale  of 
poison  by  a  druggist  negligently  for  a  harmless  medi- 
cine, to  one  person  to  be  administered  to  another, 
the  latter  in  person  or  by  representative  having  the 
right  of  action.7  The  transactions  giving  rise  to 
this  double  liability  are  sales  of  property  accom- 
panied by  fraud,  losis  of  property  by  common  car- 
riers, bailments,   and  the  like. 

The  advantages  to  be  derived  in  pursuing  the  one 
remedy  or  the  other  are  in  the  responsibility  of  the 
parties  where  there  are  several  concerned  in  the 
wrongful  act.  Of  the  wrongdoers  in  the  transaction, 
the  one  who  commits  the  breach  of  contract  may  be 
solvent,  while  the  one  who  commits  the  tort  may  not 
be,  or  vice  versa,  and  hence  the  injured  party  may 
bring  suit  against  either  party.8  And  again,  the  stat- 
ute of  limitation  may  have  run  against  the  tort,  but 
not  against  the  right  of  action  in  contract. 

The  same  facts  substantially  will  show  the  viola- 
tion of  the  contractual  obligation  or  the  duty  giving 
rise  to  the  action  in  tort.  As  between  the  immedi- 
ate parties  where  no  question  of  the  statute  of  limi- 
tation is  involved,  the   relative   importance    of   the 

7  Norton  v.  Sewall,  106  Mass.  143,  8  Am.  Rep.  298. 

8  Brundred  v.  Rice,  49  Ohio  St.  640,  34  Am.  St.  Rep.  589,  32  N. 
E.  169. 


9  GENERAL  NATURE  OF  TORTS.  §  6 

right  of  action  in  tort  or  in  contract  is  of  little  con- 
sequence, under  the  reformed  procedure,  excepting 
perhaps  upon  the  question  of  damages.  The  rule  as 
to  arriving  at  compensatory  damages  is  different  in 
actions  on  contract  from  the  rule  in  cases  of  tort.  On 
contract  the  party  can  recover  only  for  those  conse- 
quences which  the  one  violating  the  contract  may 
reasonably  anticipate.  In  tort,  the  wrongdoer  is 
liable  for  all  direct  and  proximate  results  of  the 
wrongful  act. 

When  several  persons  have  committed  a  joint  in- 
tentional wrong,  there  can  be  no  contribution  be- 
tween them,  while  if  the  action  is  in  contract,  this 
right  of  contribution  between  them  exists.  Again, 
there  may  be  a  personal  disability  to  contract,  but  a 
liability,  in  tort,  as  in  the  case  of  infants  and  luna- 
tics.9 

§  6.  Privity  in  Tort. — Privity  means  a  connection 
between  parties,  a  mutual  or  successive  relation  be- 
tween parties.  Ordinarily,  the  term  is  used  in  con- 
nection with  the  law  of  contract,  not  in  tort.  One 
who  commits  a  malicious  or  tortious  act  is  generally 
liable  therefor  to  the  injured  party  without  refer- 
ence to  the  question  of  privity  between  himself  and 
such  party.  While  it  is  ordinarily  understood  that 
there  is  no  such  thing  as  privity  in  tort,  yet  the  par- 
ties, the  wrongdoer  and  the  injured  party,  must  be 
brought  into  such  a  relation  as  that  a  duty  is  owing 
from  one  to  another.  But  even  in  tort  there  must  be 
some  limitation.  Some  restriction  with  respect  to  the 
duty  and  upon  the  right  to  sue  for  want  of  care  in 
the  exercise  of  employments  or  the  transaction  of 
business  is  plainly  necessary  to  restrain  the  remedy 
from   being   pushed   to    an   impracticable    extreme. 

9  See  sees.  24,  33,  post 
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There  would  be  no  bounds  to  actions  if  this  were  not 
so. 

It  is  not  everyone  who  suffers  a  loss  from  the 
negligence  of  another  that  can  maintain  an  action  on 
account  thereof.  The  one  occasioning  the  loss  must 
owe  a  duty,  arising  from  contract  or  otherwise,  to 
the  person  sustaining  such  loss.10  The  rule  is  said 
to  be  universal  that  where  there  is  neither  fraud  nor 
a  malicious  or  tortious  act,  that  for  an  injury  arising 
from  mere  negligence,  however  gross,  there  must 
exist  between  the  party  inflicting  the  injury  and  the 
one  injured  some  privity,  by  contract  or  otherwise, 
by  reason  of  whieh  the  former  owes  some  legal  duty 
to  the  latter.11 

Instances  of  the  application  of  this  rule  are  where 
a  recorder  of  deeds  makes  a  certificate  from  the 
records  for  a  particular  person;  others  have  no  right 
to  rely  upon  it,  and  if  a  mistake  is  made  no  action 
accrues  against  the  officer.12  And  so  no  one  but  the 
person  to  whom  a  false  representation  is  made  has 
a  right  to  rely  thereon,  and  hence  no  other  person 
can  sustain  an  action  for  an  injury  therefrom.13  The 
obligation  of  an  attorney  is  to  his  client,  and  third 
persons  cannot  complain  of  his  negligence.14 

§  7.  Is  Privity  Ever  Present  in  Tort?— Generally 
speaking,  there  is  no  such  thing  as  privity  in  tort,  yet 

10  Kahl  v.  Love,  37  N.  J.  L.  5;  Woolwine  v.  Chesapeake  etc.  Ry. 
Co.,  36  W.  Va.  329,  32  Am.  St.  Rep.  859,  and  note,  15  S.  E.  81; 
Williams  v.  Chicago  etc.  R.  R.  Co.,  135  111.  491;  25  Am.  St.  Rep.  397, 
26  N.  E.  661;  Peabody  Bldg.  Assn.  v.  Houseman,  89  Pa.  St.  261, 
33  Am.  Rep.  760;  Baltimore  etc.  Ry.  v.  Cox,  66  Ohio  St. 
276. 

li  Buckley  v.  Gray,  110  Cal.  339,  52  Am.  St.  Rep.  88,  42  Pac.  900; 
Roddy  v.  Missouri  Pac.  Ry.  Co.,  104  Mo.  234,  24  Am.  St.  Rep.  333, 
15  S.  W.  1112;  Savings  Bank  v.  Ward,  100  U.  S.  195. 

12  See  sec.  175,  post. 

13  Wells  v.  Cook,  16  Ohio  St.  67. 

14  Buckley  v.  Gray,  supra;  Peabody  Bldg.  Assn.  v.  Houseman,  89 
Pa.  St.  261,  33  Am.  Rep.  760. 


11  GENERAL  NATURE  OF  TORTS.  §  7 

it  has  been  said:  "For  an  injury,  however  gross,  there 
can  be  no  recovery  unless  there  exists  between  the 
person  inflicting  the  injury  and  the  one  injured  some 
privity,  by  contract  or  otherwise,  by  reason  of  which 
the  former  owes  some  legal  duty  to  the  latter."15 
And  in  those  cases  where  the  injured  party  has  a 
right  of  election  between  tort  and  contract,  there  is 
of  necessity  a  relation  of  privity  in  either  case,  and 
only  the  one  who  is  a  party  to  the  contract  can  main- 
tain any  action  on  account  of  the  wrong  arising  there- 
from.16 

There  is  no  doubt  but  that  a  cause  of  action  in 
tort  often  arises  from  a  breach  of  duty  created  by 
contract,  in  which  case  there  must  be  some  privity 
of  contract  between  the  injured  person  and  the  one 
causing  the  damage.  If  there  is  no  privity  of  con- 
tract, there  can  be  no  action  maintained  for  the 
tort.17  But  there  are  many  instances  where  a  third 
party  not  connected  with  the  contract  is  never- 
theless injured  by  a  breach  thereof,  which,  as  to  him, 
is  a  tort.  In  many  cases  the  law  imposes  duties  ad- 
ditional to  those  specified  in  the  contract,  and  some- 
times independent  of  it.18 

An  example  of  the  rule  that  there  should  be  some 
-relation  of  privity  may  be  instanced  by  a  certificate 
made  by  an  examiner  of  titles,  or  by  a  recorder  of 
deeds  as  to  the  state  of  title  to  realty.     An  examiner 

is  Buckley  v.  Gray,  110  Cal.  339,  52  Am.  St.  Rep.  88,  42  Pac. 
900. 

16  Tollit  v.  Shenstone,  5  Mees.  &  W.  289;  Winterbottom  v.  Wright, 
10  Mees.  &  W.  109. 

17  Roddy  v.  Missouri  P.  R.  Co.,  104  Mo.  234,  24  Am.  St.  Rep.  333, 
15  S.  W.  1112;  Curtain  v.  Somerset,  140  Pa.  St.  70,  23  Am.  St.  Rep. 
220,  21  Atl.  244;  Heizer  v.  Kingsland  etc.  Mfg.  Co.,  110  Mo.  605,  33 
Am.  St.  Rep.  482,  19  S.  W.  630;  Loop  v.  Litchfield,  42  N.  Y.  351,  1 
Am.  Rep.  543;  Necker  v.  Harvey,  49  Mich.  517,  14  N.  W.  503. 

18  Heizer  v.  Kingsland  etc.  Mfg.  Co.,  110  Mo.  605,  33  Am.  St 
Rep.  482,  19  S.  W.  630. 
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of  titles  only  contracts  with  the  one  who  employs  him 
to  use  care  and  diligence  in  making  certificate  as  to 
title,  and  is  liable  for  want  thereof  only  to  such  per- 
son. Because  of  want  of  privity  of  contract  he  can- 
not be  held  liable  to  a  third  person,  even  though  he 
has  knowledge  that  the  abstract  is  to  be  used  to  ef- 
fect a  sale  or  loan.19  And  so  a  recorder  of  deeds, 
when  he  makes  an  official  certificate  as  to  title,  is 
liable  only  to  the  person  procuring  it  for  any  neglect 
in  connection  therewith,  and  not  to  a  third  person  who 
may  rely  upon  it.20 

Further  discussion  of  this  topic  at  this  point  is 
deemed  unnecessary,  as  it  comes  up  again  in  connec- 
tion with  special  subjects.  While  privity  may  not 
be  the  appropriate  technical  term  to  be  used  in  tort, 
because  it  pertains  to  the  law  of  contract,  there  must 
be  a  legal  duty  owing  by  the  person  committing  the 
wrong  to  the  one  injured  before  there  can  be  a  right 
of  action  in  tort.  This  duty  can  only  arise  from  some 
relationship.     This  is  discussed  later.581 

§  8.  Torts  and  Crimes. — There  are  many  wrongs 
that  constitute  both  a  public  and  private  wrong, 
though  the  relative  importance  of  the  two  wrongs 
is  not  of  so  much  consequence.  There  are  doctrines 
peculiar'  to  the  private  wrong  not  present  in  the 
public  wrong.  So  far  as  the  question  as  to  what 
violations  give  rise  to  a  wrong,  it  takes  in  most  all 
instances  the  same  facts  to  show  the  private  wrong 
as  do  to  show  the  public  wrong.  In  case  of  com- 
plaint by  an  individual  of  a  public  nuisance,  he  must 
show  special  damage  to  him  different  from  that  suf- 
fered by  the  general  public.22    And  so  in  the  case  of 

19  Zweigardt  v.  Birdseye,  57  Mo.  App.  462. 

20  Houseman  v.  Girard  Bldg.  Assn.,  81  Pa.  St.  256. 

21  See  c.  243,  sec.  244,  "Negligence." 

22  Knowles  v.  Pennsylvania  R.  R.  Co.,  175  Pa.  St.  623,  52  Am. 
St.  Rep.  860. 
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a  monopoly  the  individual  must  show  some  special 
wrongful  act  directed  toward  him.23 

It  is  not  necessary,  in  this  country,  that  the  crimi- 
nal prosecution  should  have  been  commenced  and 
terminated,  and  a  judgment  or  sentence  in  that  pro- 
ceeding is  of  no  consequence  in  the  civil  proceeding. 

§  9.  Civil  Remedy  not  Suspended.— The  earlier  Eng- 
lish doctrine  that  the  civil  remedy  was  merged  in 
the  higher  offense  against  society  and  public  justice, 
or  suspended  until  the  termination  of  the  criminal 
prosecution,  never  obtained  a  foothold  in  this  coun- 
try, but,  on  the  contrary,  it  became  a  part  of  our 
fundamental  law  that  every  person,  for  an  injury 
done  him  in  his  person,  reputation,  or  immunities, 
shall  have  remedy  by  due  course  of  law,  promptly 
and  without  delay.  The  old  rule  was  repudiated 
for  reasons  of  public  policy,  as  there  would  be  a 
strong  incentive  to  stifle  the  prosecution  and  com- 
pound the  felony,  if  the  injured  party  was  compelled 
to  wait  the  determination  of  the  criminal  prosecu- 
tion.24 

§  10.  Tort,  How  Committed.— In  the  first  place,  we 
must  remember  that  a  tort  is  the  breach  of  a  duty. 
We  are  now  to  inquire  into  the  manner  in  which  the 
breaches  of  those  duties,  which  constitute  tort,  are 
consummated,  and  to  indicate  the  means  by  which 
one's  rights  may  be  violated,  so  as  to  give  rise  to  an 
action  ex  delicto. 

First  of  all,  we  may  say  that  these  wrongs  must  be 
violated  by  an  act  or  failure  to  act.  Mere  intent 
alone  cannot  constitute  a  legal  wrong.  Although, 
as  we  shall  see,  intent   is  an   essential    element   in 

23  Sec.  503,  post. 

24  Nowlan  v.  Griffin,  68  Me.  235,  28  Am.  Rep.  45,  note,  and  cases; 
Howk  v.  Minnick,  19  Ohio  St.  462,  2  Am.  Rep.  413;  Boston  etc. 
Corp.  v.  Dana,  1  Gray,  83. 
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many  torts,  yet  there  must  be  an  act  of  omission  or 
commission,  as  the  result  of  the  intent,  before  an 
action  will  lie.  An  act  of  commission  may  be  one 
in  which  force  is  employed  as  a  means  to  the  end,  or 
it  may  be  without  force.  This  is  one  of  the  primary 
divisions  which  we  have  made  in  our  discussion  of 
specific  wrongs;  made,  because  it  brings  clearly  be- 
fore the  mind  the  ancient  origin  of  many  supposedly 
modern  torts;  used,  because  by  it  we  can  see  plainly 
the  historic  reasons  underlying  many  important 
wrongs  of  to-day;  and  insisted  upon,  because  the 
foundation  of  our  modern  law  of  torts  lies  in  ancient 
wrongs,  and  cannot  be  properly  understood  and  ap- 
plied without  appreciating  and  emphasizing  this  fact. 

By  "force"  is  not  intended  physical  violence.  It  is 
a  trespass  to  step  across  the  boiindary  line  of  a 
man's  uninclosed  land.  Torts,  coupled  with  force, 
include  all  wrongs  of  commission  to  rights  in  tangi- 
ble matter,  wrongs  to  rights  in  the  body,  life,  liberty 
and  security,  and  wrongs  to  rights  in  tangible  prop- 
erty, its  possession  and  exclusive  control.  Wrongs 
without  force  embody  all  wrongs  of  omission,  to  tan- 
gible or  intangible  matter,  and  wrongs  of  commis- 
sion to  rights  in  intangible  matters,  injuries  to  repu- 
tation, health  and  relative  rights. 

Beyond  this,  however,  is  a  modern  metaphysical 
division  of  wrongs  called  torts,  not  yet  fully  appre- 
ciated; a  basis  of  unity,  upon  which  all  torts  may  be 
said  to  be  related,  springing  out  of  the  fact  of  ex- 
perience; a  fundamental  principle,  upon  which  the 
subject  was  unconsciously  developed  and  is  expand- 
ing, which  is  outlined  by  Pollock,  apprehended  by 
Holmes,  and  is  yet  to  be  completely  comprehended. 
By  these  eminent  authors,  the  modes  of  violating 
duties  are  dependent  upon  the  nature  of  the  duties 
themselves.     Three   grades   of   duties   are   outlined. 
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The  first  class  embraces  those  absolute  duties  which, 
when  broken,  give  rise  to  tort,  whether  the  acts  in- 
terfering therewith  are  unintentional  or  accompanied 
with  the  utmost  care,  or  are  even  beneficial.  In  the 
second  are  those  duties  which  are  only  broken  when 
one  fails  to  use  care,  or  is  negligent  in  doing  or  not 
doing  a  given  act.  Thirdly,  they  include  those  acts 
which  are  in  willful  disregard  for  others,  in  which 
the  act  or  omission,  unconnected  with  any  malicious 
or  willful  intent,  is  not  wrongful,  but  the  duty  lies 
to  refrain  from  acting  willfully  or  maliciously. 

In  his  learned  treatise  on  the  "Common  Law,"  Mr. 
Justice  Holmes  says:  "The  theory  of  torts  may  be 
summed  up  very  simply.  At  the  two  extremes  of 
the  law  are  rules  determined  by  policy  without  ref- 
erence of  any  kind  to  morality.  Certain  harms  a 
man  may  inflict  even  wickedly;  for  certain  others  he 
must  answer,  although  his  conduct  has  been  prudent 
and  beneficial  to  the  community.  But  in  the  main 
the  law  started  from  those  intentional  wrongs  which 
are  the  simplest  and  most  pronounced  cases,  as  well 
as  the  nearest  to  the  feelings  of  revenge  which  lead 
to  self-redress.  It  thus  naturally  adopted  the  vo- 
cabulary, and  in  some  degree  the  tests,  of  morals. 
But  as  the  law  has  grown,  even  when  its  standards 
have  continued  to  model  themselves  upon  those  of 
morality,  they  have  necessarily  become  external,  be- 
cause they  have  considered,  not  the  actual  condition 
of  the  particular  defendant,  but  whether  his  conduct 
would  have  been  wrong  in  the  fair  average  of  the 
community,  whom  he  is  expected  to  equal  at  his  peril. 
In  general,  this  question  will  be  determined  by  con- 
sidering the  degree  of  danger  attending  the  act  or 
conduct  under  the  known  circumstances.  If  there 
is  danger  that  harm  to  another  will  follow,  the  act 
is  generally  wrong  in  the  sense  of  the  law The 
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tendency  of  a  given  act  to  cause  harm  under  given 
circumstances  must  be  determined  by  experience. 
And  experience  either  at  first  hand  or  through  the 
voice  of  the  jury  is  continually  working  out  concrete 
rules,  which  in  form  are  still  more  external  and  still 
more  remote  from  a  reference  to  the  moral  condition 
of  the  defendant,  than  even  the  test  of  the  prudent 
man  which  makes  the  first  stage  between  law  and 
morals."25 

The  field  of  torts  may  be  viewed  as  a  body  of 
wrongs  springing  from  one  source — that  of  willful 
disregard  of  the  rights  of  others,  many  of  which  by 
growth  and  development  have  passed  from  that  stage 
in  which  negligence  alone  constitutes  the  chief  evil 
of  the  wrong,  and  some  have  reached  the  height  of 
concreteness  in  which  naught  but  the  act  itself  need 
be  alleged  to  constitute  a  cause  of  action. 

The  last  class  just  mentioned,  the  first  in  the  pre- 
vious order,  we  have  designated  in  our  chapter  and 
part  headings  as  wrongs  "without  right,"  because 
the  act  itself  is  wrongful.  Thus,  one  who  sets  a 
spring-gun  or  keeps  vicious  animals  on  his  premises 
does  so  at  his  peril. 

The  middle  group  we  have  classed  under  the  head 
of  "Negligence,"  indicating  that  the  want  of  care  is 
the  sole  distinguishing  feature.  In  the  extension  of 
"negligence"  into  "nuisance"  we  have  embraced  a 
number  of  wrongs  which  probably  might  well  be 
treated  under  those  "without  right,"  although  they 
are  most  closely  connected  to  negligent  acts.  They 
illustrate  the  development  of  one  class  into  the  other 
as  described  by  Justice  Holmes. 

Lastly,  we  have  indicated  the  remaining  group  of 
wrongs  as  those  "by  intention,"  adding  also  "with 
negligence,"  as,  in  our  estimation,  all  wrongs  ex  de- 

25  Holmes  on  the  Common  Law,  161,  162. 
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licto  have  the  common  origin  in  intentional  disregard 
for  the  rights  of  others.  In  some  acts  this  element 
is  conclusively  presumed;  in  others,  it  is  presumed 
only  upon  the  proof  of  lack  of  care,  while  in  others 
it  must  be  shown  in  all  completeness. 

Rights  are  correlated  with  duties,  and  as  all  duties 
whose  breach  give  rise  to  actions  in  tort  have  such  a 
common  origin,  so  all  rights  correlated  therewith 
have  a  common  source,  and  those  rights  upon  whose 
disregard  we  may  predicate  an  action  ex  delicto  origi- 
nally were  rights  to  be  unmolested  by  intentional 
carelessness  of  others,  some  of  which  have  now  be- 
come absolute,  and  many  conditional  rights,  while 
in  others  the  original  nature  of  the  right  is  un- 
changed. 

Thus  we  may  see,  perhaps  dimly  but,  we  believe, 
certainly,  the  bond  so  often  sought  for,  despaired  of 
by  many,  and  grasped  by  a  few,  which  binds  the 
classes  of  torts  together  and  enables  us  to  present 
the  subject  as  a  complete  and  united  portion  of  the 
law. 

Torta,  Vol.  1—2 
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CHAPTEK  II. 

CLASSIFICATION  OP  EIGHTS  AND  DUTIES  VIOLATED 

BY  TOKTS. 
§  11.    Of  legal  rights. 
§  12.    Classification  or  division  of  rights. 

§  13.    Absolute  and  relative  rights  further  particularly  considered. 
§  14.    Right  of  personal  security. 
§  15.    Right  of  personal  liberty. 
§  16.    Right  to  life. 

§  17.    Liberty  of  conscience — Religious  liberty. 
§  18.    Right  of  property. 
§  19.    Right  of  suffrage. 
§  20.    Rights  in  personam  and  in  rem. 

§  11.  Of  Legal  Rights. — "The  primary  and  princi- 
pal objects  of  the  law  are  rights  and  wrongs."1  The 
idea  of  rights,  as  we  encounter  them  in  the  great 
body  of  wrongs  we  term  torts,  is  particularly  well 
expressed  by  Professor  Hammond:  "We  have  .... 
the  rights  and  wrongs  ....  originating  ....  in 
that  reason  which    is  the  common    law,  but    rarely 

traceable  to  any  distinct  command They  are 

shaped  and  governed  by  the  every-day  interests  of 
men  and  the  purposes  of  daily  life,  and  that  the  law 
which  defines  or  limits  them  is  usually  formed  from 
them,  and  intended  to  mark  off  their  limits,  and  pre- 
vent the  conflicts  which  in  actual  life  are  constantly 
arising  between  them.  So  far  from  lying  at  the 
basis  of  the  system  and  determining  the  form  and 
contents  of  every  right,  the  law  of  a  given  case  is 
usually  the  last  thing  to  be  determined,  and  cannot 
be  accurately  stated  until  the  courts  of  justice  have 
measured  the  relative  extent  of  the  conflict  rights, 

l  Blackstone's  Commentaries,  122. 
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and  drawn  this  line  between  them The  entire 

subject  matter  of  law  falls  into  a  classification  of 
rights  and  wrongs  and  duties."  The  rules  of  law  by 
which  legal  rights  are  to  be  determined  may  be  writ- 
ten or  unwritten,  natural  or  positive,  constitutional 
or  statutory.  The  fundamental  classification  of  le- 
gal rights  as  furnished  us  by  Blackstone  became  the 
bulwark  of  the  American  law  of  torts,  by  which  the 
ramification  of  human  acts  are  to  be  judged.  These 
rights  found  lodgment  in  our  constitutions,  and  are 
unchangeable  except  at  the  will  of  the  people. 

§  12.  Classification  or  Division  of  Rights.— The  im- 
portance of  a  proper  conception  of  legal  rights  lies 
in  the  fact  that  it  is  necessary  to  ascertain  what  a 
legal  right  is,  and  how  many  rights  there  may  be,  in 
order  to  determine  whether  there  is  a  right  of  action 
and  how  many  rights  of  action  there  are  in  a  given 
transaction.  This  is  not  always  easily  ascertained; 
"since  a  single  act  may  be  treated  as  a  right,  or  any 
number  of  successive  acts,  or  even  different  acts,  pro- 
vided they  are  all  connected  together,  and  may  equal- 
ly be  treated  as  one  right.  Our  only  method  of  iden- 
tifying rights,  therefore,  and  of  classifying  them,  is 
according  to  their  objects,  or  according  to  the  persons 
liable  to  the  duties  or  obligations  that  correspond 
to  the  rights  in  question." 

As  matter  of  fact,  every  right  is  a  right  of  a  per- 
son, and  Blackstone's  division  is  into  rights  of  per- 
sons and  rights  of  things,  the  latter  being  a  right 
with  reference  to  its  object,  but  still  pertaining  to 
the  person.  The  original  classification  was  into  ab- 
solute and  relative  rights;  the  former  being  such  as 
would  belong  to  man  in  a  state  of  nature,  and  which 
everyone  is  entitled  to  enjoy,  in  or  out  of  society, 
or  such  as  belong  to  individuals  in  a  single,  uncon- 
nected state.    Eelative  rights  are   those  that  arise 


I  12        RIGHTS  AND  DUTIES  VIOLATED  BY  TOETS.  20 

from  the  civil  and  domestic  relations.  But,  with  us, 
all  rights  are  such  as  we  have  as  members  of  society, 
and  while  we  speak  of  inalienable  rights,  all  abso- 
lute rights  are  found  guaranteed  in  our  fundamental 
constitutional  law.  The  law  in  reality  deals  only 
with  relative  duties,  such  as  men  owe  each  other  in 
social  relations.  It  is  said  that  the  absolute  rights 
of  men  consist  properly  in  a  power  of  acting  as  one 
sees  fit  without  any  restraint  or  control,  unless  by 
the  law  of  nature.  But,  as  Blackstone  says,  every- 
one, when  he  enters  society,  gives  up  a  part  of  his 
liberty,  as  the  price  of  so  valuable  a  purchase  as  the 
acquisition  of  social  and  municipal  relations.2 
Statesmen  and  judges  have  even  doubted  whether 
nature  ever  endowed  us  with  any  such  right  to  do 
as  we  see  fit.  The  law  of  nature  contemplated  that 
we  should  live  as  members  of  society,  and  it  is  the 
natural  duty  to  contribute  to  the  necessities  of  so- 
ciety. It  is  a  principle  of  natural  law,  or  as  origi- 
nating in  municipal  or  social  institutions,  that  the 
right  of  man  in  his  conduct  and  in  the  use  of  his 
property  is  restricted  by  a  due  regard  to  the  equal 
rights  of  others.3  When  we  contemplate  absolute 
rights,  it  must  be  supposed  that  the  promptings  of 
men  in  the  exercise  of  those  rights  naturally  recog- 
nize the  principle  of  equality  of  right,  which  must  of 
necessity  be  the  basis  of  all  society,  and  this,  then, 
imposes  upon  all  the  duty  of  yielding  certain  things 
to  others.  The  precedent  for  the  declaratory  bill  of 
rights  was  first  established  in  England  by  the  Magna 
Charta  making  generous  provision  for  all  classes  of 
freemen,  and  the  Petition  of  Right  asserting  by  stat- 
ute the  rights  of  the  nation  as  contained  in  their  an- 
cient laws.4    The  absolute  rights    were    subdivided 

2  Blackstone' s  Commentaries,  127. 

8  Snyder  v.  Warford,  11  Mo.  513,  49  Am.  Dec.  94. 

4  2  Kent's  Commentaries,  10. 
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into  three:  1.  The  right  of  personal  security;  2.  The 
right  of  personal  liberty;  and  3.  The  right  of  private 
property.  These  were  all  embodied  in  the  constitu- 
tions of  our  American  states,  together  with  some 
additions.  This  is  not  done  in  the  way  that  the  Bill 
of  Rights  was  obtained  by  Englishmen  as  a  guaran- 
ty from  the  Crown,  but  with  us  the  people  them- 
selves are  sovereign,  and  merely  entered  into  a  com- 
pact which  none  but  themselves  can  change.  The 
provision  of  the  constitutions  with  which  we  are 
principally  concerned  in  this  subject  is  the  first  sec- 
tion of  the  Bill  of  Eights  to  the  effect  that:  "All  men 
are  by  nature  free  and  independent,  and  have  cer- 
tain inalienable  rights,  among  which  are  those  of 
enjoying  and  defending  life  and  liberty,  acquiring, 
possessing,  and  protecting  property,  and  seeking  and 
obtaining  happiness  and  safety."5 

Thus  we  see  that  personal  security  is  not  men- 
tioned in  some  constitutions,  only  liberty.  The 
two,  it  is  contended  by  some,  are  in  fact  not  easily 
distinguishable;  and  practically  run  together  as  the 
rights  of  the  person,  beginning  and  ending  in  the 
person  without  external  object.  Some  writers  have 
divided  wrongs  to  persons  into  two  kinds — absolute 
and  relative;  and  the  former  into  (a)  wrongs  to  the 
body,  subdivided  into  assaults  and  imprisonment; 
and  (b)  wrongs  to  his  name  or  reputation,  thus  mak- 
ing liberty  a  mere  division  of  security,  and  elevating 
reputation  into  its  place.6 

§  13.  Absolute  and  Relative  Rights  Further 
Particularly  Considered. — Blackstone  was  the  first 
writer,  perhaps,  to  mark  this  distinction  between 
rights,  and  it  has  been  criticised  and  questioned  by 
other  learned  English    and    American  writers.     We 

b  Ohio  Const.,  art.  1,  sec.  1. 

6  1  Hammond's  Blackstone,  notes,  p.  350. 
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have  adopted  it  in  this  work  as  the  most  suitable 
division  of  rights  to  express  the  classes  of  primary 
rights  in  the  law  of  torts,  and  justify  its  use  from 
historical  reasons,  and  as  the  most  expressive  and 
convenient  term  that  has  ever  been  devised  in  Eng- 
lish and  American  law.  Associated  with  absolute 
rights  are  those  rights  which  are  considered  and 
claimed  as  inalienable — those  rights  which  belong  to 
man  as  man,  anywhere  and  as  against  the  whole 
world,  rights  which,  in  fact,  rise  higher  than  the  gov- 
ernment itself — absolute  as  against  the  government 
itself  as  well  as  against  all  persons.  These  rights 
having  perched  themselves  so  high  in  the  opinion  of 
men  and  government,  it  follows  that  any  law  which 
may  be  passed  which  in  any  wise  infringes  upon  them 
must  be  held  ineffective.  These  so-called  absolute 
rights  attach  to  the  person,  and  have  previously  been 
enumerated,7  and  need  not  now  be  repeated  for  the 
comparison  which  we  here  make.  Having  them  in 
mind,  can  it  be  said  that  those  rights  which  fall 
within  the  term  "relative,"  occupy  the  same  position 
in  the  estimation  of  the  law,  or  are  so  intrenched  in 
law,  and  are  guarded  and  protected  as  are  the  abso- 
lute rights?  This  feature  of  difference,  in  our  opin- 
ion, completely  demonstrates  the  fallacy  of  all  at- 
tacks made  upon  the  division.  Carrying  the  thought 
further  into  the  practical  field  of  jurisprudence,  let 
us  suppose  that  the  legislative  branch  of  the  govern- 
ment should  desire  to  make  some  change  in  the  obli- 
gations existing  in  the  domestic  relations,  as  that 
the  husband  should  be  liable  for  the  antenuptial 
torts  of  the  wife;  or  that  the  wife  should  go  back  to 
her  old  legal  status  under  the  common  law.  Can  it 
be  said  or  claimed  that  these  persons  can  rise  up 
in  their  might,  resting  upon  their  relative  rights,  and 

7  Ante,  sec.  12. 
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insist  that  they  may  continue  to  maintain  the  same 
rights  as  they  previously  did,  because  these  rights 
attach  to  them  as  individuals?  Not  at  all.  What- 
ever rights  they  have,  they  have  as  members  of  soci- 
ety and  being  relative,  they  are  subject  to  change. 
Or,  again,  suppose,  as  it  was1  first  thought  to  be  the 
case,8  that  the  legislature  or  Congress  should  enact 
a  law  providing  that  all  contracts  in  partial  restraint 
of  trade,  which  have  always  been  valid,  should  no 
longer  be  valid,  but  might  give  rise  to  some  right  of 
action  in  tort.  Can  business  men  turn  to  some  in- 
alienable, absolute  right  which  they  have  to  protect 
them?  So  might  we  go  on  with  numerous  like  il- 
lustrations to  demonstrate  the  soundness  of  Black- 
stone's  division.  But  it  is  claimed  that  both  the  ab- 
solute rights  and  the  relative  rights  are  creatures  of 
the  same  laws  of  society,  and  the  rights  which  we 
enjoy  under  either  class  are  equally  relative. 

Austin  says:  "These  expressions  ["absolute"  and 
"relative"  rights],  as  thus  applied,  are  flatly  absurd. 
For  rights  of  both  classes  are  relative;  or,  in  other 
words,  rights  of  both  classes  correlate  with  duties  or 
obligations.  The  only  difference  is,  that  the  former 
correlate  with  duties  which  are  incumbent  upon  the 
world  at  large;  the  latter  correlate  with  obligations 
which   are   limited   to   determined   individuals."9 

Professor  Pomeroy,  the  great  American  writer, 
speaking  of  the  rules  defining  rights  which  Black- 
stone  calls  "absolute  rights  of  persons,"  remarks  that 
they  "are  no  more  absolute  than  their  rights  of  prop- 
erty, or  rights  growing  out  of  contract.  The  rules 
defining  the  rights  and  duties  existing  between  hus- 
band and  wife,  parent  and  child,  etc.,  ....  also 
come  within  the  law  concerning  things  as  truly  as  do 

8  See  sec.  489,  post. 

9  1  Austin's  Jurisprudence,  sec.  539. 
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those  which  define  the  rights  and  duties  existing  be- 
tween the  parties  to  any  contract."10 

It  may  now  be  true  that  the  right  to  contract  has 
been  placed  upon  the  same  plane  with  the  ancient, 
absolute  personal  rights  by  the  constitutional  com- 
pact. A  recent  philosophic  writer  says  that  the 
division  "is  equally  objectionable,  because  it  seems  to 
imply  the  idea  that  absolute  right  exists  with  regard 
to  everybody,  whilst  the  personal  or  relative  right 
only  exists  with  regard  to  persons  the  passive  sub- 
jects of  this  right."11  The  same  writer  further 
says  that:  "The  subject  of  personal  liberty  appears 
in  an  entirely  different  aspect  under  our  jurispru- 
dence from  that  which  it  presents  under  the  Eng- 
lish constitution  as  treated  by  the  learned  commen- 
tator on  English  law.  This  results  from  various 
reasons.  First,  an  entirely  different  conception  of 
civil  rights.  No  rights  are  recognized  as  absolute. 
....  All  the  members  of  a  community  are  equal." Vi 
He  quotes  from  Mr.  Justice  McKenna  in  a  recent 
case  to  the  effect  that:  "It  would  be  trite  to  say 
that  no  right  is  absolute.  'Sic  utere  tuo  ut  alienum  non 
laedas'  is  of  universal  and  pervading  obligation."13 

This  brings  us  to  a  consideration  of  absolute  rights 
as  we  view  them,  and  our  reasons  for  so  tenaciously 
retaining  this  division  will  now  further  be  stated. 

What  can  more  strongly  stamp  the  rights  of  per- 
sonal liberty,  security,  life,  limb,  body  and  reputa- 
tion, as  absolute  rights,  rights  which  men  have  as 
men  against  all  power,  than  the  historical  struggle 
of  Englishmen  resulting  in  the  grant  of  these  rights 
by  the  crown  in  the  Magna  Charta?  That  marked  an 
era  in  English  jurisprudence  when  it  was  universally 

10  1  Pomeroy's  Equity  Jurisprudence,  sec.  92. 
n  Andrew's  American  Law,  p.  135. 
12  Id.,  p.  612,  sec.  518. 
.  13  Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557,  19  Sup.  Ct.  Rep.  281. 
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conceded  that  men  had  certain  inalienable  absolute 
rights  which  no  power  could  take  away  or  abridge. 
Did  Englishmen  enjoy  these  rights  fully  and  com- 
pletely before  this  step?  If  so,  why  the  necessity 
for  the  step?  If  they  did  not  regard  these  rights 
as  so  far  above,  and  so  much  more  sacred,  than  the 
large  class  of  relative  rights,  why  did  they  thus  limit 
their  demands?  This  was  Blacks  tone's  division,  and 
this  is  the  division  that  crept  into  American  jurispru- 
dence. And  when  our  people  came  to  forming  a 
society,  they  not  only  placed  these  absolute  rights  in 
the  mutual  compact,  but  they  extended  the  list  and 
included  other  rights,  viz.,  the  right  to  contract,  rights 
of  property,  etc.,  which  have  a  far-reaching  effect  on 
our  jurisprudence. 

But  in  the  consideration  of  the  law  of  torts  no  divi- 
sion of  rights  so  aptly  suits  our  purpose,  or  more  truly 
expresses  the  real  notion  of  the  subject,  than  abso- 
lute and  relative  rights.  It  is  analogous  to  the  use 
of  the  common-law  forms  of  actions  which  enables 
us  to  correctly  arrive  at  the  right  of  action. 

With  the  explanations  thus  given  the  reader  may 
understand  the  structure  of  this  book. 

First,  is  taken  up  the  absolute  personal  rights;  and 
though,  as  is  sometimes  claimed,  personal  rights  may 
embrace  the  right  to  contract,  the  topic  of  this  work 
eliminates  that  branch  of  personal  rights  from  this 
discussion. 

We  place  "Constitutional  Rights,"  etc.,  and  "Com- 
mon-law Eights,"  etc.,  at  the  head  of  chapters.  By 
that  will  be  readily  understood  the  rights  guaran- 
teed and  protected  by  the  constitution,  and  those  ex- 
isting by  the  authority  of  the  common  law. 

When  we  say  "Common-law  Relative  Rights," 
"Wrongs  Affecting  Domestic  Relations,"  is  meant  to 
comprehend  those  rights  which  we  have  as  members 
of  society  and  in  these  relationships. 
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By  "Injury  to  Statutory  Relative  Rights,"  "Death 
by  Wrongful  Act,"  etc.,  is  understood  the  creation 
of  new  rights  by  statute  that  affects  certain  rights 
existing  by  virtue  of  certain  relations.  Rights  as 
against  unlawful  searches  and  seizures,  educational 
rights,  religious  rights,  and  rights  of  suffrage  are 
called  constitutional  relative  rights,  because  they 
primarily  exist  only  in  the  municipal  society,  though 
they  are  now  made  rights  absolute  as  much  as  were 
the  ancient  absolute  rights. 

Although  the  rights  of  persons  and  of  property  are 
equally  placed  within  the  constitutional  protective 
inhibitions,  and  in  that  sense  may  be  said  to  be  rel- 
ative, yet  the  historical  conceptions  of  the  absolute 
rights  belonging  to  men  as  men  place  such  rights 
more  completely  beyond  municipal  regulation  than 
do  those  rights  existing  in  certain  relations  between 
men  as  men,  and  those  rights  to  the  enjoyment  of 
property. 

§  14.  Right  of  Personal  Security.— The  right  of  per- 
sonal security  is  guarded  by  provisions  which  have 
been  transcribed  into  the  constitutions  in  this  country 
from  Magna  Oharta,  and  other  fundamental  acts  of 
the  English  parliament,  and  it  is  enforced  by  addi- 
tional and  more  precise  injunctions.14  The  right  of 
personal  security  consists  in  a  person's  legal  and  unin- 
terrupted enjoyment  of  his  life,  his  limbs,  his  body, 
his  health,  and  his  reputation.15  This  is  secured  by 
the  provision  of  the  constitution  guaranteeing  the  en- 
joyment of  the  inalienable  rights.  That  a  person 
may  enjoy  such  rights  it  is  incumbent  that  others 
shall  so  regulate  their  personal  conduct  in  social  in- 
tercourse that  no  injury  is  done.     A  violation  of  this 

14  2  Kent's  Commentaries,  12. 

15  1  Blackstone's  Commentaries,  129. 
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duty  may  be  by  the  use  of  force  or  without  force. 
Blackstone  contended  that  all  civil  injuries  were  of 
two  kinds:  the  one  without  force  or  violence;  the 
other  coupled  with  force  and  violence.16  The  dis- 
tinction of  private  wrongs  into  injuries  with  and 
without  force  runs  through  all  such  wrongs.  This 
is  still  quite  true,  and  in  the  study  and  consideration 
of  the  law  of  torts  we  find  use  for  this  distinction, 
enabling  us,  as  it  often  does,  to  solve  problems  in  pro- 
cedure. This  does  not  mean  that  there  must  in  all 
cases  be  actual  force,  as  it  is  frequently  only  con- 
structive. "Its  clearest  mark  is  a  direct  intrusion 
upon  another's  rights.  The  least  touch  of  his  person 
is  an  assault,  the  first  step  over  his  boundary  without 
his  license,  the  most  civil  detention  of  his  person 
against  his  will,  are  injuries  with  force.  On  the  other 
hand,  a  conversion  or  detention  of  his  goods,  or  the 
most  offensive  nuisance  to  his  home,  or  the  most  bare- 
faced fraud  upon  him,  is  an  injury  without  force. 
Any  infringement  upon  the  security  of  a  man's  per- 
son by  physical  means,  any  restraint  of  his  liberty 
of  movement,  any  interference  with  his  tangible  prop- 
erty, real  or  personal,  is  a  forcible  one;  but  his  prop- 
erty rights  not  in  actual  possession  may  be  damnified 
ever  so  much  without  committing  one."17 

Not  only  must  others  so  regulate  their  personal  con- 
duct as  not  to  injure  others,  but  they  must  observe  a 
rule  embodied  in  a  maxim  which  lies  at  the  founda- 
tion of  all  right  to  use  one's  property.  A  man  does 
not  have  absolute  and  unlimited  dominion  over  his 
real  or  personal  property  to  control  it  at  his  mere 
will  or  pleasure,  but  his  power  and  authority  are  re- 
stricted so  that  its  exercise  shall  not  impair  the  rights 
of  others.     It  is  regarded  by  some  as  a  principle  of 

16  3  Blackstone's  Commentaries,  157. 

17  3  Hammond's  Blackstone,  193,  note. 
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natural  law,  or  as  originating  in  municipal  or  social 
institutions,  that  the  right  of  man  in  the  use  of  his 
property  is  restricted  by  a  due  regard  to  the  equal 
rights  of  others.  "Sic  utere  tuo  ut  non  alienum  laedas" 
is  a  maxim  of  the  common  law,  as  well  as  of  common 
justice  and  sound  morals.18  It  is  insisted  by  recent 
authority  that  this  maxim  states  the  law  too  broadly, 
that  the  true  and  legal  meaning  of  it  is  to  "so  use 
your  own  property  as  not  to  injure  the  rights  of  an- 
other," and  that  it  should  be  limited  to  causing  injury 
to  the  rights  of  another,  rather  than  the  property  of 
another,  because  for  an  injury  to  the  rights  of  an- 
other there  is  always  a  remedy,  but  there  may  be  in- 
juries to  the  property  of  another  for  which  there  is 
no  remedy. ia 

§  15.  Right  of  Personal  Liberty.— in  its  most  ex- 
tended sense,  liberty  means  freedom  of  action  with- 
out control  from  any  source.  It  is  divided  into  nat- 
ural and  civil  liberty.  In  its  usually  accepted  mean- 
ing, however,  it  is  coextensive  with  right.  Whatever 
one  has  the  right  to  do  that  he  is  at  liberty  to  do. 
When  the  law  forbids  one  to  act  in  a  certain  manner 
his  liberty  does  not  extend  to  the  performance  of  such 
acts.  In  this  sense  liberty  is  in  no  way  separable  from 
law.  "This  use  of  the  term  'liberty,'  as  synonymous 
with  right,  franchise  and  privilege,  is  strictly  con- 
formable to  the  sense  of  the  term  as  used  in  Magna 
Charta,  in  the  Declaration  of  Rights,  and  in  English 
statutes,  grants  and  legal  instruments."20  It  is  thus 
a  relative  term,  denoting  that  amount  of  freedom  of 
action  which  one  is  allowed  under  the  law,  and  can 
only  be  defined  by  showing  the  authority  and  extent 

is  Snyder  v.  Warford,  11  Mo.  513,  49  Am.  Dee.  94. 
is  Letts  v.  Kessler,  54  Ohio  St.  73,  85,  42  N.  E.  765;  Pittsburgh 
etc.  R.  R.  Co.  v.  Bingham,  29  Ohio  St.  364,  369. 
20  Commonwealth  v.  Alger,  7  Cush.  71. 
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of  the  laws  which  control  action  at  a  given  place  and 
time,  together  with  the  direct  effect  of  their  injunc- 
tions.21 In  his  divisions  of  absolute  rights  Black- 
stone  includes  that  class  of  liberty  which  he  calls  per- 
sonal, and  which  he  defines  as  consisting  "in  the 
power  of  locomotion,  of  changing  situation,  or  moving 
one's  person  to  whatsoever  place  one's  own  inclina- 
tion may  direct,  without  imprisonment  or  unless  by 
due  course  of  law."22  To  say  that  personal  liberty  is 
not  one  of  the  absolute  rights  and  inalienable  from 
our  citizens,  is  to  dispute  the  contentions  of  our  fore- 
fathers; is  to  maintain  the  position  of  King  John, 
from  which  he  was  forced  at  Kunnymead;  is  to  sup- 
port the  arguments  of  Charles  II,  which  his  own  par- 
liament, composed  of  such  men  as  Coke,  Elliott, 
Selden  and  Pynne,  repudiated;  is  to  overthrow  that 
"Bible  of  the  English  Constitution,"  the  Magna 
Charta,  the  Petition  of  Bight,  and  Bill  of  Rights.  It 
may  be  true  that  personal  liberty  is  not  secure  from 
attacks  in  other  countries  and  under  other  laws,  but 
the  subject  of  torts  is  to  be  viewed  as  a  branch  of 
English  law,  and  who  can  say  that,  in  England  or 
America,  or  any  country  in  which  English  law  and 
principles  prevail,  the  right  to  personal  liberty  is  not 
inalienable,  is  not  absolute? 

Absolute  freedom,  "natural  liberty,"  is  not  to  be  tol- 
erated in  civil  society,  but  in  personal  liberty  is  con- 
noted the  limitation  upon  action  of  rules  of  law.  In 
our  country  we  do  not  recognize  any  limitation  which 
is  not  fore-established  by  our  law.  Everyone  may 
know,  at  the  time  he  acts,  just  what  limitation  is 
placed  upon  him.  He  is  not  to  be  subjected  to  Star 
Chamber  proceedings,  or  any  arbitrary  restrictions  up- 
on his  liberty,  personal  or  other.     In  the  words  of  the 

21  Hurd's  Law  of  Freedom  and  Bondage,  sec.  41. 

22  1  Blackstone's  Commentaries,  134. 
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Great  Charter,  of  whose  authors  Pitt  said:  "When 
they  obtained  from  their  sovereign  that  great  ac- 
knowledgment of  national  rights,  ....  they  did  not 
confine  it  to  themselves  alone,  but  delivered  it  as  a 
common  blessing  to  the  whole  people,"  although 
evaded  and  bluntly  disregarded  by  John  and  his  suc- 
cessors, we  may  still  say:  "Nullus  liber  homo  capiatur, 
vel  imprisonetur  aut  dissaistur  aut  ullagetur  aut  ali- 
quo  modo  destruatur;  nee  super  eum  ibimus,  nee  super 
eum  mittemus,  nisi  per  legales  judicium  parium 
suorum,  vel  per  legem  terre.  Nulli  vendemus,  nulli 
negabimus,  aut  differemus  vectum  aut  justiciam." 

§  16.  Right  to  Life: — Just  what  is  meant  by  the 
provision  of  the  constitution  when  speaking  of  the 
inalienable  rights,  being  enumerated  thus,  "Among 
which  are  those  of  enjoying  and  defending  life,"  is 
not  plain.  There  is  no  doubt  but  at  the  time  of  the 
enactment  of  our  various  constitutions  the  generally 
settled  rule  was  that  no  right  of  action  for  death  of  a 
human  being  existed.  It  is  a  singular  fact  that  by 
the  common  law  the  greatest  injury  which  one  man 
may  inflict  upon  another — the  taking  of  life — was 
without  private  remedy.  There  were  several  reasons 
advanced  for  this  rule.  One  was  that  personal  in- 
juries die  with  the  person;  if  death  was  caused  by  a 
felony,  the  civil  remedy  was  merged  in  the  felony. 
And  then  objections  were  made  to  placing  a  pecu- 
niary value  upon  human  life.23  In  some  cases,  where 
death  did  not  ensue  actions  were  sustained  for  loss 
of  service,  but  if  death  were  instantaneous  an  action 
was  held  not  maintainable.34    This  rule  was  vigor- 

23  Goodsell  v.  Hartford  etc.  R.  R.  Co.,  33  Conn.  55;  Carey  v. 
Berkshire  etc.  R.  R.  Co.,  1  Cush.  475,  48  Am.  Dec.  616,  note,  632, 
where  many  cases  are  cited  and  the  question  discussed. 

24  Kearney  v.  Boston  etc.  R.  R.  Corp.,  9  Cush.  108,  see  48  Am. 
Dec.  635,  note. 
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ously  opposed  by  some  able  jurists  in  this  country, 
but  without  avail  so  far  as  affecting  our  jurispru- 
dence.25 There  was  just  as  much  reason  why  a  right 
of  action  should  lie  for  a  willful  or  negligent  act  re- 
sulting in  death,  as  when  such  conduct  caused  a  mere 
personal  injury.  But  no  remedy  was  ever  recognized 
until  the  passage  of  Lord  Campbell's  Act,26  which 
has  been  followed  by  similar  enactments  in  this 
country,  but,  as  stated,  all  have  been  subsequent  to 
the  provision  of  the  constitution  above  quoted,  which 
certainly  could  not  have  contemplated  a  right  on  the 
part  of  those  interested  in  the  life  of  another. 

Compensation  for  homicide  paid  to  the  family  of 
the  deceased  by  the  slayer  was  one  of  the  best  known 
institutions  of  the  Germanic  law  in  England,  as  well 
as  on  the  continent.  A  private  right  of  action  in 
such  cases  was  recognized  in  English  common  law 
through  the  Middle  Ages,  but  went  out  of  use  for  a 
time  until  the  passage  of  Lord  Campbell's  Act.27 

§  17.  Liberty  of  Conscience — Religious  Liberty.— In 
all  states  are  found  constitutional  provisions  recog- 
nizing that  all  men  have  a  natural  and  indefensible 
right  to  worship  Almighty  God  according  to  the  dic- 
tates of  their  own  conscience.28  Congress  is  prohib- 
ited from  passing  any  law  respecting  religion,  or 
prohibiting  the  free  exercise  thereof.29  No  interfer- 
ence with  the  rights  of  conscience  is  permitted,  nor 
can  anyone  be  compelled  to  attend  or  support  any 
place  of  worship.     No  religious  test  can  be  required 

25  Justice  Dillon  in  Sullivan  v.  Union  Pac.  R.  R.  Co.,  3  Dill.  334; 
Fed.  Cas.  No.  13,599;  Justice  Deady  in  Holmes  v.  Oregon  etc.  R.  R. 
Co.,  6  Saw.  262,  5  Fed.  75. 

26  9  &  10  Vict.,  c.  92. 

27  2  Reeve's  History  of  English  Law,  36;  1  Hammond's  Black- 
stone,  note,  349. 

28  Cooley's  Constitutional  Limitations,  468,  note. 

29  U.  S.  Const.,  1st  Amendment 
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as  a  qualification  for  office,  nor  is  any  person  rendered 
incompetent  as  a  witness  on  account  of  his  religious 
belief.  These  provisions  are  usually  found  in  the 
constitutions.30  "Civil  and  religious  liberty  generally 
go  hand  in  hand,  and  the  suppression  of  either  of 
them,  for  any  length  of  time,  will  terminate  the  ex- 
istence of  the  other."31  "One  of  the  great  causes 
which  led  to  the  settlement  of  the  American  colonies 
was  the  desire  of  the  immigrants  that  their  govern- 
ment should  not  make  discriminations  against  them 
because  of  their  religious  beliefs.  It  was  not  so  much 
that  they  esteemed  any  particular  privilege  denied 
to  them  as  of  value  sufficient  to  warrant  leaving  their 
country  and  renunciating  allegiance,  but  they  insisted 
upon  the  more  general  doctrine  that  their  belief  or 
disbelief  on  religious  topics  should  not  debar  them 
from  rights  which  the  laws  afforded  other  subjects." 

It  was  early  enacted  that  no  one  should  be  denied 
any  civil  right  merely  on  account  of  his  religious  prin- 
ciples. The  object  was  to  guarantee  to  everyone 
that  his  religious  principles  should  never,  under  any 
circumstances,  be  made  the  ground  of  denying  to  him 
any  civil  right,  which,  with  different  religious  prin- 
ciples, he  might  lawfully  claim.32 

The  Christian  religion  was  regarded  as  part  of  the 
common  law  of  England,33  but  with  us,  while  we  en- 
courage it  so  far  as  it  is  possible  through  governmen- 
tal agencies,  still  we  steadfastly  refrain  from  in  any 
wise  interfering  with  freedom  of  action  and  thought 
in  this  respect.  The  constitution  is  not  the  source 
of  religious  freedom,34  but  it  recognizes  the  natural 
indefeasible  individual  right  of  conscience,  which,  in 

30  Vt.  Const.,  art.  3;  Ohio  Const,  art  1,  sec.  7. 

31  2  Kent's  Commentaries,  35. 

32  Percey  v.  Powers,  51  N.  J.  L.  432,  14  Am.  St.  Eep.  693,  17  Atl. 
969. 

33  Bloom  v.  Richards,  2  Ohio  St.  388. 

34  Andrew's  American  Law,  628. 
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the  language  of  the  constitution,  is  beyond  the  con- 
trol or  interference  of  any  human  authority.35 

§  18.  Right  of  Property. — The  third  absolute  right 
as  laid  down  by  Blackstone  is  that  of  property  which 
consists  in  the  free  use,  enjoyment,  and  disposal  of 
all  acquisitions,  without  any  control  or  diminution, 
save  only  by  the  laws  of  the  land.  So  great  was  the  re- 
gard of  the  law  for  this  right  that  it  would  not  au- 
thorize the  least  violation  of  it.36  This  right  is  found 
embodied  in  the  constitutions  of  our  state  conferring 
upon  "all  men"  the  inalienable  right  of  "acquiring, 
possessing  and  protecting  property." 

As  previously  stated,  some  courts  have  seemed  to 
make  a  distinction  between  the  rights  of  a  person 
and  the  rights  of  property.37  This  distinction  be- 
tween the  right  and  property  was  observed  in  the 
practical  application  of  the  maxim  that  one  must  so 
use  his  property  as  not  to  injure  another,  claiming 
that  there  is  always  a  remedy  for  an  injury  to  the 
rights  of  another,  but  not  for  all  injuries  to  prop- 
erty.38 This  does  not  seem  to  be  the  prevailing  view. 
"In  a  strict  legal  sense,"  it  is  said,  "land  is  not  'prop- 
erty,' but  the  subject  of  property.  The  term  'prop- 
erty,' although  in  common  parlance  frequently  applied 
to  a  tract  of  land  or  a  chattel,  in  its  legal  significa- 
tion 'means  only  the  rights  of  the  owner  in  relation  to 
it.'  It  denotes  a  right  ....  over  a  determinate  thing. 
Property  is  the  right  of  any  person  to  possess,  use, 
enjoy  and  dispose  of  a  thing."39    If  we  consider  the 

35  Bloom  v.  Richards,  2  Ohio  St.  388. 

36  3  Blackstone's  Commentaries,  138. 

37  Letts  v.  Kessler,  54  Ohio  St.  73,  85. 

38  Id. 

39  Wynehamer  v.  People,  13  N.  Y.  388,  433;  1  Blackstone's  Com- 
mentaries, 138;  Tod  v.  Wick,  36  Ohio  St.  370,  385;  Eaton  v.  Boston 
etc.  R.  R.  Co.,  51  N.  H.  504,  12  Am.  Rep.  147.  See  Andrew's  Ameri- 
can Law,  126;  Stevens  v.  State,  2  Ark.  291,  35  Am.  Dec.  72. 
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language  of  our  constitutions  in  guarding  the  inalien- 
able right,  as  they  do,  of  acquiring  possessing  and 
protecting  property,  we  are  led  to  believe  that  the 
legal  right  is  separate  and  distinct  from  the  tangible 
object  of  the  right,  viz.,  the  land  or  chattel.40 

§  19.  Right  Of  Suffrage. — Among  the  privileges  and 
immunities  guaranteed  by  the  constitution  is  the  civil 
right  of  suffrage,  which,  it  is  said,  is. within  the  mean- 
ing of  the  general  word  "liberty"  of  the  citizens.41 
It  would  not  seem  that  the  right  of  suffrage  is  upon 
an  equal  plane  with  the  right  of  liberty,  although  it 
has  equal  protection  under  our  laws.  "Outside  of 
society  and  disconnected  with  government,  no  per- 
son either  has  or  can  exercise  the  elective  franchise 
as  a  natural  right,  and  he  only  receives  it  upon  en- 
tering the  social  compact,  subject  to  such  qualifica- 
tions as  may  be  prescribed The  right  to  vote 

is  not  vested;  it  is  purely  conventional,  and  may  be 
enlarged  or  restricted,  granted  or  withheld  at  pleas- 
ure, and  with  or  without  fault."42  Each  state,  as  a 
part  of  its  sovereignty,  may  confer  such  right  of  citi- 
zenship, so  long  as  it  does  not  conflict  with  the  fed- 
eral constitutional  guaranties  which  forbid  discrim- 
ination on  account  of  race,  color  or  previous  condition 
of  servitude.43  The  right  to  vote  is  one  of  the  im- 
portant rights  of  citizenship,  and  any  wrongful  inter- 
ference by  persons  intrusted  with  the  duty  of  super- 
vising the  exercise  of  the  right  will  result  in  an  ac- 
tionable wrong.44 

§  20.  Rights  in  Personam  and  in  Rem.— While  we 
follow  Blackstone  in  many  of  his  divisions  of  the  law, 

40  See  c.  34,  sec.  524,  "Trespass,"  post. 

41  Andrew's    American    Law,     607.    See    Van    Valkenburg    v. 
Brown,  43  Cal.  43,  13  Am.  Rep.  136. 

42  Blair  v.  Ridgley,  41  Mo.  63,  97  Am.  Dec.  248,  and  note. 

43  In  re  Wehlitz,  16  Wis.  443,  84  Am.  Dec.  700. 

44  See  sec.  520,  post. 
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because  we  believe  him  to  have,  in  the  main,  grasped 
the  fundamental  principles  upon  which  our  law  has 
developed,  and  based  its  rule,  still  with  regard  to  his 
use  of  the  terms  "rights  in  personam"  and  "rights  in 
rem,"  we  are  compelled  to  depart  from  his  learned 
treatise.  We  do  not  contend  that  there  is  no  division 
of  law  into  parts,  one  of  which  relates  to  persons, 
and  another  to  things.  We  do  maintain  that  there  is 
no  separation  of  rights  into  rights  of  persons  and 
rights  of  things.  If  we  take  these  phrases  to  indicate 
the  subjects  of  rights,  that  persons  and  things  may 
both  own  or  possess,  and  therefore  be  entitled  to  en- 
force rights,  the  proposition  seems  absurd  upon  the 
statement.  On  the  other  hand,  it  is  repugnant  to  our 
ideas  of  liberty  that  we  should  have  any  rights  over 
other  persons,  though  we  may  have  rights  over  things 
including  acts  of  other  persons. 

If  we  divide  law  into  law  of  persons  and  law  of 
things,  it  will  be  found  that,  far  from  being  comple- 
mentary parts  of  our  whole,  they  are  but  cross-divi- 
sions of  the  same  body  of  rules.45 

These  terms — "rights  in  rem"  and  "rights  in  per- 
sonam"— have  been  used  by  later  writers  to  indicate 
a  true  division  of  rights  which  are  in  every  way  com- 
plementary, one  to  the  other.  By  rights  in  rem  is 
now  embraced  those  rights  which  are  available 
against  the  whole  world,  or  at  least,  an  indeterminate 
portion  thereof.  By  rights  in  personam  are  indicated 
those  which  are  available  against  a  particular  or  defi- 
nite person  or  body  of  persons. 

In  the  class  last  mentioned  are  found  all  contrac- 
tual obligations;  and  in  the  other  nearly  all  the  rights 
whose  breach  constitutes  torts.  By  Pomeroy  the  first 
class  has  three  "genera":  "1.  Eights  of  property  of 
every  degree  and  kind  over  lands  and  chattels,  things 

46  Holland  on  Jurisprudence. 
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real  or  things  personal;  2.  The  rights  which  every  per- 
son has  over  and  to  his  own  life,  body,  limbs  and  good 
name;  3.  The  rights  which  certain  classes  of  persons 
— namely,  husbands,  parents  and  masters — have  over 
certain  other  persons  standing  in  domestic  relations 
with  themselves — namely,  wives,  children,  and  ser- 
vants and  slaves."*6  The  second  class  he  divides  into 
two  "genera":  "1.  Eights  arising  from  contract;  and 
2.  Eights  arising,  not  from  contract,  but  from  some 
existing  relation  between  two  specified  persons  or 
groups  of  persons,  which  is  generally  created  by 
law."47 

The  rights  embraced  in  the  three  "genera"  of  the 
first  class  and  the  last  one  of  the  second  class  are  the 
basis  for  the  law  of  torts,  and  the  first  division  of  the 
second  class  is  the  foundation  for  the  law  of  contracts. 
It  remains  to  be  noted  that  the  third  division  of  the 
first  class  and  last  division  of  the  second  class  arise 
out  of  the  same  relations,  which  create  not  only  rights 
to  be  respected  by  the  world  in  general,  but  also 
rights  against  those  particular  members  constituting 
the  opposite  occupants  of  the  relation.  These  last 
rights  in  personam  form  so  small  a  class  that  it  is  of 
little  use  to  employ  the  division  of  rights  into  in  per- 
sonam and  in  rem  as  a  method  of  classifying  torts. 

In  one  instance,  however,  the  division  is  useful  as 
an  aid,  and  this  is  in  the  investigation  of  the  character 
of  an  act  to  determine  whether  it  is  a  breach  of  con- 
tract, a  tort  or  both.  A  right  in  personam  of  the  con- 
tractual genus  as  well  as  of  the  relative  sort  may  cre- 
ate rights  in  rem,  and  an  act  which  constitutes  a 
breach  of  one  may  be  a  breach  of  the  other.  When 
this  occurs  the  act  may  be  treated  as  a  tort  or  breach 
of  contract. 

46  Pomeroy's  Equity  Jurisprudence,  sec.  94. 

47  1  Pomeroy's  Equity  Jurisprudence,  sec.  95. 
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This  subject  is  more  fully  discussed  elsewhere,  and 
we  cannot  do  more  than  illustrate  the  principle.  Let 
us  suppose,  as  a  familiar  instance,  that  a  telephone 
company  has  contracted  to  furnish  to  a  business 
house  a  telephone,  and  to  maintain  it  for  a  certain 
length  of  time.  Here  is  created  in  the  proprietor  of 
the  business  house  a  right  in  personam  against  the 
company — i.  e.,  a  right  to  allow  the  telephone  to  re- 
main undisturbed  in  the  house.  A  right  in  rem  also 
arises  against  the  world,  including  the  company,  not 
to  disturb  the  enjoyment  of  the  telephone  by  the  pro- 
prietor. Suppose,  however,  the  telephone  company 
willfully  severs  the  wires  connecting  the  telephone 
with  the  exchange,  before  the  expiration  of  the  con- 
tract, and  without  just  excuse.  Here  we  may  see 
that  not  only  have  they  infringed  the  right  in  per- 
sonam created  by  their  contract,  but  also  the  right  in 
rem  arising  by  the  same  contract. 

While  we  thus  show  an  appreciation  of  the  modern 
notions  of  rights,  though  the  meaning  ascribed  to 
"rights  in  personam,"  and  "rights  in  rem,"  seems  some- 
what arbitrary,  still  we  have  followed  Blackstone's 
division  of  rights  in  the  structure  of  this  work,  as  ap- 
pears in  the  Table  of  Chapter  Headings,  it  having 
been  the  mold  upon  which  American  law  was  formu- 
lated. 


PART  TWO. 

LIABILITY  OF  PERSONS. 


[Part  Two  considers  extensively  the  liability  of 
persons.  Although  almost  the  entire  body  of  the  law 
of  torts  might  be  brought  under  this  head,  if  the  ram- 
ifications of  the  acts  of  persons  be  pursued,  the  subject 
of  particular  liability  is  carried  to  the  extent  only  of 
the  general  doctrines  of  responsibility,  with  specific  il- 
lustrations of  some  wrongs.  The  general  doctrines  of. 
liability  of  persons — normal,  abnormal,  natural  and 
artificial,  or  as  affected  by  status,  manner  of  commis- 
sion of  act,  duties,  relation,  and  so  on — stand  aloof 
from  the  specific  wrongs,  and  are  more  appropriately 
considered  separately.  J 


CHAPTER  III. 

LIABILITY  OF  PERSONS  AS  AFFECTED  BY  STATUS. 

§  21.    Normal  tort-feasor.. 

§  22.    Infants— Principles  governing  their  liability. 

§  23.    Same  continued— Capacity  to  commit  torts  involving  malice. 

§  24.    Liability  of  infant  for  tort  arising  out  of  or  connected  with 
contracts— General  doctrine  stated. 

§  25.    Same  continued— Contracts  of  bailment— Conversion  or  un- 
skillful management. 

§  26.    Same  continued— Liability  for  conversion  not  connected  with 
bailment. 

|  27.    Infant's  liability  for  fraud. 

§  28.    Infant  estopped  from  denying  liability. 

§  29.    Infant's  liability  for  money  stolen  or  embezzled. 

(39) 
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§  30.  Infant's    liability    for   tort    committed   under    command    or 

duress. 

§  31.  Infant's  liability  for  torts  of  agents. 

§  32.  Contracts  of  infant  in  settlement  of  torts. 

§  33.  Liability  of  lunatics— General  principles  governing. 

§  34.  Same  continued — Wrongs  not  of  intent. 

§  35.  Same  continued — Wrongs  of  intent. 

§  36.  Same  continued— Liability  for  negligence. 

§  37.  Liability  of  married  woman  for  torts— Introductory. 

§  38.  Same  continued — The  common  law. 

§  39.  Same  continued— Liability  under  modern  statutes. 

§  21.  Normal  Tort-feasor. — A  normal  tort-feasor, 
if  so  we  may  designate  anyone  who  wrongs  another, 
is  one  who  is  of  full  age,  of  sound  mind,  and,  if  a 
woman,  unmarried,  who  has  alone  committed  the 
breach  of  duty,  and  who  stands  in  no  peculiar  relation 
to  the  person  injured,  or  to  the  public,  or  at  least  one 
who  violates  no  duty  toward  another  springing  out  of 
any  peculiar  relations  toward  that  other  or  the  pub- 
lic. 

In  considering  the  variations  upon  the  liability  of 
the  normal  person,  or  who  are  abnormal,  tort-feasors, 
two  things  are  to  be  considered,  viz. :  The  liability  dif- 
ferent from  the  normal  person,  and  in  what  respect; 
and  second,  To  what  we  may  ascribe  the  cause  of  their 
variation. 

§  22.  Infants— Principles  Governing  Their  Liability;— 
It  is  frequently  stated  by  courts  and  writers  that  in- 
fants are  liable  for  their  torts  the  same  as  adults.1 
This  is  not  a  full  statement  of  the  law  concerning 
their  liability.  For  some  torts  an  infant,  without  re- 
gard to  his  age,  is  liable,  the  same  as  an  adult; 
while  in  respect  to  others,  his  liability  depends  upon 
his  age,  by  which  test  alone    it  may  be  determined 

l  Humphrey  v.  Douglass,  33  Am.  Dec.  179,  note,  and  authorities 
cited;  Cooley  on  Torts,  103;  Smith  v.  Kron,  96  N.  C.  392,  2  S.  E. 
533;  Conklin  v.  Thompson,  29  Barb.  218. 
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whether  or  not  he  has  capacity  to  commit  a  class  of 
torts  requiring  certain  essential  constituent  elements 
to  constitute  a  wrong,  which  can  only  be  committed 
by  persons  who  have  sufficient  knowledge  and  discre- 
tion to  understand  the  nature  of  the  acts  involved. 
Subject  to  the  application  of  this  test,  the  rule  may 
be  stated,  that  an  infant  is  liable  for  his  "personal 
torts,"  those  not  inseparably  connected  with  contract, 
the  same  as  an  adult,  the  basic  principle  governing 
his  responsibility  being  that  the  person  whose  right 
has  been  violated  should  be  recompensed  for  the  in- 
jury done.2 

One  might  well  inquire  why  the  capacity  of  an  in- 
fant to  commit  a  particular  tort  should  be  consid- 
ered in  determining  his  liability,  when  the  funda- 
mental principle  governing  his  responsibility  is  com- 
pensation to  the  injured  party  without  regard  to  age. 
The  answer  is,  that  the  same  tests  must  be  applied  in 
determining  his  liability  as  in  the  case  of  an  adult,  it 
being  impossible  to  hold  an  infant  for  torts  where,  by 
reason  of  his  youth,  certain  essential  elements  must 
necessarily  be  wanting.  But  different  considerations 
govern  the  determination  of  the  liability  of  an  infant 
than  that  of  an  adult,  viz.:  The  age  of  the  former. 
Extreme  youth  of  an  infant  will  excuse  him  from  vin- 
dictive or  punitive  damages,  want  of  discretion  being 
a  good  answer.3  Trespasses  to  property  do  not  in- 
volve any  elements  requiring  a  certain  capacity  to 
commit  the  wrong,  and  hence  infants  are  liable  there- 
for at  any  age,  in  the  same  manner  as  adults.4     And 

2  Humphrey  v.  Douglass,  33  Am.  Dec.  179,  note,  and  numerous 
cases  there  cited;  Smith  v.  Kron,  96  N.  C.  392,  2  S.  E.  533;  Conklin 
v.  Thompson,  29  Barb.  218;  Dial  v.  Wood,  9  Baxt.  296. 

3  Hutching  v.  Engel,  17  Wis.  230,  84  Am.  Dec.  741;  O'Brien  v. 
Loomis,  43  Mo.  App.  29. 

4  Paul  v.  Hummel,  43  Mo.  119,  97  Am.  Dec.  381;  Humphrey  v. 
Douglass,  10  Vt  71,  33  Am.  Dec.  177;  Bullock  v.  Babcock,  3  Weud. 
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bo  may  infants  of  even  twelve  or  thirteen  years  be 
held  liable  for  trespass  to  the  person  by  handling  ar- 
ticles or  property  by  which  they  injure  another,  even 
in  sport.  For  example,  a  boy  twelve  years  of  age  was 
held  liable  in  an  action  for  assault  and  battery  for 
shooting  an  arrow,  by  which  the  eyes  of  another  were 
put  out;8  and  a  boy  of  thirteen  who,  in  sport,  but  wan- 
tonly, threw  a  piece  of  mortar,  which  struck  and  put 
out  the  eye  of  another,  was  held  liable  for  assault 
and  battery.6  And  so  a  boy  of  fourteen  years  who 
frightens  a  horse,  by  the  explosion  of  a  firecracker, 
causing  the  death  of  the  horse,  is  liable  for  the  value 
of  the  horse.7  An  infant  may  be  held  liable  for  nui- 
sance maintained  on  real  property,8  or  for  trespass 
quare  clausum  fregit,9  or  for  disseisin.10  And  when  of 
the  proper  age,  he  may  be  held  liable  for  seduction,11 
for  embezzlement,12  and  for  unlawful  shooting.13 

To  hold  an  infant  for  an  act  of  negligence,  he  must 
be  of  such  age  as  to  possess  sufficient  knowledge  and 
discretion  to  understand  the  nature  of  the  act,  so  as 
to  enable  him  to  determine  the  degree  of  care  required 
under  the  circumstances.  A  very  young  child  is  inca- 
pable of  committing  an  act  of  negligence.14    An  in- 

391;  Peterson  v.  Haffner,  59  Ind.  130,  26  Am.  Rep.  81;  Stack  v. 
Cavenaugh,  67  N.  H.  149,  30  Atl.  350;  School  Dist.  v.  Bragdon,  23 
N.  H.  507;  Huchting  v.  Engel,  17  Wis.  230,  84  Am.  Dec.  741. 

5  Bullock  v.  Babcock,  3  Wend.  391. 

e  Peterson  v.  Heffner,  59  Ind.  130,  26  Am.  Rep.  81. 

7  Oonklin  v.  Thompson,  29  Barb.  218. 

8  2  Addison  on  Torts,  1126;  Schouler  on  Domestic  Relations,  564; 
Morain  v.  Devlin,  132  Mass.  88,  42  Am.  Rep.  423. 

»  Scott  v.  Watson,  46  Me.  362,  74  Am.  Dec.  457. 
10  Marshall  v.  Wing,  50  Me.  62. 

n  Lee  v.  Hefley,  21  Ind.  98;  Becker  v.  Mason,  93  Mich.  336,  53 
N.  W.  361;  Fry  v.  Leslie,  87  Va.  269,  12  S.  E.  671. 
13  Peigne  v.  Sutclife,  4  McOord,  387,  17  Am.  Dec.  756. 

13  Conway  v.  Reed,  66  Mo.  346,  27  Am.  Rep.  354. 

14  Barnes  v.  Shreveport  City  R.  R.  Co.,  47  La.  Ann.  1218,  49  Am. 
St.  Rep.  400,  17  South.  782;  Evansville  v.  Senhenn,  151  Ind.  42,  68 
Am.  St.  Rep.  218,  47  N.  E.  634,  51  N.  E.  88. 
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fant  is  required  to  exercise  only  such  care  as  is  rea- 
sonably expected  of  children  of  his  age  and  capacity, 
and  his  responsibility  is  governed  accordingly.15 
Hence,  an  infant  cannot  be  held  to  the  same  degree  of 
care  as  persons  of  mature  age.16  An  infant  is  liable 
for  negligently  riding  his  horse  upon  a  foot-passen- 
ger at  a  street  crossing.17 

§  23.  Same  Continued— Capacity  to  Commit  Torts  In- 
volving Malice. — A  certain  class  of  personal  torts  de- 
serves special  mention,  because  the  responsibility  of 
an  infant  may  depend,  as  in  criminal  law,  upon  his 
capacity  to  commit  the  act.  It  has  been  contended  by 
some  writers  that,  as  malice  is  an  ingredient  of  slan- 
der, an  infant  cannot  be  held  therefor.18  But  apply- 
ing the  same  rule  of  responsibility  prevailing  in  crim- 
inal law,  it  will  be  readily  apparent  that  when  the 
infant  has  reached  the  age  of  discretion,  and  is  capable 
of  appreciating  the  nature  of  his  act,  and  of  enter- 
taining malice,  he  can  be  held  responsible  for  torts  of 
which  malice  is  an  essential  ingredient.  And  it  has 
been  held  that  he  is  liable  for  tort  in  circulating  a 
libel  or  slander.19  As  an  infant  cannot  maintain  an 
action  in  his  own  name,  it  must  follow  that  he  cannot 
be  held  for  malicious  prosecution  of  an  action  brought 
by  his  next  friend.20  But  he  may  be  held  where  he 
comes  of  age  during  the  pendency  of  such  an  action 
and  afterward  knowingly  prosecutes  it.ai 

IB  Lake  Erie  etc.  R.  R.  Co.  v.  Mackey,  53  Ohio  St.  370,  53  Am. 
St.  Rep.  641,  41  N.  E.  980;  Spillane  v.  Missouri  Pac.  Ry.  Co.,  135 
Mo.  414,  58  Am.  St  Rep.  580,  37  S.  W.  198;  Neal  v.  Gillett,  23 
Conn.  437. 

16  Price  v.  Atchison  Water  Co.,  58  Kan.  551,  62  Am.  St  Rep.  625, 
50  Pac.  450. 

17  Stringer  v.  Frost,  116  Ind.  477,  9  Am.  St  Rep.  875,  19  N.  E.  331. 
is  Humphrey  v.  Douglass,  33  Am.  Dec.  180,  note. 

l»  Fears  vi  Riley  (1898),  148  Mo.  49,  49  S.  W.  836. 

20  Burnham  v.  Seaverns,  101  Mass.  360,  100  Am.  Dec.  123. 

21  Sterling  v.  Adams,  3  Day  (Conn.),  41L 
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§  24.    Liability  of  Infant  for  Tort  Arising  Out  of  or  Con- 
nected with  Contract— General  Doctrine  Stated.— There 

is  difficulty  in  harmonizing  the  cases  and  the  rules  of 
law  deduced  therefrom,  with  respect  to  the  question 
of  the  liability  of  infants  for  a  tort  which  may  be 
considered  to  have  arisen  out  of  a  transaction  of 
which  contract  was  an  essential,  or  an  incident.  This 
arises,  perhaps,  more  from  a  confusion  of  ideas  and 
want  of  careful  analysis  of  the  particular  wrong,  and 
from  an  improper  application  of  principles.  The  doc- 
trine may  be  safely  stated  that  an  infant  cannot  be 
held  responsible  for  a  tort  committed  under  a  con- 
tract or  in  the  execution  of  one.  Some  courts  have 
adopted  the  rule  that  whether  a  contract  is  an  induce- 
ment to  a  supposed  tort  or  not,  the  infant  cannot  be 
held  responsible.  Where  the  conduct  of  the  infant 
is  in  fact  a  violation  of  a  contract,  and  is  such  that  if 
he  were  an  adult  the  person  injured  may  sue  either  in 
tort  or  upon  contract,  then  no  suit  can  be  maintained 
against  the  infant.  The  earlier  doctrine  as  expressed 
by  the  English  courts  was  to  the  effect  that  a  contract 
could  not  be  converted  into  a  tort  that  one  might  sue 
an  infant,  the  principle  on  which  it  was  based  being 
that,  as  infancy  is  a  shield  of  protection,  it  would  be 
inequitable  to  destroy  it  and  change  the  form  of  the 
suit  to  tort  from  contract,  so  as  to  hold  the  infant  lia- 
ble. And  this  rule  is  steadily  maintained  in  some 
states.22 

22  Jennings  v.  Rundall,  8  Term  Rep.  355;  Penrose  v.  Curren,  3 
Rawle,  351,  24  Am.  Dec.  356  (where  the  foundation  of  the  action 
is  contract,  disguise  it  as  you  may,  it  is  an  attempt  to  convert  a 
suit  originally  in  contract  into  a  constructive  tort,  so  as  to  charge 
the  infant).  In  Campbell  v.  Stakes,  2  Wend.  137,  19  Am.  Dec.  561, 
where  an  infant  hired  a  horse,  and  wrongfully  drove  and  mis- 
treated it,  it  was  held  case  would  not  lie  because  it  would  be  an 
affirmance  of  the  contract,  and  the  plea  of  infancy  would  be  good, 
but  that  trespass  would  lie:  Stack  v.  Cavanaugh,  67  N.  H.  149,  30 
Ml.  350;  Nash  v.  Jewett,  61  Vt.  501,  15  Am.  St  Rep.  931,  18  Atl.  47 
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These  principles  find  expression  principally  in  cases 
involving  contracts  of  bailment  and  fraud.  It  is  con- 
sidered by  the  courts  coming  to  the  foregoing  conclu- 
sion that  going  to  a  different  place  with  a  horse  than 
contemplated  in  the  act  of  hiring  does  not  amount  to 
an  actual  conversion  by  an  infant,  and  is  wholly  un- 
like a  conversion  unconnected  with  the  contract,  or  a 
destruction  of  the  property,  or  a  refusal  to  deliver, 
and  that  fraud  becomes  part  of  the  contract;  that 
when  it  is  necessary  to  call  the  contract  in  aid  to  make 
out  the  tort,  that  then  the  infant  cannot  be  held.23 

On  the  other  hand,  many  cases  are  found  which  sup- 
port the  view  that  an  infant  may  be  held  liable  for  a 
tort  where  the  wrongful  act  either  precedes  the  con- 
tract or  follows  the  same  as  an  independent  act,  but 
does  not  become  a  part  of,  or  connected  with,  the 
same,  or  where  the  wrongful  act  is  of  such  nature  as 
to  constitute  a  disaffirmance  of  the  contract,  or,  as  one 
court  states  the  rule — perhaps  in  the  extreme— when 
the  tort  is  subsequent  to  a  contract,  and  so  far  con- 
nected with  it,  that  but  for  the  contract  the  tort 
would  not  have  been  committed. 

Tort  and  contract,  as  acts  of  men,  are  of  such  differ- 
ent nature  that  it  would  seem  that  a  party,  even 
when  acting  under  a  contract,  completely  departs 
therefrom  when  he  commits  a  tort,  and  does  in  fact 

ff alse  representation  as  to  age) ;  Wilt  v.  Welch,  6  Watts,  9,  repudiat- 
ing the  doctrine  that  a  positive  willful  act  disaffirms  a  contract  of 
bailment,  which  finds  abundance  of  support;  Tuckner  v.  Moreland, 
1  Am.  Lead.  Cas.  280,  332;  Schenk  v.  Strong,  4  N.  J.  L.  99;  Gilson 
v.  Spear,  38  Vt.  311,  88  Am.  Dec.  659  (deceit  in  sale  of  horse) ;  Doran 
v.  Smith,  49  Vt.  353;  Prescott  v.  Norris,  32  N.  H.  101  (false  war- 
ranty); Morrill  v.  Aden,  19  Vt  505;  Grove  v.  Nevill,  1  Keb.  778 
(fraud).  See  cases,  note  42,  post.  See  discussion  and  authorities  on 
this  topic  in  33  Am.  Dec.  180,  note;  18  Am.  St.  Rep.  720,  note;  Slay- 
ton  v.  Barry,  175  Mass.  513,  78  Am.  St.  Rep.  510,  56  N.  E.  574;  see 
extract  from  this  case,  note  42,  post. 

23  Tuckner  v.  Moreland,  1  Am.'  Lead.  Cas.  280,  322,  note.    See 
ante,  note.    See  cases,  note  24,  post 
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commit  an  entirely  different,  independent  act  from 
the  contract.  When,  however,  the  tort  precedes  or 
follows  the  contract,  though  but  for  the  contract  the 
tort  may  not  have  been  committed,  then  it  is  consid- 
ered as  not  to  arise  out  of,  and  have  no  connection 
with,  the  contract,  and  the  infant  may  be  held  liable. 
It  would  seem  that  the  better  reason  is  in  favor  of  this 
rule,  and  a  careful  analysis  of  the  cases  demonstrates 
this  to  be  so,  and  it  is  supported  by  the  greater  weight 
of  authority.24 

We  have  stated  the  two  positions  taken  by  the 
different  courts  on  the  question  of  the  liability 
of  an  infant  for  torts  which  have  some  connection 
with,  or  relation  to,  a  contract,  or  where  the  acts 
are  wholly  at  variance  with  the  idea  of  a  contract, 
and  amount  to  a  repudiation  thereof,  or  either 
precede  or  follow  a  contract,  and  have  classified  the 
cases  generally  under  these  two  heads,  but  without 
respect  to  the   kind  of   a  contract  involved   therein. 

24  Eaton  v.  Hill,  50  N.  H.  235,  9  Am.  Rep.  189  (positive  willful 
acts  in  bailments);  Fitts  v.  Hall,  9  N.  H.  441;  Churchill  v.  White 
(1899),  58  Neb.  22,  76  Am.  St.  Rep.  64,  78  N.  W.  369  (where  an  in- 
fant hired  a  horse  for  a  specified  journey,  and  drove  to  another 
place,  held  liable);  Campbell  v.  Perkins,  8  N.  Y.  430;  Ashlock  v. 
Vivell,  29  111.  App.  388;  Mathews  v.  Cowan,  59  111.  341;  Moore  v. 
Eastman,  1  Hun,  578;  Hall  v.  Corcoran,  107  Mass.  251,  9  Am.  Rep. 
30;  Burnard  v.  Haggis,  108  Eng.  Com.  L.  45;  Fish  v.  Ferris,  5 
Duer,  49;  Nolan  v.  Jones,  53  Iowa,  387,  5  N.  W.  572;  Wooley  v. 
Holt  (Exch.  Div.  1876),  35  L.  T.,  N.  S.,  631,  following  Burnard  v. 
Haggis,  supra;  Ferguson  v.  Bobo,  54  Miss.  121;  Homer  v.  Thwing, 
3  Pick.  492;  Shaw  v.  Coffin,  58  Me.  254,  4  Am.  Rep.  290;  Freeman 
v.  Boland,  14  R.  I.  39,  51  Am.  Rep.  340;  Elwell  v.  Martin,  32  Vt. 
217;  Ray  v.  Tubbs,  50  Vt.  688,  28  Am.  Rep.  519;  Baxter  v.  Bush,  29 
Vt.  465,  70  Am.  Dec.  429;  Vance  v.  Word,  1  Nott  &  McC.  197,  9 
Am.  Dec.  683;  Barham  v.  Turbeville,  1  Swan  (Tenn.),  437,  67  Am. 
Dec.  782  (fraud);  Christian  v.  Welch,  7  La.  Ann.  533  (fraud);  Oliver 
v.  McClelland,  21  Ala.  675.  "An  infant  may  be  charged  for  a  tort 
arising  subsequent  to,  and  so  far  connected  with,  his  contract  that 
but  for  the  latter  the  tort  would  not  have  been  committed":  Fitts 
v.  Hall,  9  N.  H.  441;  Humphrey  v.  Douglass,  33  Am.  Dec.  180,  note, 
and  cases. 
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The  opinion  is  expressed  that  the  greater  weight  of 
authority,  and  the  better  reason  is  in  favor  of  the 
rule  that  a  tort  committed  before  or  after  the  con- 
tract, or  where  a  willful  tort  is  such  an  act  as 
amounts  to  a  disaffirmance  of  the  contract,  or  where 
in  the  commission  of  such  a  tort  the  infant  acts  be- 
yond the  scope  or  import  of  the  contract,  that  the  in- 
fant is  in  such  cases  liable. 

It  must  be  conceded,  however,  that  where  the  com- 
plaint is  that  the  infant  merely  unskillfully,  negli- 
gently, and  carelessly  carries  out  or  performs  its  con- 
tract, there  is  merit  in  the  doctrine  that  want  of 
knowledge,  judgment  and  discretion  by  reason  of  in- 
fancy, is  a  defense,  especially  where  he  keeps  within 
the  terms  of  the  contract.  This  rule,  as  adjudged  in  a 
few  cases,  seems  not  to  be  questioned.25 

The  general  rules  of  law  as  deduced  from  the  au- 
thorities have  been  stated  in  a  general  way,  without 
particular  classification  of  the  kinds  of  torts  for  which 
infants  may  or  may  not  be  held  responsible.  A  fur- 
ther classification  may  be  helpful.  None  of  the  cases 
touching  the  responsibility  of  infants  for  fraud  have 
been  cited  in  connection  with  the  statement  of  the  gen- 
eral doctrine,  this  being  done  elsewhere.26  It  is  main- 
tained that  the  same  general  doctrines  above  stated 
are  applicable  to  such  cases.  It  would  seem  that 
there  is  no  conflict  whatever  among  the  authorities  so 
far  as  the  general  doctrine  is  concerned,  the  only  con- 

25  Campbell  v.  Stakes,  2  Wend.  137,  19  Am.  Dec.  561;  Eaton  v. 
Hill,  50  N.  H.  235,  9  Am.  Rep.  189;  Moore  v.  Eastman,  1  Hun,  578. 
"A  failure  by  an  infant  to  observe  due  care  of  a  horse  hired  by 
him,  and  lack  of  moderation  in  driving,  will  not  render  him  liable 
as  for  a  tort  ....  where  there  was  no  willful  and  intentional  in- 
jury inflicted  by  him":  Young  v.  Muhling,  63  N.  Y.  Supp.  181,  48  App. 
Div.  617;  Lowery  v.  Cate  (Tenn.,  1901),  64  S.  W.  1069  (where  an  in- 
fant owner  contracted  to  thresh  wheat,  and  by  reason  of  having  no 
spark-arrester  property  was  destroyed  by  fire). 

26  Sec.  27,  post 
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flict  of  any  consequence  arising  in  its  application  to 
particular  cases  of  tort.  Judge  Elliott  of  the  Indi- 
ana supreme  court  well  states  what  is  a  reasonable 
doctrine  as  follows: 

"Aside  from  mere  personal  torts,  it  is  scarcely  pos- 
sible to  conceive  a  tort  not  in  some  way  connected 
with  contract,  and  yet  all  the  authorities  agree  that 
the  liability  is  not  confined  to  mere  torts.  There  is  a 
connection  between  a  contract  and  a  tort  in  every 
case  of  bailment,  of  the  bargain  and  sale  of  personal 
property,  and  of  the  purchase  and  sale  of  real  estate, 
and  if  an  infant  is  not  responsible  for  his  false  repre- 
sentation of  his  age,  in  connection  with  such  transac- 
tions, there  is  not  within  the  whole  range  of  business 
transactions  any  case  in  which  he  could  not  be  made 
liable  for  his  fraud.  There  are  many  cases  .... 
where  there  is  some  connection  between  the  contract 
and  the  tort,  and  yet  it  is  unhesitatingly  held  that  the 
infant  is  liable  for  his  tort.  The  cases  certainly  do 
agree;  it  is,  indeed,  difficult,  if  not  impossible,  to  per- 
ceive how  it  could  be  otherwise,  that  although  there 
may  be  some  connection  between  the  contract  and  the' 

wrong,  the  infant  may  be  liable  for  his  tort 

The  only  logical  and  defensible  conclusion  is,  that  he 
is  liable,  to'  the  extent  of  the  loss  actually  sustained, 
for  his  tort,  where  a  recovery  can  be  had  without  giv- 
ing effect  to  his  contract.  The  test  is  ...  .  can  the 
infant  be  held  liable  without  directly  or  indirectly  en- 
forcing his  promise?"37 

It  certainly  is  sound  and  logical  to  hold  that  when- 
ever an  infant  commits  a  tort,  whether  by  willful  or 
intentional  act,  by  negligence  or  fraud,  that  he  de- 
parts from  the  contract. 

The  infant  may  waive  the  plea  of  infancy,  and  he 

27  Rice  v.  Boyer,  108  Ind.  472,  58  Am.  Rep.  53. 
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does  so  by  going  to  trial.     He  cannot  interpose  his 
minority  as  a  ground  for  setting  aside  the  verdict.28 

§  25.  Same  Continued— Contracts  of  Bailment— Con- 
version or  Unskillful  Management.— Many  of  the"  au- 
thorities cited  in  the  foregoing  section  as  supporting 
either  of  the  two  theories  there  stated  relate  to  con- 
tracts of  bailment,  and  it  is  the  purpose  here  to  give 
a  further  particular  classification  of  the  cases  upon 
this  question. 

The  question  of  the  liability  of  an  infant  who  hires 
a  horse  for  the  express  purpose  of  driving  to  a  par- 
ticular place,  but  instead  either  drives  to  another  and 
different  place,  and  the  horse  is  injured,  or  though 
driving  to  the  place  agreed  upon,  willfully  mistreats 
and  injures  the  animal  or  unskillfully  and  negligently 
cares  for  the  same,  by  reason  whereof  the  horse  is  in- 
jured, has  been  before  the  courts  many  times,  and  the 
general  doctrines  stated  in  the  previous  section  have 
been  variously  applied.  There  is  perhaps  almost  en- 
tire uniformity  of  opinion  upon  the  latter  proposition, 
that  if  under  the  contract  of  hiring,  the  infant  so  un- 
skillfully and  carelessly  drives  and  manages  the 
horse,  and  the  animal  is  thus  injured,  the  action  being 
founded  upon  contract  or  so  closely  connected  or  iden- 
tified therewith,  there  is  no  liability.29 

Where  an  infant  hires  a  horse  to  drive  to  a  par- 
ticular place  and  drives  to  another,  one  line  of  author- 
ity, and  by  far  the  greater  weight,  holds  that  to  be 
transcending  the  limits  of  the  contract  by  going  to  a 
different  place,  amounts  to  a  dispossession  of  the 
owner,  and  constitutes  conversion  for  which  an  action, 
not  being  founded  on  contract,  will  lie.     The  conver- 

28  Watson  v.  Wrightsman,  26  Ind.  App.  437,  59  N.  E.  1064. 

29  Moore  v.  Eastman,  1  Hun,  578;  Eaton  v.  Hill,  50  N.  H.  235, 
9  Am.  Rep.  189.  See  Walley  v.  Holt  (Exch.  Div.,  1876),  35  L.  T.,  N. 
S.,  631;  Young  v.  Muhling,  63  N.  Y.  Supp.  181,  48  App.  Div.  617. 
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sion  is  not  under  the  contract,  but  by  abandoning  or 
terminating  the  bailment.30 

Courts  of  other  states  have  held  that  if  a  horse  or 
oth<jr  thing  is  hired  for  a  particular  journey  or  pur- 
pose, and  a  different  journey  is  taken  and  injury  is 
done,  it  is  but  a  flagrant  violation  of  the  contract;  any 
action  therefor  must  be  based  upon  contract,  to  which 
infancy  is  a  defense.31 

Only  two  states  maintain  this  doctrine,  so  far  as  we 
are  aware.  It  has  been  held,  however,  that  driving 
a  horse  beyond  a  place  for  which  the  hiring  is  made 
is  not  an  exercise  of  dominion  over  it  in  repudiation 
of,  or  inconsistent  with,  the  owner's  rights.32  In 
New  York,  it  is  held  that  slight  and  immaterial  de- 
partures from  the  general  course  of  the  direction  set 
forth  in  the  contract  does  not  render  the  infant  lia- 
ble.33 

Whenever  property  is  bailed  to  a  minor  who  uses  it 

30  Hall  v.  Corcoran,  107  Mass.  251,  9  Am.  Rep.  30;  Burnard  v. 
Haggis,  14  Com.  B.,  N.  S.,  .45,  108  Eng.  Com.  L.  45;  Fish  v.  Ferris, 
5  Duer,  49;  Homer  v.  Thwing,  3  Pick.  492;  Wheelock  v.  Wheel- 
wright, 5  Mass.  104;  Freeman  v.  Boland,  14  R.  I.  39,  51  Am.  Rep. 
340.  Elwell  v.  Martin,  32  Vt.  217,  states  that:  "Sometimes  it  is  difficult 
to  tell  which  preponderates,  the  contract  or  the  tort,  and  the  rule 
which  has  been  sometimes  applied  to  a  tort,  that  the  conversion  must 
be  willful,  and  not  constructive,  by  breach  of  the  contract,  seems 
just  in  theory,  though  very  difficult  in  practical  application":  Ray  v. 
Tubbs,  50  Vt.  688,  28  Am.  Rep.  519;  Malaney  v.  Taft,  60  Vt.  571,  6 
Am.  St.  Rep.  135,  15  Atl.  326.  An  infant  who  hires  a  team  and 
buggy  for  a  specified  journey,  and  drives  to  another  place  and  in 
a  different  direction,  takes  upon  himself  all  the  consequences  fol- 
lowing therefrom:  Churchill  v.  White  (1899),  58  Neb.  22,  76  Am.  St. 
Rep.  64,  78  N.  W.  369;  Wentworth  v.  McDuffie,  48  N.  H.  402;  Camp- 
bell v.  Stakes,  2  Wend.  137,  19  Am.  Dec.  561;  Wolley  v.  Holt  (Exch. 
Div.,  1876),  35  L.  T.,  N.  S.,  631. 

3i  Penrose  v.  Curren,  3  Rawle,  351,  24  Am.  Dec.  356;  Wilt  v. 
Welsh,  6  Watts,  9;  Schenk  v.  Strong,  4  N.  J.  L.  *87  (97);  Jennings  v. 
Rudnall  (1799),  8  Term    Rep.  335. 

32  Doolittle  v.  Shaw,  92  Iowa,  348,  54  Am.  St.  Rep.  562,  60  N.  W. 
621;  ante,  sec.  24. 

33  Young  v.  Muhling,  63  N.  Y.  Supp.  181,  48  App.  Div.  617. 
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for  a  different  purpose  from  that  for  which  it  was 
bailed,  the  bailment  is  thereby  determined,  and  the 
infant  is  liable  in  trover  for  the  conversion.34  So  long, 
however,  as  an  infant  keeps  within  the  terms  of  the 
bailment,  his  infancy  is  a  protection  to  him  for  any 
act  of  nonfeasance.33 

Another  aspect  of  the  rule  of  liability  of  infants  for 
acts,  though  in  some  way  connected  with  a  contract 
of  bailment,  which  finds  illustration  in  some  of  the  au- 
thorities, is  that  where  the  minor  has  not  essentially 
departed  from  the  contract  of  bailments,  but  while 
carrying  out  the  purposes  thereof,  commits  some  posi- 
tive, willful  or  malicious  act,  which  injures  the  thing 
bailed,  it  is  such  a  departure  from  the  contract  as  not 
to  be  connected  with  it,  and  the  infant  is  liable.36 

§  26.    Same  Continued— Liability  for  Conversion  not 

Connected  With  Bailment. — Under  the  general  doctrine 
already  stated  in  cases  not  connected  with  a  con- 
tract of  bailment,  but  wherever  an  infant  tortiously 
converts  property  of  another  to  his  own  use,  so 
long  as  it  does  not  arise  from  any  breach  of  con- 

34  Homer  v.  Thwing,  3  Picli.  402;  Rice  v.  Clark,  8  Vt.  109;  Vasse 
v.  Smith,  6  Cranch,  226;  Green  v.  Sperry,  16  Vt.  300,  42  Am.  Dec. 
519;  Towne  v.  Wiley,  23  Vt.  355,  56  Am.  Dec.  85;  Hart  v.  Skinner, 

16  Vt.  138,  42  Am.  Dec.  500  (on  general  doctrine);  Ray  v.  Tubbs, 
50  Vt  688,  28  Am.  Rep.  519;  Peigne  v.  Sutclife,  4  McCord,  387, 

17  Am.  Dec.  756;  Lewis  v.  Lirtlefield,  15  Me.  233. 
3B  Towne  v.  Wiley,  23  Vt.  355,  56  Am.  Dec.  85. 

36  Eaton  v.  Hill,  50  N.  H.  235,  9  Am.  Rep.  189.  See  cases  ante, 
note  30.  In  Walley  v.  Holt  (Exch.  Div.),  35  L.  T.,  N.  S.,  631,  the 
minor  drove  a  horse  at  an  excessive  speed,  and  unduly  flogged,  ill- 
treated,  and  negligently  and  carelessly  used  it,  thus  committing  a 
separate  and  independent  wrong  beyond  and  apart  from  the  con- 
tract, following  Burnard  v.  Haggis,  14  Com.  B.,  N.  S.,  45,  108 
Eng.  Com.  L.  45.  The  infant  may  be  held  for  willful  overdriving: 
Campbell  v.  Stakes,  2  Wend.  137,  19  Am.  Dec.  567.  "It  is  only  for 
positively  tortious  acts  willfully  committed  that  an  infant  is  liable 
in  an  action  of  trespass  or  case":  Stack  v.  Cavanaugh,  67  N.  H.  139, 
30  Atl.  350. 
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tract,  he  is  liable,  and  applying  the  general  doctrine 
that  conversion  is  a  departure  from  contract,  and 
wholly  inconsistent  therewith,  an  infant  may  gener- 
ally be  held  for  conversion.  Infancy  of  a  lessee  con- 
stitutes no  defense  to  trover  for  crops  converted, 
brought  under  a  provision  in  a  lease  reserving  to  the 
lessor  a  lien  thereon  for  the  rent,  as  the  liability 
arises  from  tort,  not  from  a  breach  of  the  contract.37 

§  27.  Infant's  Liability  for  Fraud.— The  question  of 
the  liability  of  an  infant  for  fraudulent  acts  or  con- 
cealment may  be  solved  by  the  general  rule  of  liabil- 
ity already  stated,  which  has  been  stated  as  the 
sounder  and  better  rule  of  law.  The  cases  involving 
this  question  are  where  contracts  have  been  sought  to 
be  made  by  the  infant.  If  the  fraud  precedes  or  is 
subsequent  to  a  contract,  not  a  mere  breach  of  it,  but 
a  distinct,  willful  and  positive  wrong  of  itself,  though 
but  for  the  subject  matter  of  the  contract  such 
fraudulent  act  would  not  have  been  committed,  the 
infant  is  liable.  If  the  fraud  arises  from  a  breach 
of  the  contract,  though  there  may  have  been  fraudu- 
lent representations  or  concealments  respecting  the 
subject  matter  of  it,  the  infant  cannot  be  held.38 

3T  Baxter  v.  Bush,  29  Vt.  465,  70  Am.  Dee.  429. 

38  Fitts  v.  Hall,  9  N.  H.  441.  In  this  case  It  is  said:  "But  the 
representation  ....  in  the  present  case  that  the  defendant  was  of 
full  age  was  not  part  of  the  contract,  nor  did  it  grow  out  of  the  con- 
tract, or  in  any  way  result  from  it.  It  is  not  any  part  of  its 
terms,  nor  was  it  the  consideration  upon  which  the  contract  was 
founded.  No  contract  was  made  about  the  defendant's  age.  The 
sale  of  the  goods  was  not  a  consideration  for  this  affirmation  or 
representation.  The  representation  was  not  a  foundation  for  an 
action  of  assumpsit.  The  matter  arises  purely  ex  delicto.  The 
fraud  was  intended  to  induce,  and  did  induce,  the  plaintiff  to  make 
a  contract  for  the  sale  of  the  lots,  but  that  by  no  means  makes  it 
part  and  parcel  of  the  contract.  It  was  antecedent  to  the  contract; 
and  if  an  infant  is  liable  for  a  positive  wrong  connected  with  a 
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The  application  of  this  general  formula,  which  we 
believe  to  be  sound,  to  particular  cases  requires  care- 
ful discrimination,  and  it  is  at  once  apparent  that 
it  is  of  more  difficult  application  than  to  either  classes 
of  wrongs.  And  yet,  were  we  dealing  with  adults, 
the  proposition  seems  plain  that  fraud  and  contract 

contract,  but  arising  after  the  contract  has  been  made,  he  may  well 
be  answerable  for  one  committed  before  the  contract  was  entered 
into,  although  it  may  have  led  to  the  contract":  Fitts  v.  Hall  (1838), 
9  N.  H.  441. 

A  minor  making  a  purchase  of  property  and  procuring  property 
by  fraud  is  liable  in  fraud:  Matthews  v.  Cowan,  59  111.  341.  "An 
action  to  recover  damages  for  such  a  tort  is  not  an  attempt  to 
enforce  a  contract  indirectly,  no  contract  having  existed":  Ashlock 
v.  Vivell,  29  111.  App.  388. 

The  importance  of  the  question  justifies  copious  extracts  from 
the  very  learned  opinion  of  Chalmers,  J.,  in  Ferguson  v.  Bobo,  54 
Miss.  121:  "Two  principles,  equally  ancient  and  equally  well  settled 
with  respect  to  the  contracts  and  liabilities  of  infants,  and  which, 
as  abstractly  stated,  seem  not  antagonistic,  have  been  found  in 
practice  to  produce  two  conflicting  lines  of  decision,  which  it  is 
difficult  to  reconcile',  or,  rather,  it  is  difficult  to  determine  satisfac- 
torily where  one  ends  and  the  other  begins:  1.  The  contracts  of 
infants,  except  for  necessaries  with  which  they  have  not  been  sup- 
plied by  their  guardians,  impose  no  liability  upon  them  which  is 
not  voidable  at  their  election;  2.  Infancy  is  a  shield  and  not  a 
sword,  and  cannot  be  set  up  to  defeat  liability  for  torts,  trespasses 
or  frauds;  ....  that  neither  an  honest  belief  by  the  opposite  party 
that  an  infant  is  of  full  age,  nor  a  false  affirmation  to  the  same 
effect  by  the  infant  himself  can  make  his  contract  binding,  since 
the  incapacity  to  bind  himself  springs,  not  out  of  the  belief  of 
either  of  the  contracting  parties  upon  the  subject,  but  upon  the 
existence  of  the  fact  of  minority. 

"They  argue,  therefore,  that  to  hold  the  infant  liable  for  an 
estoppel  by  any  fraud  or  falsehood,  in  any  manner  connected  with 
the  contract,  whether  before  or  at  the  time  of  making  it,  is  to 
deprive  him  of  the  shield  which  the  law  gives  him  in  consideration 
of  his  ignorance  and  inexperience. 

"All  the  cases  holding  this  doctrine  may  be  traced  back  to  John- 
son v.  Pie,  decided  in  17  Charles  II,  and  reported  in  1  Lev.  169. 
As  before  remarked,  this  judgment  has  formed  the  basis  of  a  long 
line  of  decisions  in  England  and  America,  substantially '  denying 
any  redress  in  a  court  of  law  against  the  fraudulent  conduct  of 
infants  in  any  manner  connected  with  a  contract 
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each  are  positive,  distinct  and  separate  acts,  and 
that  wherever  fraud  enters  into  a  contract  the  latter 
is  vitiated;  there  is  no  contract,  and  clearly,  then, 
an  adult  would  be  liable  where  the  fraud  is  the  in- 
ducement for  the  contract.  But  as  to  infants  we  are 
confronted  with  the  rule  that  where   the  tort   com- 

"The  other  class  of  decisions  to  which  we  have  alluded  fully 
recognizes  the  nonliability  of  an  infant  upon  his  contracts,  but  they 
draw  a  distinction  between  holding  him  upon  the  contract  and 
estopping  him,  or  making  him  responsible  for  his  frauds,  deceits, 
and  falsehoods,  in  matters  connected  with,  but  not  forming  a  con- 
stituent part  of  it.  They  say  that  the  action  brought,  or  the  de- 
fense set  up,  against  him  must  sound  in  tort,  and  not  in  contract; 
and  if  it  does  sound  in  tort,  it  will  not  be  defeated,  although  the 
deceit  complained  of  was  connected  with  the  contract 

"Infants  are  liable  for  frauds  and  torts  to  the  same  extent  as 
adults,  and  where  actions  ex  delicto  are  brought  to  make  them 
answerable  therefor,  they  cannot  escape  the  consequences  of  their 
acts  by  reason  of  the  fact  that  the  tort  or  fraud  was  connected 
with  a  contract,  unless  it  constituted  the  consideration  of  it. 

"Turning  from  courts  of  law  to  those  of  equity,  we  find  the  law 
of  estoppel,  as  applicable  to  the  contracts  of  infants,  on  a  much 
more  satisfactory  and  clearly  defined  footing.  From  the  earliest 
times  it  has  been  held  that  infants  will  be  estopped  by  a  court  of 
chancery  from  asserting  title  to  property,  where,  either  by  their 
silence  or  their  active  interference,  they  have  entrapped  third  per- 
sons into  purchasing  it  from  others,  or  into  advancing  money 
upon  it. 

"It  may  be  stated  as  a  proposition  fully  borne  out  by  the  author- 
ities that  whenever  an  infant  who  has  arrived  at  years  of  discre- 
tion, by  direct  participation,  or  by  silence  when  he  was  called  upon 
to  speak,  has  entrapped  a  party,  ignorant  of  his  title  or  of  his 
minority,  into  purchasing  his  property  from  another,  he  will  be 
estopped  in  a  court  of  chancery  from  setting  up  such  title." 

This  was  a  case  in  which  a  minor  daughter  had  deeded  her  prop- 
erty to  her  father  to  be  used  by  him  in  obtaining  money;  the 
daughter  was  nineteen  years  old— a  minor.  Her  father  gave  a 
mortgage  upon  the  property.  The  daughter  seeks  to  disaffirm  her 
deed  and  recover  her  property.  The  court  held  her  estopped  from 
asserting  her  title,  as  she  participated  in  the  fraud.  The  cases 
holding  infants  liable  for  frauds  and  torts  connected  with  contracts 
are  fully  discussed:  Ferguson  v.  Bobo,  54  Miss.  121. 

A  minor  who  is  a  party  to  a  fraud  stands  on  no  better  footing  than 
one  of  full  age:  Christian  v.  Welch,  7  La.  Ann.  533.    A  fraudulent 
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plained  of  is  an  essential  part  of  a  contract,  it  is  in- 
equitable to  hold  the  infant  for  the  tort  when  he  can- 
not be  held  for  the  contract.  And  the  rule  was  very 
early  adopted  in  England  that  to  hold  an  infant 
liable  for  fraud  in  any  manner  connected  with  con- 
tract, whether  before  or  after  its  execution,  would 
deprive  him  of  the  shield  which  the  law  gives  him. 
This  rule  has  been  recognized  in  many  cases  in  Eng- 
land,39 and  in  this  country.40 

English  courts  declare  that  a  false  representation 
as  to  age  which  induces  a  contract  will  not  render  an 
infant  liable  to  an  action  on  the  case.41 

The  courts  adopting  the  English  doctrine  come  to 
the  conclusion  from  all  the  cases  that  an  infant  is 
liable  for  willful  and  actual  fraud  only  in  cases  in 
which  the  form  of  action  does  not  suppose  that  a 
contract  existed;  but  where  the  gravamen  of  the  fraud 
consists  in  a  transaction  which  really  originated  in 
contract,  the  plea  of  infancy  is  good.  That  for  sim- 
ple deceit  on  a  contract  of  sale  or  exchange  there  can 
be  no  action,  as  it  cannot  be  established  without  re- 
representation  in  relation  to  age  to  induce  another  to  enter  info 
a  contract,  does  not  give  validity  to  the  contract,  and  cannot  be 
made  the  basis  of  any  other  action  than  one  in  case  for  the  deceit: 
New  York  Building  etc.  Co.  v.  Fisher,  23  App.  Div.  363,  48  N.  Y. 
Supp.  152.  See  Johnson  v.  Clark,  51  N.  Y.  Supp.  232,  23  Misc.  Rep. 
236;  Studwell  v.  Shapter,  54  N.  Y.  249. 

39  Johnson  v.  Pie,  1  Lev.  169;  S.  C,  1  Sid.  258;  Grove  v.  Nevill, 
1  Keb.  778;  Price  v.  Hewett,  8  Ex.  146,  18  Eng.  L.  &  Eq.  522  ("where 
the  tort  is  incidental  to  the  contract,  as  the  contract  is  altogether 
void,  the  fraud  goes  for  nothing");  Liverpool  Adelphi  L.  Assn.  v. 
Fairhurst,  9  Ex.  422,  26  Eng.  L.  &  Eq.  393;  Wright  v.  Leonard,  103 
Eng.  Com.  L.  258,  11  Com.  B.,  N.  S.,  258;  Bartlett  v.  Wells,  101 
Eng.  Com.  L.  836;  Green  v.  Greenbank,  2  Marsh.  485,  4  Eng.  Com. 

L.  375. 

40  Brown  v.  Dunham,  1  Root,  272;  Wilt  v.  Welsh,  6  Watts,  9; 
Brown  v.  McCune,  5  Sand.  228;  West  v.  Moore,  14  Vt.  447,  39  Am. 
Dec.  235;  Morrill  v.  Aden,  19  Vt.  505;  Gilson  v.  Spear,  38  Vt.  311,  88 
Am.  Dec.  659. 

4i  Johnson  v.  Pie,  1  Lev.  169;  Bartlett  v.  Wells,  1  Best   &  S.  836. 
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f erring  to  and  proving  the  contract;  that  such  an  ac- 
tion is  an  affirmance  of  the  contract.42 

In  the  states  where  this  doctrine  is1  maintained  it 
is  considered  that  a  false  representation  by  an  infant 
that  he  is  of  age,  whereby  he  obtains  credit  in  the 
purchase  of  goods,  enters  into  and  constitutes  an  ele- 
ment of  the  contract,  which  must  be  proved   to  au- 

42  Slayton  v.  Barry  (1900),  175  Mass.  513,  78  Am.  St.  Rep.  510, 
56  N.  E.  574;  Gilson  v.  Spear,  38  Vt.  311,  88  Am.  Dec.  659;  West 
v.  Moore,  14  Vt.  447,  39  Am.  Dee.  235;  Doran  v.  Smith,  49  Vt.  353; 
Prescott  v.  Norris,  32  N.  H.  101;  Morrill  v.  Aden,  19  Vt.  505.  See 
Merriam  v.  Cunningham,  11  Cush.  40;  Brown  v.  Dunham,  1  Root, 
272;  Nash  v.  Jewett,  61  Vt.  501,  15  Am.  St.  Rep.  931,  18  Atl.  47. 
Slayton  v.  Barry,  175  Mass.  513,  78  Am.  St.  Rep.  510,  56  N.  E.  574, 
decided  in  1900,  was  where  an  infant,  by  falsely  representing  himself 
to  be  of  full  age,  induced  another  to  sell  him  goods.  It  was  held 
that  the  seller  could  not  maintain  trover  against  him  for  the  goods. 
Morton,  J.,  delivering  the  opinion,  expressed  the  opinion  that  the 
weight  of  authority  was  against  the  right  to  maintain  the  action, 
and  cited  Johnson  v.  Pie,  1  Lev.  169,  1  Sid.  258,  1  Keb.  905;  Jennings 
v.  Rundall,  8  Term  Rep.  335;  Green  v.  Greenbank,  2  Marsh.  485, 
4  Eng.  Com.  L.  375;  Price  v.  Hewett,  8  Ex.  146,  18  Eng.  L.  &  Eq. 
522;  Wright  v.  Leonard,  11  Com.  B.,  N.  S.,  258,  10S  Eng.  Com.  L. 
258;  De  Roo  v.  Foster,  12  Com.  B.,  N.  S.,  272;  Gilson  v.  Spear,  38 
Vt  311,  88  Am.  Dec.  659;  Nash  v.  Jewett,  61  Vt.  501,  15  Am.  St. 
Rep.  931,  18  Atl.  47;  Ferguson  v.  Bobo,  54  Miss.  121;  Brown  v. 
Dunham,  1  Root,  272;  Geer  v.  Hovey,  1  Root,  179;  Witt  v.  Welsh, 
6  Watts,  9;  Burns  v.  Hill,  19  Ga.  22;  Kilgore  v.  Jordan,  17  Tex.  341. 
Contra,  Fitts  v.  Hall,  9  N.  H.  441;  Eaton  v.  Hall,  50  N.  H.  235,  9 
Am.  Rep.  189;  Hall  v.  Butterfleld,  59  N.  H.  354,  47  Am.  Rep.  209; 
Rice  v.  Boyer,  108  Ind.  472,  58  Am.  Rep.  53,  9  N.  E.  420;  Wallace 
v.  Morss,  5  Hill,  391. 

"In  the  present  case  it  seems  to  us  that  the  fraud  on  which 
the  plaintiff  relies  was  part  and  parcel  of  the  contract,  and  directly 
connected  with  it.  The  plaintiff  cannot  maintain  his  action  with- 
out showing  that  there  was  a  contract,  which  he  was  induced  to 
enter  into  by  the  defendant's  fraudulent  representations  in  regard 
to  his  capacity  to  contract,  and  that  pursuant  to  that  contract  there 
was  a  sale  and  delivery  of  the  goods*  in  question.  Whether,  as 
an  original  proposition,  it  would  be  better  if  the  rule  was  as  laid 
down  in  Fitts  v.  Hall,  supra,  and  Hall  v.  Butterfleld,  supra,  In  New 
Hampshire,  and  in  Rice  v.  Boyer,  supra,  in  Indiana,  we  need  not 
now  consider":  Slayton  v.  Barry  (decided  March  3,  1900),  175  Mass. 
513,  78  Am.  St.  Rep.  510,  56  N.  E.  574. 
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thorize  recovery,  and  therefore  infancy  is  a  good  de- 
fense.43 

The  rule  has  been  applied  to  cases  of  deceit  in  the 
sale  of  a  horse  for  false  warranty,4*  to  false  and 
fraudulent  representations  as  to  ownership  of  prop- 
erty sold  or  pledged,45  and  as  to  financial  responsi- 
bility.46 

The  courts  arriving  at  the  foregoing  conclusions  as 
to  the  liability  of  infants  for  fraud  where  it  has  in- 
duced or  entered  into  contracts  cannot  be  held  to 
disagree  with  the  general  doctrine  heretofore  stated47 
as  properly  deducible  from  the  bulk  of  authorities, 
to  the  effect  that  even  though  there  may  have  been 
a  contract  involved,  as  an  incident,  or  but  for  the 
existence  of  which  the  tort  would  not  have  been  com- 
mitted, yet  a  tort  may  arise  therefrom  which  consti- 
tutes a  disaffirmance  of  the  contract,  or  is  willful, 
or  precedes  or  follows  the  same,  the  infant  being  lia- 
ble. But  it  is  considered  by  the  authorities  last  dis- 
cussed that  in  all  such  cases  the  fraud  becomes  a 

43  Nash  v.  Jewett,  61  Vt.  501,  15  Am.  St.  Rep.  931,  18  Atl.  47; 
Doran  v.  Smith,  49  Vt.  353;  Slay  ton  v.  Barry,  175  Mass.  513,  78 
Am.  St.  Rep.  510,  56  N.  E.  574,  where  the  court  expresses  opinion 
that  the  weight  of  authority  is  against  maintaining  such  an 
action.  See  cases  there  cited.  Rule  adopted  in  New  York  in  Stud- 
well  v.  Shapter,  54  N.  Y.  249;  New  York  Building  etc.  Co.  v.  Fisher, 
23  App.  Div.  363,  48  N.  Y.  Supp.  152;  Johnson  v.  Clark,  23  Misc. 
Rep.  346,  51  N.  Y.  Supp.  238.  Compare  Wallace  v.  Morss,  5  Hill, 
391,  explained  in  Campbell  v.  Perkins,  8  N.  Y.  430;  Nolan  v.  Jones, 
53  Iowa,  387,  5  N.  W.  572.  The  old  English  rule  is  to  the  effect 
that  an  infant  cannot  be  held  in  an  action  in  case  for  deceit  for 
making  a  false  representation  as  to  age:  Johnson  v.  Pie,  1  Lev.  169, 
1  Keb.  905,  1  Sid.  258. 

44  Green  v.  Greenbank,  2  Marsh.  485,  4  Eng.  Com.  L.  375;  West 
v.  Moore,  14  Vt.  447,  39  Am.  Dec.  235;  Gilson  v.  Spear,  38  Vt.  311, 
88  Am.  Dec.  659;  Prescott  v.  Norris,  32  N.  H.  101;  Morrill  v.  Aden, 
19  Vt.  505. 

45  Doran  v.  Smith,  49  Vt.  353. 

46  Studwell  v.  Shapter,   54  N.  Y.  249.    See  note,  49,  post,  cases. 

47  Ante,    sec.   24, 
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constituent  element  of  the  contract,  and  cannot  be 
proven  without  reference  thereto. 

There  is,  however,  stubborn  conflict  in  authority  up- 
on this  point,  there  being  a  line  of  very  well-considered 
cases  by  courts  of  equal  standing  which  maintain  an 
essentially  different  doctrine  that  fraud  on  the  part  of 
an  infant  which  precedes  or  superinduces  a  contract, 
or  follows  or  is  subsequent  to  a  contract,  will  render 
the  infant  liable,  even  though  it  be  so  far  connected 
with  the  contract  that  but  for  the  latter  the  tort 
would  not  have  been  committed.  The  reasoning  of 
the  courts  adopting  this  rule  appears  very  much  more 
sound  than  that  underlying  the  cases  supporting  the 
contrary  doctrine  already  stated;  and  it  may  be 
urged  that  there  is  greater  reason  why  an  infant 
should  be  held  liable  for  fraud  which  induces  a  con- 
tract, than  he  should  be  for  willful  conduct  while  in 
possession  of  property  under  contract  of  bailment, 
because  of  the  unquestioned  rule  that  fraud  vitiates 
anything  into  which  it  enters,  and  therefore  fraud 
in  connection  with  a  contract  vitiates  it;  there  is  no 
contract,  nothing  but  the  fraudulent  acts  of  the  infant 
remain.48  Such  representations  are  not  necessarily 
part  of  the  contract;  they  add  nothing  thereto. 
Holding  the  infant  liable  for  fraud  does  no  violence 
to  the  principle  of  nonliability  for  his  contracts,  and 
it  does  not  indirectly  enforce  a  contract,  as  the  re- 
covery is  not  upon  the  contract,  for  by  suing  in  tort 
for  deceit  the  injured  party  does  as  he  may  do — re- 
scinds the  contract;  nor  is  he  made  to  pay  the  con- 
tract price  of  goods  which  he  may  have  purchased, 
but  is  merely  held  for  the  actual  loss  caused  by  his 
fraud.  This  is  the  reasoning  of  the  courts  support- 
ing the  doctrine  just  stated,  which  is  strictly  in  har- 

48  Kilgore  v.  Jordan,  17  Tex.  341;  Campbell  v.  Perkins,  8  N   Y 
430;  Ashlock  v.  Vivell,  29  111.  App.  388. 
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mony  with  the  general  rule  of  the  liability  of  an  in- 
fant for  his  torts,  and  is  maintained  in  many  of  our 
states.48 

The  only  stumbling  block  in  the  way  of  reasoning 
out  this  latter  doctrine  accurately  lies  in  the  fact 
that  a  false  representation  sometimes  does  enter  into 
the  contract,  and  constitutes  the  consideration  for  it. 
In  such  cases  the  infant  cannot  be  held  on  the  con- 
tract, and  can  he  by  any  process  of  reasoning  be  held 
for  the  fraud?  The  injured  party  may  rescind  the 
contract,  in  which  case  it  may  be  said  that  there 
never  was  a  contract,  that  there  was  nothing  in- 
volved but  a  wrongful  act.  All  the  authorities  agree, 
however,  that  whether  or  not  an  action  will  lie  for 
the  deceit  in  the  purchase  of  goods,  replevin  will  lie 
where  the  goods  are  still  in  the  hands  of  the  infant 
and  may  be  recovered.50 

The  liability  of  an  infant  for  fraudulent  represen- 
tation that  he  is  of  full  age,  when  he  is  not,  is  de- 
cided in  the  affirmative  by  a  number  of  authorities.51 

49  Rice  v.  Boyer,  108  Ind.  472,  58  Am.  Rep.  53,  9  N.  E.  420;  Car- 
penter v.  Carpenter,  45  Ind.  142;  Neff  v.  Landis,  110  Pa.  St.  204, 
1  Atl.  177;  Fitts  v.  Hall.  9  N.  H.  441;  Whitcomb  v.  Joslyn,  51  Vt. 
79,  31  Am.  Rep.  678;  Yeager  v.  Knight,  60  Miss.  730;  Schmitheimer 
v.  Elseman,  7  Bush  (Ky.),  298;  Eckstein  v.  Frank,  1  Daly,  334; 
Schunemann  v.  Paradise,  46  How.  Pr.  426.  But  as  to  New  York,  see 
cases)  in  note  42,  p.  56,  ante;  Kilgore  v.  Jordan,  17  Tex.  341; 
Hughes  v.  Gallans,  10  Phila.  618;  Hall  v.  Butterfleld,  59  N.  H.  354; 
Harsein  v.  Cohen  (Tex.  1894),  25  S.  W.  977;  Ferguson  v.  Bobo,  54 
Miss.  121. 

50  Eckstein  v.  Frank,  1  Daly,  334;  Burley  v.  Russell,  10  N.  H. 
]85,  34  Am.  Dec.  146;  Badger  v.  Phinney,  15  Mass.  359,  8  Am.  Dec. 
105;  Nolan  v.  Jones,  53  Iowa,  387,  5  N.  W.  572;  Kilgore  v.  Jor- 
dan, 17  Tex.  341. 

51  Fitts  v.  Hall,  9  N.  H.  441;  Yeager  v.  Knight,  60  Miss.  730; 
Schmitheimer  v.  Eiseman,  7  Bush  (Ky.),  298;  Eckstein  v.  Frank,  1 
Daly,  334;  Burley  v.  Russell,  10  N.  H.  185,  34  Am.  Dec.  146;  Schune- 
mann v.  Paradise,  46  How.  Pr.  426;  Kilgore  v.  Jordan,  17  Tex.  341; 
Rice  v.  Boyer,  108  Ind.  472,  58  Am.  Rep.  53,  9  N.  E.  420;  Hughes 
v.  Gallans,  10  Phila.  618;  Carpenter  v.  Carpenter,  45  Ind.  142;  Hall 
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§  28.  Infant  Estopped  from  Denying  Liability— The 
doctrine  of  estoppel  is  applied  with  equal  force  to 
infants  as  it  is  to  adults.  When  an  infant  who  has 
arrived  at  years  of  discretion,  by  direct  participation 
or  by  silence,  has  entrapped  another,  he  will  be  es- 
topped from  asserting  title  to  property  purchased  by 
another  by  reason  of  his  fraud.32  The  contrary  is 
held  by  some  authority  that  infants  are  not  bound 
by  estoppels  in  pais;  for  example,  that  any  repre- 
sentation of  an  infant  will  not  estop  him  to  deny  his 
age  and  disaffirm  the  contract,  such  a  rule  being  con- 
sidered necessary  for  his  protection.53 

§  29.  Infant's  Liability  for  Money  Stolen  or  Em- 
bezzled.— An  adult  is  liable  on  assumpsit  upon  the 
implied  contract  for  money  stolen,  or  for  the  proceeds 
of  stolen  property  when  converted  into  money.64 
And  it  seems  rather  an  anomaly  to  apply  this  rule 
equally  to  a  minor  as  to  an  adult,  as  some  courts  have 
done,  upon  the  theory  that  the  infant  being  liable 
for  his  torts,  it  is  immaterial  to  him  in  what  form 
of  action  the  recompense  is  sought.  This  rule  is, 
however,  supported  to  some  extent.55 

It  is  justified  upon  the  ground  that,  while  holding 
the  minor  liable  for  positive,  substantive  torts,  and 
not  for  violations  of  contracts  merely,  by  construc- 
tion, the  party  claiming  redress  may  be  allowed,  by 

v.  Butterfield,  59  N.  H.  354,  47  Am.  Bep.  209;  Harsem  v.  CoEen 
(Tex.  1894),  25  S.  W.  977;  Conrad  v.  Lane,  26  Minn.  389,  37  Am. 
Rep.  412,  4  N.  W.  695;  Merriam  v.  Cunningham,  11  Cush.  40; 
Conroe  v.  Birdsall,  1  Johns.  Cas.  127,  1  Am.  Dec.  105. 

52  Ferguson  v.  Bobo,  54  Miss.  121;  Barham  v.  Turbeville,  1  Swan 
(Tenn.),  437,  57  Am.  Dee.  782. 

53  Sims  v.  Everhardt,  102  U.  S.  300;  Tucker  v.  Moreland,  10  Pet. 
58. 

54  Howe  v.  Clancy,  53  Me.  130;  Boston  etc.  R.  R.  Co.  v.  Dana, 
1  Gray,  83;  Shaw  v.  Coffin,  58  Me.  254,  4  Am.  Rep.  290. 

55  Shaw  v.  Coffin,  58  Me.  254,  4  Am.  Rep.  290;  Walker  v.  Davis, 
1  Gray,  506;  Brislow  v.  Eastman,  1  Esp.  172. 


61        LIABILITY  OP  PERSONS  AFFECTED  BY  STATUS.     §  30 

the  general  rules  of  pleading,  to  declare  in  tort  or 
contract  at  his  election.5** 

This  does  violence  to  the  rule  that  you  cannot  en- 
force a  contract  against  an  infant.  The  proper  rem- 
edy for  tort  by  embezzlement  would  be  by  an  action 
on  the  case.57 

§  30.  Infant's  Liability  for  Tort  Committed  Under 
Command  or  Duress. — The  same  general  principles  of 
liability  of  persons  sustaining  the  relations  of  master 
and  servant,  or  principal  and  agent,  apply  to  the 
relation  existing  between  parent  and  his  infant 
child,  when  the  latter  is  acting  under  the  direct  com- 
mand or  under  compulsion  or  duress  of  the  parent. 
Either  or  both  may  be  held  in  such  case,  the  infant's 
responsibility  being  based  upon  the  rule  that  the  per- 
son sustaining  the  injury  is  not  bound  to  inquire 
whether  another  has  caused  the  injury  whom  he  may 
also  hold  responsible.  A  minor  can  act  as  a  ser- 
vant or  agent  the  same  as  an  adult,  and  the  courts 
have  found  no  valid  reason  why  he  should  not  be 
held  liable  for  his  torts  so  committed  the  same  as 
when  committed  independently  of  any  relation,  and 
it  is  the  universal  rule  that  an  infant  is  liable  for 
tort  though  committed  by  the  express  command  of 
his  parent.58  A  parent  cannot  be  equally  held,  of 
course,  under  the  general  rule  above  stated,  where 
the  tort  was  committed  by  his  infant  child  without 
his  knowledge  or  consent,  and  not  in  his  employ;50 

56  Tbwne  v.  Wiley,  23  Vt.  359,  56  Am.  Dec.  85;  Elwell  v.  Martin, 
32  Vt.  217;  Shaw  v.  Coflin,  58  Me.  254,  4  Am.  Rep.  290.  See  Word 
v.  Vance,  1  Nott  &  McO.  197,  9  Am.  Dec.  683. 

57  Peigne  v.  Sutclife,  4  McCord  (S.  C),  387,  17  Am.  Dec.  756. 

58  Scott  v.  Watson,  46  Me.  362,  74  Am.  Dec.  457;  Humphrey  v. 
Douglass,  10  Vt.  71,  33  Am.  Dec.  177;  O'Leary  v.  Brooks  Elevator 
Co.,  7  N.  Dak.  554;  Smith  v.  Kron,  96  N.  C.  392,  2  S.  E.  533. 

59  Wilson  v.  Garrard,  59  111.  51. 
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nor  can  he  be  held  for  the  willful  act  of  his  minor 
child.110 

§  31.    Infant's  Liability  for  Torts  of  Agents.— it  has 

been  held  that  an  infant  is  liable  for  torts  committed 
by  his  agent  in  the  necessary  prosecution  of  the  busi- 
ness of  the  agency,  under  the  maxim  that  he  who 
acts  for  another  does  it  himself.6*  But,  upon  prin- 
ciple, the  correct  view  of  the  responsibility  of  the 
infant  in  such  case,  as  has  been  very  clearly  expressed 
by  good  authority,  is  that  the  relation  of  principal 
and  agent  is  contractual,  the  liability  of  the  princi- 
pal resting  upon  express  or  implied  authority.  This 
rule,  then,  cannot  be  applied  to  an  infant  who  cannot 
be  bound  by  contract  in  this  way,  so  that  he  could 
be  held  for  the  torts  of  his  agent.63  Being  incapable 
of  appointing  an  agent  or  servant,  he  cannot  delegate 
powers  to  another,  nor  can  he  guarantee  or  insure 
the  fidelity,  care  or  skill  of  another. 

§  32.  Contracts  of  Infant  in  Settlement  of  Torts. — 
Although  an  infant  is  held  responsible  for  his  torts, 
it  cannot  be  held  that  he  has  any  more  capacity  to 
contract  in  settlement  of  his  torts  than  in  making 
other  contracts.  The  same  rule  of  exemption  from 
responsibility  for  contracts  generally  applies  to  con- 
tracts made  by  way  of  settlement  for  his  torts.63 

§  33.  Liability  of  Lunatics— General  Principles  Gov- 
erning.— The  same  rule  of  liability  of  infants  is  ap- 
plied to  lunatics  for  torts  of  nonfeasance  and  of  mis- 
feasance, for  acts  of  trespass  and  of  negligence;  upon 

60  Tifft  v.  Tifft,  4  Denio,  175;  Paul  v.  Hummel,  43  Mo.  119,  97 
Am.  Dec.  381. 

6i  Smith  t.  Kron,  96  N.  C.  392,  2  S.  E.  533;  Sikes  v.  Johnson, 
16  Mass.  389. 

62  Robbins  v.  Mount,  4  Rob.  (N.  Y.)   553,  33  How.  Pr.  24. 

63  Hanks  v.  Deal,  3  McCord,  257;  Shaw  v.  Coffin,  58  Me.  254,  4 
Am.  Rep.  290.    Contra,  Ray  v.  Tubbs,  50  Vt.  688,  28  Am.  Rep.  519. 
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this  proposition  there  is  no  difference  of  judicial 
opinion.  But  upon  the  question  of  the  liability  of 
lunatics  for  those  torts  which  involve  intent  or  malice 
there  is  not  entire  uniformity.  The  foundation  prin- 
ciples of  this  rule  of  liability  are  well  stated  in  a  re- 
cent learned  opinion:  "The  general  rule  is  that  an 
insane  person  is  just  as  responsible  for  his  torts  as 
a  sane  person,  and  the  rule  applies  to  all  torts,  ex- 
cept, perhaps,  those  in  which  malice,  and  therefore 
intention,  actual  or  imputed,  is  a  necessary  ingredi- 
ent, like  libel,  slander,  or  malicious  prosecution.  In 
all  other  torts  intention  is  not  an  ingredient,  and  the 
actor  is  responsible,  although  he  acted  with  a  good 
and  even  laudable  purpose,  without  any  malice.  The 
law  looks  to  the  person  damaged  by  another,  and 
seeks  to  make  him  whole,  without  reference  to  the 
purpose  or  the  condition,  mental  or  physical,  of  the 
person  causing  the  damage.  The  liability  of  a  luna- 
tic for  his  torts,  in  the  opinions  of  judges,  has  been 
placed  upon  several  grounds.  The  rule  has  been  in- 
voked that,  where  one  of  two  innocent  persons  must 
bear  a  loss,  he  must  bear  it  whose  act  caused  it.  It 
is  said  that  public  policy  requires  the  enforcement 
of  the  liability  that  the  relatives  of  a  lunatic  may 
be  under  inducement  to  restrain  him,  and  that  tort- 
feasors may  not  simulate  or  pretend  insanity  to  de- 
fend their  wrongful  acts,  causing  damage  to  others. 
The  lunatic  must  bear  the  loss  occasioned  by  his  torts, 
as  he  bears  his  other  misfortunes,  and  the  burden  of 
such  loss  may  not  be  put  upon  others."64  The  lia- 
bility of  lunatics  for  their  torts  tends*  to  secure   a 

64  Williams  v.  Hays,  143  N.  Y.  442,  42  Am.  St.  Rep.  745,  38  N.  E. 
449,  Earl,  J.  Same  reasons  are  set  forth  in  Mclntyre  v.  Sholty, 
121  111.  660,  2  Am.  St.  Rep.  140,  13  N.  E.  239,  viz:  "There  is,  to  be 
sure,  an  appearance  of  hardship  in  compelling  one  to  respond  for 
that  which  he  is  unable  to  avoid  for  want  of  the  control  of  reason. 
But  the  question  of  liability  in  these  cases  is  one  of  public  policy." 
"It  is  a  common  principle  that  a  lunatic  is  liable  for  any  tort  which 
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more  efficient  custody  and  guardianship  of  their  per- 
sons.65 The  reason  for  the  rule  that  an  insane  per- 
son is  liable  for  his  torts  is  that  where  a  loss  must 
be  borne  by  one  of  two  innocent  persons,  it  shall  be 
borne  by  him  who  occasioned  it.66  The  foregoing 
grounds  of  liability  may  be  applied  to  torts  involving 
intent  as  well  as  to  those  not  depending  upon  the 
mind  or  capacity  of  the  wrongdoer,  but  whether  justly 
so  is  where  the  difference  of  judicial  opinion  arises, 
some  applying  the  same  irrespective  of  intent,  while 
others  do  not  carry  the  rule  to  that  extent. 

§  34.  Same  Continued— Wrongs  not  of  Intent.— The 
justice  in  applying  the  rule  of  liability  of  lunatics 
for  torts  to  that  class  of  torts  where  intention  or 
malice  are  not  involved  cannot  be  questioned.  For 
injuries  to  rights  of  property,  corporeal  or  incorpo- 
real, the  law  does  not  regard  the  intent  of  the  wrong- 
doer as  the  loss  and  damage  of  the  person  injured, 
consequently  lunatics  are  responsible  for  all  such 
torts.67     For  example,   a  lunatic  is  responsible  for 

he  may  commit,  though  he  is  not  punishable  criminally.  When  one 
receives  an  injury  from  the  act  of  another,  this  is  a  trespass, 
though  done  by  mistake,  or  without  design.  Consequently,  no  rea- 
son can  be  assigned  why  a  lunatic  should  not  be  held  liable." 
Opinion  per  Bennett,  J.,  in  Morse  v.  Crawford,  17  Vt.  499,  44  Am. 
Dec.  349;  also  Ewell's  Leading  Cases,  635. 

"Nor  is  it  material,  in  a  civil  action  for  the  recovery  of  dam- 
ages, whether  the  injury  was  willful  or  not.  It  is  no  ground  of 
defense  that  the  mind  or  will  did  not  concur  in  tEe  act  by  which  an 
injury  was  occasioned":  Tally  v.  Ayres,  3  Sneed  (Tenn.),  677,  680. 

65  Id. 

66  Beals  v.  See,  10  Pa.  St.  56,  49  Am.  Dec.  573;  Karow  v.  New 
York  Continental  Ins.  Co.,  57  Wis.  46,  46  Am.  Rep.  17,  15  N.  W.  27; 
Holdom  v.  A.  O.  U.  W.,  159  111.  619,  50  Am.  St  Rep.  183,  43  N.  E. 
772. 

67  Avery  v.  Wilson,  20  Fed.  856;  Bullock  v.  Babcock,  3  Wend.  391. 
A  most  learned  exposition  of  the  law  with  reference  to  the  liabil- 
ity of  lunatics'  is  found  in  the  opinion  by  Judge  Dick  of  the  circuit 
court  of  the  western  district  of  North  Carolina,  in  Avery  v.  Wil- 
son, 20  Fed.  856:  "A  lunatic  is  often  civilly  liable  for  his  torts.    The 
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injuries  to  property  of  another  while  in  his  posses- 
sion.68 He  is  liable  for  an  injury  caused  by  the  de- 
current  of  authority  seems  to  establish  the  doctrine  that  a  lunatic 
is  not  liable  for  injuries  to  the  sensibilities  and  reputation  of  a 
person,  as  in  such  cases  malice  is  an  essential  ingredient  to  the 
tort;  as  libel,  slander,  malicious  prosecution,  and  malicious  arrest 
under  regular  process.  A  person  non  compos  mentis  is  regarded 
by  the  law  as  incapable  of  a  wicked  intention  to  do  such  injuries. 
There  are  other  cases  of  injuries  to  the  person  by  a  lunatic  about 
which  there  is  some  conflict  of  decision,  as  assaults,  batteries,  false 
imprisonment,  etc.,  in  which  a  wrongful  intent  or  culpable  negli- 
gence are  ingredients.  In  batteries  there  must  Be  an  intent,  express 
or  implied,  to  do  the  injury;  and  legal  malice  is  always  presumed 
when  a  wrongful  act  is  done  intentionally,  without  just  cause  or 
excuse.  Express  malice  is  some  manifestation  of  ill-will  to  a  per- 
son, or  an  evil  design  or  corrupt  motive  in  doing  an  act  which  is 
injurious  to  another 

"Torts  to  the  person  are  embraced  in  the  legal  maxim,  'Actio  per- 
sonalis moritur  cum  persona.'  They  are  torts  committed  by  force, 
and  are  usually  prompted  by  sudden  passion,  or  vindictive  feel- 
ings, and  in  many  cases  large  punitive  damages  are  properly  as- 
sessed by  a  jury  against  the  tort-feasors.  'As  the  wrongful  intent 
and  motive  of  the  wrongdoer  are  the  usual  and  substantive  griev- 
ance complained  of,  and  punitive  damages  are  generally  assessed,  I 
am  of  opinion  that  actions  for  such  torts  should  not  be  sustained 
against  lunatics,  as  they  are  incapable,  for  want  of  reason,  of  such 
intent  and  motive,  unless  substantial  damages,  capable  of  ready 
estimation,  have  been  suffered.  In  no  case  can  vindictive  damages 
be  assessed  against  a  person  non  compos  mentis.  This  liberality 
of  the  law  to  this  unfortunate  class  of  persons  can  work  no  serious 
injury  to  society,  as  they  can  be  legally  confined  when  considered 
dangerous;  and  the  disposition,  power,  and  right  of  self-defense  will 
generally  be  sufficient  to  insure  the  personal  safety  and  security 
of  the  citizen  against  the  unreasoning  and  motiveless  action  of  an 
imbecile. 

"Injuries  to  property,  corporeal  and  incorporeal,  constitute  a 
third  class  of  torts,  in  which  it  is  generally  conceded  that  lunatics 
are  responsible  for  compensatory  damages  to  the  extent  of  the 
actual  injury  sustained.  ....  In  civil  actions  for  violations  and  en- 
croachment upon  established  rights  of  property,  the  law  does  not 
so  much  regard  the  intent  of  the  wrongdoer  as  the  loss  and 
damage  of  the  person  injured."  J 
jThe  above  opinion  is  largely  obiter:  Avery  v.  Wilson,  20  Fed.  856. 
^68  Morse  v.  Crawford,  17  Vt.  499,  44  Am.  Dec.  349;  Lancaster 
etc.  Bank  v.  Moore,  78  Pa.  St  407,  21  Am.  Rep.  24. 
Torts,  Vol.  1—5 
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fective  condition  of  a  place,  not  in  the  exclusive  oc- 
cupancy and  control  of  a  tenant,  upon  real  estate 
of  which  he  is  the  owner,  and  of  which  his  guardian 
has  the  care  and  management.69  So  is  he  liable  for 
setting  fire  to  a  building,70  or  for  the  wrongful  con- 
version of  property.71 

§  35.  Same  Continued— Wrongs  of  Intent.— Upon 
the  question  of  the  liability  of  a  lunatic  where  intent, 
malice  or  degree  of  care  and  skill  are  essential  ele- 
ments of  torts,  judicial  opinion  is  not  in  perfect  ac- 
cord. Some  courts  hold  a  lunatic  responsible  for 
such  torts  on  the  grounds  already  stated,  that  where 
loss  must  fall  upon  one  of  two  persons  equally  inno- 
cent, it  must  be  borne  by  the  one  who  caused  it. 
Upon  this  theory  it  has  been  held  that  a  lunatic  "is 
liable  in  a  civil  action  for  any  tort  he  may  commit"; 
as  trespass  in  killing  a  person  under  circumstances 
that  would  have  constituted  a  felony  had  the  per- 
son who  did  the  killing  been  sane  at  the  time.73  And 
so  has  it  been  held  that  a  lunatic  is  liable  for  actual 
damage  done  by  his  slanders  and  libels,  the  same 
as  his  other  torts,  the  courts  sustaining  this  view  al- 
lowing insanity  to  be  shown  by  way  of  mitigation,73 
because  not  having  the  element  of  intention  or  mal- 
ice, he  can  only  be  held  for  compensatory,  and  not 

69  Morain  v.  Devlin,  132  Mass,  87,  42  Am.  Rep.  423. 

70  Insurance  Co.  v.  Showalter,  3  Pa.  Super.  Ct  452;  Cross  v. 
Kent,  32  Md.  581. 

71  White  v.  Farley,  81  Ala.  563,  8  South.  215. 

72  Mclntyre  v.  Sholty,  121  111.  660,  2  Am.  St.  Rep.  140,  13  N.  E. 
239;  Holdom  v.  A.  O.  U.  W.,  159  111.  619,  50  Am.  St.  Rep.  183, 
43  N.  E.  772;  Jewell  v.  Colby,  66  N.  H.  399,  24  Atl.  902. 

'73  Williams  v.  Hays,  143  N.  Y.  442,  42  Am.  St.  Rep.  743,  38  N.  E. 
449;  Ullrich  v.  New  York  Press  Co.,  50  N.  Y.  Supp.  788,  23  Misc. 
Rep.  169;  McDougald  v.  Coward,  95  N.  C.  368;  Dickinson  v.  Barber, 
9  Mass.  225,  6  Am.  Dec.  58;  Yeates  v.  Reed,  4  Blackf.  463,  32  Am. 
Dec.  43;  Horner  v.  Marshall,  5  Munf.  (Va.)  466.  Compare  Bryant 
v.  Jackson,  6  Humph.  199;  Gates  v.  Meredith,  7  Ind.  440. 
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for  vindicatory,  damages.74  In  two  states  liability 
for  slander  is  denied.75  Weaver  v.  Ward  (1678),  Hob. 
134,  seems  to  have  been  the  earliest  case  upon  the 
question  of  a  lunatic's  liability.  It  was  said  in  that 
case,  by  way  of  obiter,  that  insanity  was  no  excuse 
for  trespass  by  shooting,  so  far  as  concerns  the  allow- 
ance of  compensatory  damages.  If  greater  damages 
are  sought  on  the  ground  of  intent  or  malice,  some 
states  hold  insanity  to  be  an  excuse.76  It  has  been 
considered  that  an  insane  person  may  commit  a 
fraud.77  The  rule  is  very  well  stated  in  a  recent  case 
that  an  insane  person  is  liable  for  his  torts  the  same 
as  a  sane  person,  "except,  perhaps,  those  in  which 
malice,  and  therefore  intention,  actual  or  imputed, 
is   a  necessary  ingredient."78 

§  36.  Same  Continued— Liability  for  Negligence.— 
Insane  persons  are  held  to  the  same  degree  of  care 
as  sane  persons.  In  respect  to  this  liability  there  is 
no  distinction  between  torts  of  nonfeasance  and  of 
misfeasance.79  The  doctrine  which  holds  an  insane 
person  responsible  for  what  in  a  sane  person  would 
be  called  willful  or  negligent  conduct  does  not  ap- 
ply to  personal  conduct,  in  case  incapacity  results 
solely    from    exhaustion.     This    rule    was    adopted 

74  Holdom  v.  A.  O.  of  U.  W.,  159  111.  619,  50  Am.  St.  Rep.  183, 
43  N.  E.  772;  Jewell  v.  Colby,  66  N.  H.  399,  24  Atl.  902. 

75  Bryant  v.  Jackson,  6  Humph.  199;  Gates  v.  Meredith,  7  Ind. 
440. 

76  Jewell  v.  Colby,  66  N.  H.  399,  24  Atl.  902;  Krom  v.  Schoon- 
maker,  3  Barb.  647. 

77  Spaulding  v.  Harvey,  129  Ind.  106,  28  Am.  St.  Rep.  176,  28 
N.  E.  323. 

78  Williams  v.  Hays,  143  N.  Y.  442,  42  Am.  St.  Rep.  743,  38  N. 
E.  449. 

79  Williams  v.  Hays,  143  N.  Y.  442,  42  Am.  St.  Rep.  743,  and  note, 
38  N.  E.  449;  Morse  v.  Crawford,  17  Vt.  499,  44  Am.  Dee.  349. 
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where  a  master  of  a  vessel  becomes  insane,  by  reason 
of  his  long  continuance  on  duty  during  a  storm.80 

§  37.  Liability  of  Married  Women  for  Torts— Intro- 
ductory.— In  discussing  the  liability  of  a  married 
woman  for  her  torts,  there  are  two  things  to  be  kept 
in  mind,  viz.,  the  law  as  to  her  responsibility  under 
the  common  law,  and  her  husband's  liability  for  her 
torts,  and  to  what  extent  this  matter  has  been 
changed  by  statute.  As  is  well  known,  the  legal 
status  of  married  women  has  been  materially  modi- 
fied by  statute  in  perhaps  all  the  states.  There  is, 
unfortunately,  not  perfect  uniformity  in  the  language 
of  the  statutes  in  the  various  states,  the  law  with 
respect  to  this  matter  being  almost  of  local  concern. 
In  many  of  the  statutes  it  is  the  unanimous  opinion 
that  the  legislation  changes  the  general  common-law 
doctrine  as  to  her  liability  for  torts,  while  in  other 
states  the  legislation  has  not  had  this  effect.  It  is 
beyond  the  compass  of  this  work  to  go  into 
detail  with  respect  to  the  local  features  of  such  legis- 
lation in  each  state,  but  we  will  endeavor  briefly  to 
set  forth  some  general  features. 

§  38.  Same  Continued — The  Common  Law.— In  set- 
ting forth  the  common-law  liability  of  married 
women  for  their  torts,  it  must  be  stated  with  refer- 
ence to  the  manner  or  circumstances  under  which 
the  same  are  committed.  For  all  torts  committed  by 
the  wife  during  coverture,  in  the  presence  of  the  hus- 
band or  by  his  direction,  command  or  procurement, 
the  latter  alone  is  liable.81     The  reason  for  this  rule 

so  Williams  v.  Hays,  157  N.  Y.  541,  68  Am.  St.  Rep.  797,  52  N.  E. 
5S9. 

81  2  Kent's  Commentaries,  143-149;  Schouler's  Domestic  Rela- 
tions, 56,  75;  Handy  v.  Foley,  121  Mass.  259,  23  Am.  Rep.  270;  Ball 
v.  Bennett,  21  Ind.  427,  83  Am.  Dec.  356;  Brazil  v.  Moran,  8  Minn. 
236,  83  Am.  Dec.  772;  Flesh  v.  Lindsay,  115  Mo.  1,  37  Am.  St.  Rep. 
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is  found  in  the  common-law  doctrine  of  the  legal 
status  of  a  married  woman.  The  liability  thus  im- 
posed upon  the  husband  was  because  he  had  control 
over  the  person  of  his  wife,  was  entitled  to  her  ser- 
vices and  her  earnings,  to  her  goods  and  chattels; 
he  could  collect  the  rents  and  profits  of  her  real  es- 
tate, and  had  entire  control  over  her  property.  This 
makes  plain  the  reason  why  he  should  be  held  to 
answer  for  all  torts  committed  in  connection  with 
her  property,  or  for  all  torts  other  than  her  personal 
torts.  The  only  torts  for  which  a  married  woman 
could  be  sued  at  common  law  were  those  termed  "per- 
sonal torts,"  those  not  connected  with  contract,  and 
in  such  cases  it  was  necessary  to  join  the  husband. 
To  hold  her  liable  for  such  torts  it  was  essential  that 
they  be  committed  out  of  the  presence  of  the  husband, 
and  without  his  order  or  consent.83  "In  his  pres- 
ence" does  not  mean  literally  in  his  sight,  but  only 
so  that  it  can  be  said  that  the  wife  is  near  enough 
to  be  under  his  control  and  influence.83 

Another  class  of  torts  demands  special  mention, 
viz.,  those  arising  out  of  contract  or  in  some  way  con- 
nected therewith.  It  is  said  with  respect  to  these 
torts  that  "the  general  principle  that,  for  torts  or 
frauds  of  the  wife,  an  action  may  be  sustained 
against  her  and  her  husband,  applies  only  to  torts 

374,  21  S.  W.  907;  Wheeler  etc.  Mfg.  Co.  v.  Hell,  115  Pa.  St.  487, 
2  Am.  St.  Rep.  575,  8  Atl.  616;  Cassin  v.  Delany,  38  N.  Y.  178; 
McKeon  v.  Johnson,  1  McCord,  578,  10  Am.  Dec.  698;  Bryan  v. 
Doolittle,  38  Oa.  255;  Marshall  v.  Oakes,  51  Me.  308;  Carleton  v. 
Haywood,  49  N.  H.  314. 

82  Flesh  v.  Lindsay,  115  Mo.  1,  37  Am.  St.  Rep.  374,  21  S.  W.  907; 
2  Kent's  Commentaries,  149;  Sehouler  on  Domestic  Relations,  103; 
McKeon  v.  Johnson,  1  McCord,  578,  10  Am.  Dec.  698;  Enders  v. 
Beck,  18  Iowa,  86;  Woodward  v.  Barnes,  46  Vt.  332,  14  Am.  Rep. 
626. 

83  Commonwealth  v.  Munsey,  112  Mass.  287;  Commonwealth  v. 
Burk,  11  Gray,  437. 
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simpliciter,  or  cases  of  pure,  simple  tort,  and  not 
where  the  substantive  basis  of  the  tort  is  the  con- 
tract of  the  wife."84  The  rule  that  makes  a  husband 
who  is  present  when  his  wife  commits  a,  tort  liable  is 
based  upon  the  theory  that  his  presence  furnishes 
evidence  and  raises  a  presumption  that  it  was  com- 
mitted by  his  direction,  but  this  is  not  conclusive,  and 
may  be  rebutted,  and  either  of  the  two  may  be  shown 
to  the  doer  of  the  wrong.85  Sir  Frederick  Pollock, 
speaking  of  the  wife's  liability  for  torts,  in  cases 
other  than  torts  arising  out  of  contracts,  says:  "In 
other  cases  of  wrong  she  was  not  under  any  disabil- 
ity, nor  had  she  any  immunity;  but  she  had  to  sue 
and  be  sued  jointly  with  her  husband,  inasmuch  as 
her  property  was  the  husband's;  and  the  husband 
got  the  benefit  of  a  favorable  judgment  and  was 
liable  to  the  consequences  of  an  adverse  one."86 
In  a  word,  the  common  law  made  the  husband  an- 
swerable for  all  the  wife's  torts  and  trespasses  during 
coverture;  but  the  action  must  have  been  against 
them  both  jointly.87  When  we  say  that  at  common 
law  a  husband  was  liable  for  all  the  wife's  torts,  we 
are  not  in  reality  stating  the  rule  accurately.  She 
may  "be  the  only  one  responsible,  but  because  she  had 
no  legal  existence  her  husband  had  to  be  sued  with 
her;  but  when  the  tort  is  committed  by  her  by  his 
direction  or  under  his  influence,  he  alone  is  responsi- 
ble, and  she  should  not  be  sued.  By  the  English  Mar- 
ried Women's  Act  of  1882  the  common  law  has  been 

84  Liverpool  Adelphi  Loan  Assn.  v.  Fairhurst,  9  Ex.  420;  Keen 
v.  Hartman,  48  Pa.  St.  497,  88  Am.  Dec.  472;  Woodward  v.  Barnes, 
46  Vt.  332,  14  Am.  Rep.  626;  Wirt  v.  Dinan,  44  Mo.  App.  583. 

85  Cassin  v.  Delany,  38  N.  Y.  178;  Wheeler  &  W.  Mfg.  Co.  v.  Heil, 
115  Pa.  St  487,  2  Am.  St.  Rep.  575,  8  Atl.  616.  The  jury  may  infer 
from  an  assault  committed  in  his  presence  that  it  was  by  his  con- 
sent: Phillips  v.  Phillips,  46  Ky.  (7  B.  Mon.)  268. 

86  Webb's  Pollock  on  Torts,  64. 

87  Addison's  Law  of  Torts,  7th  ed.,  122. 
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changed  so  that  a  married  woman  may  now  in  Eng- 
land be  sued  in  tort  the  same  as  if  she  were  a  feme 
sole,  without  joining  her  husband  in  the  action, 
though  it  has  been  held  that  this  did  not  relieve  him 
from  his  liability  to  be  sued  in  respect  to  his  wife's 
torts  committed  after  marriage.88 

§  39.  Same  Continued— Liability  Under  Modern  Stat- 
utes.— The  various  so-called  modern  statutes  have 
wrought  great  changes  in  the  legal  attitude  and 
rights  of  a  married  woman.  In  general  terms  they 
have  removed  the  common-law  disabilities,  by  allow- 
ing her  to  deal  with,  hold  and  enjoy  property,  and  in 
all  respects  place  her  in  the  same  position  with  ref- 
erence to  contracts,  property  and  liability,  as  other 
persons.  Some  of  the  statutes  making  these  changes 
have  not  specifically  named  torts,  but,  as  generally 
construed  by  the  courts,  the  language  has  been  held 
broad  enough  to  change  the  common-law  doctrine. 
The  courts  arriving  at  this  conclusion  have  taken 
somewhat  advanced,  liberal,  and,  in  our  opinion,  com- 
mon-sense views,  basing  their  decisions  upon  the 
principle  that  as  the  status  of  the  married  woman 
has  been  so  completely  changed,  the  reason  of  the 
common-law  liability  has  thus  been  taken  away,  and 
it  would  seem,  then,  upon  principle,  that  the  rule 
itself  ought  to  cease.  "The  reasons  assigned  for 
the  liability  of  the  husband  for  the  torts  of  his  wife, 
no  longer  hold  good,  and  therefore,  in  our  opinion, 
under  the  changes  made  by  the  statute,  the  liability 
no  longer  exists.  It  is  a  part  of  the  common  law 
that  where  the  reason  of  the  rule  fails,  the  rule  fails 
with  it."  So  have  the  courts  in  some  states,  thus 
liberally  construing  general  statutes,  even  though 
not  in  terms  mentioning  torts,  held  that  the  husband 
is  not  liable  for  the  torts  with  which  he  has  no  con- 

88  Id.;  Seroka  v.  Kaltenburg,  17  Q.  B.  Div.  177. 
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nection.89  But  the  tendency  of  judicial  opinion  is, 
and  by  far  the  greater  number  of  decisions  have  been, 
not  to  extend  by  construction  the  statutes  beyond 
their  strict  terms.  By  this  is  meant  to  state  that  in 
construing  the  effect  of  the  so-called  separate  prop- 
erty acts,  conferring  power  upon  a  married  woman 
to  contract,  sue  and  be  sued,  etc.,  as  a  feme  sole,  where 
her  liability  for  torts  is  not  specifically  mentioned, 
many  courts  have  held  that  the  common-law  liability 
remains  as  it  was.90  These  statutes,  being  in  dero- 
gation of  the  common  law,  require  a  strict  construc- 
tion, though  it  has  been  held  that,  being  remedial, 
they  should  be  liberally  construed.91  Decisions  may 
be  found  holding  that  under  statutes  conferring 
power  upon  the  wife  to  sue  and  be  sued  in  all  mat- 
ters relative  to  her  separate  property,  that  this  per- 
mits suit  to  be  brought  against  her  with  respect  to 
torts  arising  from  the  management  of  her  separate 
property,  her  husband  not  being  liable  in  such  cases. 
Such  a  rule  is  founded  on  reason.92  In  those  states 
whose  statutes  clearly  impose  a  liability  upon  a 
married  woman  for  her  torts,  or  in  which  the  courts 

89  Martin  v.  Roleson,  65  111.  129,  16  Am.  Rep.  578;  Norris  v.  Cor- 
kill,  32  Kan.  409,  49  Am.  Rep.  489,  4  Pac.  862;  Culmer  v.  Wilson,  13 
Utah,  129,  57  Am.  St.  Rep.  713,  44  Pac.  833;  Flesh  v.  Lindsay,  115 
Mo.  1,  37  Am.  St.  Rep.  374,  Si  S.  W.  907. 

90  Indiana:  Ohoen  v.  Porter,  66  Ind.  194;  Ball  v.  Bennett,  21  Ind. 
427,  83  Am.  Dec.  356.  Iowa:  McElfresh  v.  Kirkendall,  36  Iowa, 
224;  Luse  v.  Oakes,  36  Iowa,  562.  New  York:  Fitzgerald  v.  Quann, 
33  Hun,  652,  109  N.  T.  441,  17  N.  E.  354;  Mangam  v.  Peck,  111  N. 
Y.  401,  18  N.  E.  617;  Rowing  v.  Manley,  57  Barb.  479.  See  Quilty 
v.  Battie,  135  N.  Y.  201,  205,  32  N.  E.  47;  Baum  v.  Mullen,  47  N.  Y. 
577.  Ohio:  Fowler  v.  Chichester,  26  Ohio  St.  9;  Holtz  v.  Dick,  42 
Ohio  St.  23,  51  Am.  Rep.  791.  Minnesota:  Morgan  v.  Kennedy,  62 
Minn.  348,  54  Am.  St.  Rep.  647,  64  N.  W.  912.  Maine:  Ferguson  v. 
Brooks,  67  Me.  251.  Pennsylvania :  Quick  v.  Miller,  103  Pa.  St.  67. 
Texas:  Zeliff  v.  Jennings,  61  Tex.  458. 

»i  Quilty  v.  Battie,  135  N.  Y.  201,  32  N.  E.  47. 
92  Baum  -v.  Mullen,  47  N.  Y.  577;  Martin  v.  Robson,  65  111.  129, 16 
Am.  Rep.  578. 
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hold  that  the  statutes  by  implication  impose 
such  liability,  the  opinion  is  expressed  that  the 
common-law  rule  relative  to  the  liability  for  torts 
committed  by  the  wife  under  the  direction  of  the 
husband,  or  as  his  agent,  certainly  is  abrogated 
so  as  to  allow  her  to  be  held  as  a  joint  tort-feasor 
with  the  husband.93  "We  do  not  doubt  that  a  mar- 
ried woman  may  commit  a  tort,  even  in  the  presence 
of  her  husband,  for  which  an  action  may  be  main- 
tained against  her  individually  and  separately.  Per- 
sonal violence  or  any  other  active  wrong  showing 
that  it  was  prompted  by  her  personal  will,  passion, 
or  recklessness  would  fall  within  this  class."94  So 
where  the  wife  joins  in  an  unlawful  act  with  her  hus- 
band, without  being  coerced  by  him,  she  is  liable.95 
In  the  states,  Alabama,  Connecticut,  Illinois,  Indiana, 
Iowa,  Maine,  Massachusetts,  Minnesota,  Montana, 
New  York,  North  Dakota,  Ohio,  Pennsylvania,  Rhode 
Island,  Utah,  Vermont,  Washington,  statutes  have 
been  passed  which  in  terms  modify  the  common-law 
liability,  making  the  wife  responsible  for  her  indi- 
vidual wrongs.  The  position  of  these  states  is  shown 
in  detail  in  the  note.96 

93  Carter  v.  Jackson,  56  N.  H.  364;  Roadcap  v.  Sipe,  6  Gratt.  213. 

94  Strouse  v.  Liepf,  101  Ala.  433,  46  Am.  St.  Rep.  122,  14  South. 
667. 

9B  Crawford  v.  Doggett,  82  Tex.  139,  27  Am.  St.  Rep.  859,  17  S. 
W.  929. 

»6  LIABILITY  OF  HUSBAND  FOR  TORT  OF  WIFE: 

Alabama. — The  husband  is  not  liable  for  torts  of  wife  in  commis- 
sion of  which  he  does  not  participate:  Alabama  Civ.  Code,  sec.  2525. 

Alaska.— Married  woman  is  alone  liable  for  all  civil  injuries  com- 
mitted by  her,  except  that  her  husband  may  be  jointly  liable  where 
he  would  have  been  so  if  they  were  not  married:  Alaska  Ann.  Code, 
pt.  5,  sec.  67. 

Connecticut.— An  action  may  be  sustained  against  a  married 
woman  for  any  tort  committed  by  her,  and  her  husband  shall  not 
be  liable  on  any  such  cause  of  action:  Connecticut  Gen.  Stats.  1888, 
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sec.  984.    But  husband  alone  is  liable  if  the  wife  acts  under  his 
actual  coercion:  Blakeslee  v.  Tyler,  55  Conn.  399,  11  Atl.  855. 

Dakota.— "Neither  husband  or  wife,  as  such,  is  answerable  for 
the  acts  of  the  other":  Dakota  Comp.  Laws  1887,  sec.  2594. 

Delaware  has  a  separate  property  act,  but  nothing  specially  as 
to  her  torts:  Rev.  Code  (1893),  600. 

Florida: 

Relations-Husband  and  Wife.— 'By  statute  wife  is  made  liable  for 
her  own  torts,  but  it  is  held  that  this  does  not  relieve  the  husband 
from  his  common-law  liability:  Prentiss  v.  Paisley,  25  Fla.  927,  7 
South.  56. 

Georgia. — Every  person  shall  be  liable  for  torts  committed  by  his 
wife:  Georgia  Code,  sec.  3817. 

Illinois. — For  all  civil  injuries  committed  by  a  married  woman, 
damages  may  be  recovered  from  her  alone,  and  her  husband  is  not 
responsible  therefor,  except  in  cases  where  he  would  be  jointly 
responsible  with  her,  if  the  marriage  did  not  exist:  Illinois  Stats.,  c. 
68,  sec.  4. 

Indiana.— "Husbands  shall  not  be  liable  for  the  contracts  or  torts 
of  their  wives":  Indiana  Stats.  (Rev.  1894),  sec.  6925;  McCabe  v. 
Berge,  89  Ind.  225. 

Iowa.— For  civil  injuries  married  women  are  alone  liable,  except 
in  cases  where  the  husband  would  be  jointly  liable  if  not  married: 
Iowa  Code  1897,  sec.  3156.  Common-law  presumption  as  to  acts 
of  the  wife  which  are  done  under  duress  or  compulsion  is  still 
recognized:  State  v.  Kelly,  74  Iowa,  589,  38  N.  W.  503. 

Kansas.— Under  statute  giving  married  woman  all  rights  and  lia- 
bilities of  a  feme  sole,  she  is  held  responsible  for  her  words  and  her 
acts:  Norris  v.  Corkill,  32  Kan.  409,  49  Am.  Rep.  489,  4  Pac.  862. 

Maine.— Since  1883  a  husband  is  not  liable  for  the  torts  of  his 
wife  in  which  he  takes  no  part:  Maine  Rev.  Stats.,  tit.  5,  c.  61,  sec.  4. 

Massachusetts. — Since  Statutes  of  1871,  chapter  312,  a  husband  can- 
not be  held  liable  for  a  tort  of  this  kind  committed  by  his  wife  un- 
less he  aided,  abetted,  advised,  or  otherwise  encouraged  the  act: 
Austin  v.  Cox,  118  Mass.  58;  McCarthy  v.  De  Bert,  120  Mass.  89. 
"Any  married  woman  may  sue  and  be  sued  in  action  of  tort  in 
the  same  manner  as  if  she  were  sole,  and  her  husband  shall  not  be 
liable  to  pay  the  judgment  against  her,  etc.":  Stats.  1871,  c.  312. 
Cited  in  Hill  v.  Duncan,  110  Mass.  238. 

Massachusetts'  Present  Statutes. — "A  married  woman  may  sue  and 
be  sued  in  the  same  manner  as  if  she  were  sole":  Gen.  Stats.  1882, 
c.  147,  sec.  7.  "A  husband  shall  not  be  liable  to  pay  any  judgment 
that  may  be  recovered  against  his  wife,  except  as  provided  in  sec- 


75        LIABILITY  OF  PERSONS  AFFECTED  BY  STATUS.     §  39 

tlon  11  (when  married  woman  engages  in  business  with  record- 
ing fact):  Gen.  Stats.  1882,  c.  147,  sec.  9. 

Michigan.— While  the  husband  may  be  made  a  party  in  a  suit  for 
torts  of  the  wife,  executions  issued  upon  judgments  against  them 
in  such  actions  shall  be  satisfied  from  the  property  and  effects  of 
the  wife  only,  and  not  from  those  of  the  husband:  Michigan  Stats. 

1882,  sec.  7714;  Ricci  v.  Mueller,  41  Mich.  214,  2  N.  W.  23.  The 
husband  is  not  a  necessary  party:  Weber  v.  Weber,  47  Mich.  571, 
11  N.  W.  389;  Burt  v.  McBain,  29  Mich.  262. 

Minnesota.— Husband  is  not  liable  for  torts  of  his  wife:  Laws  of 
Minnesota  1897,  p.  9,  c.  10,  sec.  6,  amending  Gen.  Stats.  1894,  sec. 
5536. 

Missouri  still  retains  the  common-law  rule:  Flesh  v.  Lindsay, 
115  Mo.  1,  37  Am.  St.  Rep.  374,  21  S.  W.  907;  Nichols  v.  Nichols, 
147  Mo.  387-407,  48  S.  W.  947. 

M ontana  —  Husband,  as  such,  is  not  liable  for  the  acts  of  his  wife: 
Montana  Code  1895;  Civ.  Code,  sec.  218. 

New  York.— A  husband  is  not  liable  in  damages  for  his  wife's 
wrongful  or  tortious  acts,  unless  they  were  done  by  actual  coercion 
or  instigation  of  the  husband:  New  York  Code  Civ.  Proc,  p.  2987. 

North  Carolina. — Every  husband  living  with  his  wife  is  jointly 
liable  with  her  for  all  her  torts,  by  statute:  North  Carolina  Code 

1883,  sec.  1833.  This  has  been  considered  to  imply  that  he  is  not 
liable  for  her  torts  if  he  is  not  living  with  her:  Roberts  v.  Lisenbee, 
86  N.  C.  136,  41  Am.  Rep.  450. 

North  Dakota.— Neither  husband  nor  wife,  as  such,  is  liable  for 
acts  of  the  other:  North  Dakota  Rev.  Code   1899,  sec.  2770. 

Ohio. — Neither  husband  nor  wife,  as  such,  is  liable  for  the  acts 
of  the  other:  Ohio  Rev.  Stats.  1902,  sec.  3115. 

Oregon. — All  civil  disabilities  removed:  Hill's  Laws,  1355,  sec. 
2998. 

Pennsylvania  statute  provides  that  wife  may  sue  and  be  sued  for 
her  torts  without  joining  her  husband:  Vocht  v.  Kuklence,  119  Pa. 
St.  365,  13  Atl.  199. 

Rhode  Island.— Husband  is  not  liable  for  torts  committed  by  his 
wife  before  or  after  marriage,  unless  he  participates  therein  or 
coerces  her  thereto:  R.  I.  Gen.  Laws,  c.  194,  sec.  14. 

Utah. — For  civil  injuries  committed  by  a  married  woman,  dam- 
ages can  be  recovered  from  her  alone,  and  her  husband  shall  not 
be  liable  except  where  he  would  be  jointly  liable  with  her  if  no 
marriage  existed:  Utah  Rev.  Stats.  1898,  sec.  1204.  She  alone  is 
liable:  Culmer  v.  Wilson,  13  Utah,  129,  57  Am.  St.  Rep.  713,  44  Pac. 
833. 
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Vermont— A  married  man  is  not  liable  for  torts  of  his  wife  unless 
committed  by  his  authority  or  direction:  Vermont  Stats.  1894,  sec. 
2648.  Held,  husband  liable  under  statute  unless  by  his  author- 
ity: Story  v.  Downey,  62  Vt.  243,  20  Atl.  321.  A  married  woman 
is  liable  for  torts  in  management  of  her  separate  property:  Russell  v. 
Phelps,  73  Vt.  390,  50  Atl.  1101. 

Washington.— For  all  injuries  committed  by  a  married  woman 
damages  may  be  recovered  from  her  alone,  and  her  husband  shall 
not  be  responsible  therefor,  except  in  cases  where  he  would  be 
jointly  liable  with  her  if  the  marriage  did  not  exist:  Ballinger's 
Code  and  Statutes  of  Washington  of  1897,  sec.  4506. 

West  Virginia. — Husband  and  wife  must  be  joined  in  an  action 
for  tort  unless  the  wife  is  living  separate  and  apart  from  her  hus- 
band. Otherwise  the  common-law  rule  is  still  retained:  West 
Virginia  Code   1899,  c.  66,  sec.  13. 

Wyoming  recognizes  the  liability  of  the  husband  for 'torts  of  his 
wife,  but  provides  that  in  case  of  a  judgment  against  them  execu- 
tion must  be  levied  on  lands  of  the  wife,  if  she  have  any:  Wyoming 
Rev.  Stats.  1899,  sec.  2979. 

The  states  not  mentioned  above  have  not  passed  specific  statutes 
in  respect  to  torts. 
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§  40.  Joint  Tort-feasors— Term  Defined.— The  term 
"joint  tort-feasors"  means  that  where  two  or  more 
persons  unite  in  the  commission  of  some  wrong,  they 
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are  each  equally  responsible  therefor.  There  are, 
in  fact,  two  ways  in  which  a  joint  tort  may  be  com- 
mitted— one,  where  the  tort-feasors  act  in  concert, 
or  with  a  common  design;  the  other  where  the  tort- 
feasors sustain  a  relation,  such  as  principal  and 
agent,  or  master  and  servant,  in  which  relationships 
both  are  considered  equally  liable  for  a  wrong  com- 
mitted by  the  agent.  The  general  principles  of  law 
governing  the  liability  of  joint  tort-feasors  apply  to 
both  classes.  This  chapter  deals  with  the  general 
principles  of  joint  liability  of  parties,  and  especially 
with  torts  committed  in  concert,  excepting  the  doc- 
trine of  contribution,  which  is  the  subject  of  a  sep- 
arate chapter.  Torts  by  relation  is  also  found  in  a 
separate  chapter.1 

§  41.  Joint  Torts,  How  Committed.— To  make  per- 
sons joint  tort-feasors,  they  must  actively  participate 
in  the  act  which  causes  the  injury,  or  the  tort  must 
be  committed  by  one  sustaining  such  a  relation  as  to 
make  others  liable.  The  parties  responsible  for  a 
joint  wrong  may  be  connected  therewith  in  various 
ways;  their  acts  may  be  entirely  in  concert,  or  accom- 
panied with  unity  of  purpose  as  in  conspiracy  or  de- 
sign; one  may  plan,  direct  or  command,  encourage, 
advise,  or  assent,  and  the  other  may  act  or  perform. 
Again,  there  may  be  such  relations  existing  between 
parties  that  while  they  do  not  act  in  concert,  nor  by 
direction  or  command,  yet  their  acts  with  reference 
to  the  injury  are  such  a  joint  or  contributory  cause 
thereof  that  their  acts  are  joint  and  several,  render- 
ing each  or  all  jointly  and  severally  liable.  Illustra- 
tive of  the  latter  position  or  relation  are  connecting 
carriers,  contractor  and  owner,  two  persons  who  un- 
dertake a  common  task,  each   having   separate   and 

l  See  c.  5,  post 
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distinct  functions  to  perform.  One  may  become  a 
joint  wrongdoer  not  only  by  co-operating  in,  but  by  en- 
couraging, aiding,  advising  or  assenting  to  the  com- 
mission of  a  wrongful  act.2  All  who  aid,  command, 
advise,  or  countenance  the  commission  of  a  tort  by 
another,  or  approve  it  after  it  is  done,  if  for  their 
benefit,  are  joint  tort-feasors.3  All  procurers,  aid- 
ers or  abettors,  all  those  who,  though  not  privy  to 
the  commission  of  the  wrong,  afterward  assent  to 
it;4  all  who  direct  or  adopt  a  wrong;5  those  who  en- 
courage or  excite  another  in  the  commission  of  an 
act;G  those  who  commit  a  tort  by  command;7  those 
who  agree  to  a  trespass  committed  for  their  benefit;  8 
those  who  wrongfully  contribute  in  any  manner  to  a 
wrong,9  are  liable  as  joint  tort-feasors.  One  who  is 
a  mere  spectator  but  does  not  countenance  or  ap- 
prove a  wrong,  does  not  become  liable  merely  be- 
cause he  does  not  endeavor  to  prevent  the  unlawful 
act.10 

2  Richardson  v.  Emerson,  62  Am.  Dec.  694;  Banfield  v.  Whipple, 
10  Allen,  27,  87  Am.  Dec.  618.  Concert  of  action  and  common  in- 
tent and  purpose  are  generally  necessary:  Brown  v.  Louisburg,  126 
N.  C.  701,  78  Am.  St  Rep.  677,  36  S.  E.  166;  Valparaiso  v.  Moffltt, 
12  Ind.  App.  250,  54  Am.  St.  Rep.  522,  39  N.  E.  909. 

3  Moir  v.  Hopkins,  16  111.  313,  63  Am.  Dec.  312. 

4  Horton  v.  Hensley,  23  N.  C.  163;  McMurtrie  v.  Stewart,  21  Pa. 
St.  322;  Smith  v.  Felt,  50  Barb.  612.  One  who  is  present  and  in 
any  wise  countenances  or  approves  the  same  is  an  aider  and 
abettor:  McManus  v.  Lee,  43  Mo.  206,  97  Am.  Dec.  386;  Woolweaver 
v.  State,  50  Ohio  St  277,  40  Am.  St.  Rep.  667,  34  N.  E.  352. 

s  Welsh  v.  Cooper,  8  Pa.  St  217;  McNeeley  v.  Hunton,  30  Mo. 
332. 

6  Cooper  v.  Johnson,  81  Mo.  483;  Smithwick  v.  Ward,  52  N.  C. 
64,  75  Am.  Dec.  453;  Brown  v.  Perkins,  1  Allen,  89. 

7  Woodbridge  v.  Conner,  49  Me.  353,  77  Am.  Dec.  263;  Drake  v. 
Kiely,  93  Pa.  St  492;  Olsen  v.  Upsahl,  69  111.  273;  Moir  v.  Hopkins, 
16  111.  313,  63  Am.  Dec.  312. 

8  Harper  v.  Baker,  3  T.  B.  Mon.  422,  16  Am.  Dec.  112. 
»  Allred  v.  Bray,  41  Mo.  484,  97  Am.  Dec.  283. 

10  State  v.  Maloy,  44  Iowa,  104;  State  v.  Jones,  83  N.  C.  605,  35 
Am.  Rep.  586;  Lamb  v.  People,  96  111.  73. 
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§  42.  Same  Continued— Joint  Wrongs  Distinguished 
from  Concurrent  Independent  Acts.— it  is  clear,  there- 
fore, that  there  can  be  no  joint  liability,  when  injury 
results  from  the  wrongful  acts  of  two  or  more  per- 
sons, who  do  not  come  within  any  of  the  foregoing, 
but  who  act  independently  of  the  others,  where  there 
is  no  concert  or  unity  of  design,  or  concurrent  ac- 
tion.11 In  such  case  the  tort  is  several,  and  it  can- 
not become  joint,  because  afterward  its  consequences 
may  be  united  with  the  consequences  of  several  other 
torts  committed  by  other  persons.12  The  doctrine 
is  frequently  stated  in  general  terms  that  where  a 
party  is  injured  by  the  concurring  negligence  of  two 
different  parties,  each  and  both  are  liable,  and  they 
may  be  sued  jointly  or  separately.13  Concurrent 
negligence  in  such  cases  means  that  both  have  a 
common  purpose.  This  is  not  to  be  confounded  with 
wrongs  committed  by  separate  acts  done  by  two  or 
more  persons.  If  there  is  no  concert  of  action,  no 
common  intent,  there  is  no  joint  liability.14  Several 
persons  may  wrongfully  cause  water  to  flow  from 
their  lands  to  the  injury  of  the  ditch  of  another,13 
or  several  persons  may  maintain  different  ditches 
whereby  waters  are  turned  into  a  canyon,  and  pass 

ii  Magee  v.  Pennsylvania  etc.  R.  Co.,  13  Pa.  Super.  Ct.  187; 
Miller  v.  Highland  Ditch  Co.,  87  Cal.  430,  22  Am.  St.  Rep.  254,  25 
Pac.  550;  Klauder  v.  McGrath,  35  Pa.  St.  128,  78  Am.  Dec.  329. 

12  Miller  v.  Highland  Ditch  Co.,  87  Cal.  430,  22  Am.  St.  Rep.  254, 
25  Pac.  550;  Valparaiso  v.  Moffitt,  12  Ind.  App.  522,  54  Am.  St.  Rep. 
522,  39  N.  E.  909;  Chipman  v.  Palmer,  77  N.  Y.  51,  33  Am.  Rep. 
566;  Little  Schuylkill  Nav.  Co.  v.  Richards,  57  Pa.  St.  142,  98  Am. 
Dec.  209. 

13  Wabash  etc.  Ry.  Co.  v.  Shacklet,  105  111.  3'64,  44  Am.  Rep.  791; 
Cleveland  etc.  R.  R.  Co.  v.  Terry,  8  Ohio  St.  570;  Webster  v.  Hud- 
son River  R.  R.  'Co.,  38  N.  Y.  260;  Carterville  v.  Cook,  129  111.  152, 
16  Am.  St.  Rep.  248,  22  N.  E.  14;  City  Electric  etc.  Co.  v.  Conery,  61 
Ark.  381,  54  Am.  St.  Rep.  262,  33  S.  W.  426. 

14  Klauder  v.  McGrath,  35  Pa.  St.  128,  78  Am.  Dec.  329. 

15  Blaisdell  v.  Stephens,  14  Nev.  17,  33  Am.  Rep.  523. 
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through  and  onto  the  lands  of  another,16  but    such 
acts  are  separate  and  independent,  and  not  joint. 

Illustrations  of  joint  acts  will  be  found  in  subse- 
quent sections. 

§  43.  Principles  Underlying  Joint  Liability.— The  prin- 
ciples of  law  which  hold  all  persons  concerned  in  the 
commission  of  torts  liable  therefor,  without  regard 
to  the  part  taken  therein  by  them,  so  long  as  their 
acts  are  not  separate  and  independent,  are  far-reach- 
ing and  efficacious.  The  liability  of  persons  who 
have  jointly  committed  a  wrong  is  just  as  easily  de- 
termined as  is  contractual  liability;  it  matters  not 
what  part  one  may  take  so  long  as  there  is  concerted 
action.  The  principle  underlying  joint  liability  is  de- 
signed to  reach  silent  and  secret  actors  in  wrong- 
doing, as  well  as  those  acting  openly.  The  essence 
of  joint  liability,  so  far  as  it  justifies  a  civil  action 
for  damages,  is  a  concert  or  combination  to  commit 
the  wrong,  which  actually  results  in  damage  to  per- 
son or  property.  As  has  been  well  said:  "Designing 
men  cannot  be  allowed  to  put  forth  a  supple  tool  to 
do  their  bidding,  knowingly  take  the  profits  of  a  con- 
cocted wrong,  remain  silent  and  go  unwhipt  of  jus- 
tice."17 The  liability  is  joint  and  several,  each  being 
liable  for  all  the  damage  without  regard  to  the  part 
taken  in  the  commission  of  the  wrong.  The  law  does 
not  undertake  to  measure  the  responsibility  of  each. 

§  44.  Acts  Joint  or  Several  Explained  and  Distin- 
guished.— The  law  only  holds  those  jointly  liable  for 
torts  which  have  been  jointly  committed,  such  joint 
liability  not  extending  to  those  who  by  their  separ- 
ate and  independent  acts  have  contributed  to  an  in- 

16  Miller  v.  Highland  Ditch  Co.,  87  Cal.  430,  22  Am.  St  Rep.  254, 
25  Pac.  550. 

17  Place  v.  Minster,  65  N.  T.  89. 

Torts,   Vol.   1—6 
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jury.  It  is  not  difficult  in  the  majority  of  instances 
to  determine  what  wrongs  are  joint  and  what  are 
separate  and  distinct.  The  controlling  general  prin- 
ciple is,  that  where  acts  of  several  persons  by  design, 
or  whose  conduct  is  tantamount  to  conspiracy,  con- 
tribute to. the  commission  of  a  wrong,  they  are  jointly 
liable;  but  where  the  acts  of  several,  though  con- 
tributing to  the  commission  of  a  single  wrong,  yet 
which  are  in  nowise  connected,  but  are  separate  and 
distinct  from  each  other,  there  is  no  joint  liability. 
This  can  best  be  demonstrated  by  separate  discus- 
sion of  each  topic,  viz.,  conspiracy  and  separate  and 
independent  acts. 

§  45.    Same  Continued— Conspiracy. — By  conspiracy 

in  the  law  of  torts  is  meant  where  two  or  more  per- 
sons have  formed  a  common  design  to  commit  some 
unlawful  or  wrongful  act,  followed  by  some  act  or 
acts  causing  injury  to  another.  For  acts  illegally 
done  in  pursuance  of  such  conspiracy,  and  consequent 
loss,  a  liability  may  exist  against  all  of  the  conspira- 
tors.18 A  cause  of  action  for  conspiracy  merely  is 
unknown  either  at  common  law,  or  with  us.  No  ac- 
tion can  be  maintained  unless  some  overt  act  is  done 
in  pursuance  of  a  previously  formed  conspiracy, 
which  causes  actual,  legal  damage,  the  conspiracy 
being  an  incident,  and  the  wrongful  act,  the  gist  of 
the  action.19     "A   simple   conspiracy,  however   atro- 

18  Doremus  v.  Hennessy,  176  111.  608,  68  Am.  St.  Rep.  203,  52 
N.  E.  924. 

19  McHenry  v.  Sneer,  56  Iowa,  649,  10  N.  W.  234;  Delz  v.  Win- 
free,  80  Tex.  400,  26  Am.  St.  Rep.  755,  16  S.  W.  Ill;  Beechley  v. 
Mulvllle,  102  Iowa,  602,  63  Am.  St.  Rep.  479,  70  N.  W.  107,  71  N.  W. 
428;  Jayne  v.  Drorbaugh,  63  Iowa,  711,  17  N.  W.  433;  Robertson 
v.  Parks,  76  Md.  118,  24  Atl.  411;  Kimball  v.  Harman,  34  Md.  407, 
6  Am.  Rep.  340;  Cartrique  v.  Behrens,  30  L.  J.  Q.  B.  168;  Ma- 
cauley  v.  Tierney,  19  R.  I.  255,  61  Am.  St  Rep.  770,  33  Atl.  1.  See 
sec.  502,  post. 
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cions,  unless  it  resulted  in  actual  damage  to  the 
party,  never  was  the  subject  of  a  civil  action,  and  not 
even  when  the  old  form  of  action  in  its  limited  and 
most  technical  character,  was  in  use."20 

Conspiracy,  at  common  law,  was  a  combination  be- 
tween two  or  more  persons  to  do  an  unlawful  thing, 
or  to  do  a  lawful  thing  by  unlawful  means.21  So 
far  as  concerns  the  liability  of  those  connected  with 
a  conspiracy  to  do  an  unlawful  act,  it  matters  not 
whether  one  be  an  original  designer,  or  whether  he 
connects  himself  with  the  unlawful  purpose  after  its 
formation,  so  long  as  he  aids  in  the  executioh  of  the 
plan,  in  which  event  he  adopts  all  prior  acts  of  the 
conspirators,  and  is  jointly  liable  with  them.22  And 
all  are  liable  where  only  one  of  the  conspirators  has 
committed  the  wrong  concocted  by  all  of  them.23 
Mere  presence,  without  an  overt  act,  will  not  render 
one  liable  as  a  conspirator,  but  being  present,  en- 
couraging, inciting  by  words,  gestures,  looks,  or  signs, 
or  in  any  manner  countenancing  or  approving  a 
wrongful  act,  renders  one  jointly  liable.24 

The  principle  of  law  is  fundamental  that  all  par- 
ties to  a  fraudulent  conspiracy  are  liable  to  the  in- 
jured party,  without  regard  to  the  amount  of  the 
fruits  of  the  fraudulent  transaction  one  may  obtain, 
or  the  degree  of  his  activity.25 

20  Hutchins  v.  Hutchins,  7  Hill,  107;  Saville  v.  Roberts,  1  Ld. 
Raym.  374. 

21  Longshore  Printing  Co.  v.  Howell,  26  Or.  527,  46  Am.  St. 
Rep.  640,  38  Pac.  547. 

22  Stewart  v.  Johnson,  18  N.  J.  L.  87;  Jenkins  v.  State,  35  Fla. 
737,  48  Am.  St  Rep.  267,  18  South.  182. 

23  Page  v.  Parker,  43  N.  H.  363,  80  Am.  Dec.  172;  Warshauer  v. 
Webb,  9  N.  Y.  St  Rep.  529. 

24  Brown  v.  Perkins,  1  Allen,  89,  98;  Goins  v.  State,  46  Ohio  St 
457,  21  N.  E.  476;  Woolweaver  v.  State,  50  Ohio  St  277,  40  Am. 
St  Rep.  667,  34  N.  E.  352. 

25  Fountain  Spring  Park  Co.  v.  Roberts,  92  Wis.  345,  53  Am.  St 
Rep.  917,  66  N.  W.  399. 
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§  46.  Same  Continued— When  Acts  Separate  and 
Without  Common  Intent. — There  may  be  a  large  class 
of  wrongs  where  the  acts  of  a  number  of  persons  con- 
tribute to  the  commission  of  a  single  wrong,  each  act- 
ing independently  of  the  others,  without  concert  or 
unity  of  design.  The  several  persons  may  contribute 
in  different  degrees  to  the  wrong,  and  the  conse- 
quences of  the  acts  of  one  united  with  the  conse- 
quences of  the  acts  of  others  constitute  a  single 
wrong.  The  rule  appears  to  be  well  established  that 
there  can  be  no  action  at  law  maintained  in  such 
cases  against  the  several  persons  jointly,  as  joint 
tort-feasors.  It  is  claimed  that  if  the  law  were  other- 
wise, the  one  who  did  the  least  damage  might  be  held 
for  the  acts  of  the  others  far  exceeding  the  amount 
for  which  he  is  chargeable,  without  any  means  of  en- 
forcing contribution,  or  of  adjusting  the  amount  of 
damages  among  the  different  parties.20 

In  a  comparatively  recent  decision,  a  doctrine  is 
thus  stated,  in  an  action  charging  a  railway  company, 
its  conductor,  engineer  and  fireman,  respectively,  with 
negligent  operation  of  the  train,  whereby  complain- 
ant is  injured,  viz.:  "For  an  injury  inflicted,  produc- 
ing a  damage,  by  two  or  more  wrongdoers,  an  action 
may  be  maintained  by  the  one  so  injured,  either 
against  one  of  them,  or  against  all  of  them.  The  lia- 
bility of  the  wrongdoer  is  joint  and  several.  The  in- 
jured party  can  elect  whether  he  will  proceed  against 

26  Chipman  v.  Palmer,  77  N.  Y.  51,  33  Am.  Rep.  566;  Little 
Schuylkill  Nav.  Co.  v.  Richards,  57  Pa.  St.  142,  98  Am.  Dec.  209; 
Miller  v.  Highland  Ditch  Co.,  87  Cal.  430,  22  Am.  St.  Rep.  254,  25 
Pac.  550;  Blaisdell  v.  Stephens,  14  Nev.  17,  33  Am.  Rep.  522.  The 
general  principle  is  well  settled  that  where  two  or  more  persons 
act,  each  for  himself,  in  producing  a  result  injurious  to  another, 
they  cannot  be  held  jointly  liable  for  the  acts  of  the  other:  Fer- 
guson v.  Terry,  1  B.  Mon.  96;  Guille  v.  Swan,  19  Johns.  381,  10 
Am.  Dec.  234;  Bard  v.  Yohn,  26  Pa.  St.  482;  Partenheimer  v.  Van 
Order,  20  Barb.  479. 


85        LIABILITY   OF   PERSONS  ACTING   IN   CONCERT.     §  46 

one  of  tbem,  or  all  of  them  (and  special  attention  is 
directed  toward  this ).  While  several  may  be  guilty 
of  several  and  distinct  negligent  acts,  yet,  if  their 
concurrent  effect  is  to  produce  an  actionable  injury, 
they  are  all  liable  therefor.  The  action,  properly 
speaking,  is  not  to  recover  for  the  negligent  act  or  acts, 
but  it  is  to  recover  damages  for  the  injury  which  they 
produced Parties  may  form  a  conspiracy  to  in- 
jure one.  Each  of  the  conspirators  may  be  guilty  of 
distinct  acts,  all  of  which  concur  in  producing  the  in- 
jury.    An  action  may  be  maintained  against  all  of 

them So  if  an  injury  is  produced,  not  by  design, 

but  by  the  concurrent  acts  of  negligence  of  two  or  more 
persons,  although  their  acts  were  distinct  and  sep- 
arate, still  they  incur  a  joint  liability  for  the  injury 
which  they  produced."27 

The  above  quotation  is  made  for  the  purpose  of 
illustration  and  discussion  of  the  principles  of  joint 
liability.  It  is  submitted  that  the  learned  judge  who 
wrote  the  foregoing  confuses  the  two  rules  of  joint 
responsibility  in  their  application  to  the  facts.  The 
railway  company  and  its  several  servants  are  jointly 
liable  upon  principles  of  relationship  existing  between 
them,  which  principles  appear  in  another  chapter.28 
It  may  be  true  that  the  company,  the  conductor,  en- 
gineer and  fireman,  respectively,  perform  separate  and 
distinct  acts,  but  the  several  servants  in  the  perform- 
ance of  their  separate  functions  are  acting  for  and 
carrying  out  the  directions  of  the  master.  Hence  it 
appears  that  the  rule  applying  to  and  governing  sep- 
arate but  concurrent  acts  of  negligence  is  not  appli- 
cable in  such  case. 

There  is,  however,  a  rule  of  liability  clearly  recog- 
nized and  sanctioned  by  the  authorities  for  an  injury 

27  Pugh  v.  Chesapeake  etc.  R.  R.  Co.,  101  Ky.  77,  72  Am.  St. 
Rep.  393,  39  S.  W.  695. 

28  Chapter  5,  post. 
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directly  caused  by  the  concurrent  and  contributory 
negligence  of  two  persons,  such  persons  being  held 
jointly  and  severally  liable.  This  is  upon  the  prin- 
ciple that  when  such  injury  occurs  by  such  concurrent 
acts  of  negligence,  and  would  not  have  happened  with- 
out or  in  the  absence  of  the  negligent  act  of  either, 
the  negligence  of  both,  therefore,  is  to  be  considered 
the  proximate  cause  of  the  injury.  This  doctrine  is 
of  frequent  application  in  collisions  between  two  rail- 
roads.20 

This  doctrine  is  best  understood  when  it  is  applied 
to  facts  and  circum  stances,  it  being  necessary  to  thus 
test  it  to  avoid  confusion  or  confounding  it  with  a 
kindred  rule  or  an  exception  to  that  above  stated. 
The  foregoing  rule  should  not  be  confounded  with 
wrongful  acts  caused  by  separate  acts  of  two  or  more 
persons  without  concert  or  common  intent.  The  two 
phases  of  the  general  doctrine  under  consideration  as 
applied  will  be  set  forth. 

Illustrative  of  the  doctrine  above  stated,  it  has 
been  considered  that  where  several  persons  act  sep- 
arately in  the  maintenance  of  different  ditches,  where- 
by waters  are  turned  into  a  canyon,  and  there  com- 
mingling pass  through  the  canyon  and  flow  over  the 
plaintiff's  lands,  and  cover  it  with  sand  and  debris, 
the  several  wrongdoers  are  not  jointly  liable  for  dam- 
ages thus  occasioned.30  And  so  it  is  considered  as 
separate  and  independent  acts,  for  which  there  is  no 
joint  liability,  where  a  dam  in  a  stream  is  filled  by 

29  Doeg  v.  Cook,  126  Cal.  213,  77  Am.  St.  Rep.  171,  58  Pac.  707; 
Bunting  v.  Hogsett,  139  Pa.  St.  363,  23  Am.  St.  Rep.  192,  21  Atl. 
31,  33,  34;  City  Electric  St.  Ry.  Co.  v.  Conery,  61  Ark.  381,  54 
Am.  St  Rep.  262,  33  S.  W.  426  (electric  railway  and:  telephone 
wires);  Bartram  v.  Sharon,  71  Conn.  686,  71  Am.  St.  Rep.  225,  43 
Atl.  143;  Pugh  v.  C.  &  O.  Ry.  Co.,  101  Ky.  77,  72  Am.  St  Rep.  392, 
39  S.  W.  695. 

30  Miller  v.  Highland  Ditch  Co.,  87  Cal.  430,  22  Am.  St.  Rep.  254, 
25  Pac.  550.    They  may  be  enjoined  in  equity. 
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deposits  from  several  coal  mines  owned  by  different 
parties  above  the  dam.31  So  where  one  places  a  car- 
riage on  one  side  of  a  street,  and  another  person  with- 
out concert  places  a  team  of  horses  by  the  side,  which 
kick  a  passer-by,  causing  him  to  fall  against  the  car- 
riage, injuring  him,  both  parties  cannot  be  held 
jointly.32  So  where  a  land  owner  constructs  a  cov- 
ered channel  for  a  brook  through  his  premises,  which 
is  too  small  to  turn  the  water  off  during  rainy  sea- 
sons, and  a  municipality  builds  a  sewer  connecting 
with  the  brook,  thereby  increasing  the  volume  of  water, 
the  party  constructing  the  sewer  and  the  municipal- 
ity are  not  joint  tort-feasors.33  Numerous  other  il- 
lustrations among  the  cases  of  the  general  doctrine 
stated  might  be  given,  but  the  foregoing  is  perhaps 
adequate. 

On  the  other  hand,  it  is  considered  that  where  sev- 
eral persons,  even  by  their  several  acts  or  omissions, 
maintain  a  public  or  common  nuisance,  they  are 
jointly  and  severally  liable  for  such  damages  as  are 
the  direct,  immediate  and  probable  consequence  of 
it.34  For  example,  several  owners,  of  adjoining  city 
lots  who  permit  a  continuous  brick  wall  in  front  of  all 
their  premises  to  remain  in  a  leaning,  unsafe  and  dan- 
gerous condition  after  buildings  are  burned  down, 
are  jointly  and  severally  liable,  although  the  owner- 
ship is  separate  and  distinct.35  Again,  joint  tort- 
feasors are  jointly  liable  for  injuries  resulting  from 

31  Little  Schuylkill  Nav.  Co.  v.  Richards,  57  Pa.  St.  142,  98  Am. 
Dec.  209;  Chipman  v.  Palmer,  77  N.  Y.  54,  33  Am.  Rep.  566. 

32  Bard  etc.  v.  Yohn,  26  Pa.  St.  482. 

33  Sellick  v.  Hall,  47  Conn.  260. 

34  Simmons  v.  Everson,  124  N.  Y.  319,  21  Am.  St.  Rep.  676,  26  N. 
E.  911;  Irvine  v.  Wood,  51  N.  Y.  224,  10  Am.  Rep.  603;  Klauder  v. 
McGrath,  35  Pa.  St.  128,  78  Am.  Dec.  329;  Slater  v.  Mesereau,  64  N. 
Y.  138. 

35  Simmons  v.  Everson,  124  N.  Y.  319,  21  Am.  St  Rep.  676,  26 
N.  E.  911. 


§  47    LIABILITY   OF   PERSONS  ACTING   IN   CONCERT.        88 

concurrent  negligence,30  where  a  party-wall  falls  by 
reason  of  the  negligence  of  the  persons  maintaining 
it.37  So  a  passenger  injured  by  a  negligent  collision 
of  the  trains  of  two  railroad  companies  may  main- 
tain an  action  against  either  or  both.38  An  action 
may  also  be  maintained  jointly  against  municipalities 
for  an  injury  resulting  from  the  insufficiency  of  a 
bridge  maintained  jointly  by  them.38 

The  liability  of  several  attaching  creditors  whose 
writs  are  simultaneously  served  by  an  officer  is  dis- 
puted. There  is  authority  that  they  are  joint,  tres- 
passers, even  though  they  may  act  separately  and 
without  concert,  the  fact  that  they  all  unite  in  the  un- 
lawful act  being  regarded  as  sufficient  to  fix  their  li- 
ability.40 This  is  denied  in  some  states.41  So  it  is 
held  in  an  action  against  a  railway  company,  a  con- 
ductor, engineer  and  fireman  of  a  train,  a  car  in  which 
inflicts  an  injury  upon  a  complainant,  that  they  all 
may  be  held.43 

§  47.  Ratification  or  Adoption— General  Principles: — 
One,  though  not  an  original  participator,  may  be- 
come a  wrongdoer  by  ratifying  or  adopting  an  act  of 
another.  The  underlying  principle  of  this  rule  of  li- 
ability will  be  found  in  the  law  of  principal  and  agent, 
there  being  seldom  any  occasion  for  the  application 

36  Bunting  v.  Hogsett,  139  Pa.  St.  363,  23  Am.  St.  Rep.  192,  21 
Atl.   81,  33,   34. 

37  Klauder  v.  McGrath,  35  Pa.  St.  128,  7S  Am.  Dec.  329. 

38  Colegrove  v.  New  York  etc.  R.  R.  Co.,  6  Duer,  382,  20  N.  Y. 
492,  75  Am.  Dec.  418;  Barrett  v.  Third  Ave.  R.  R.  Co.,  45  N.  Y.  628. 

39  Peckham  v.  Burlington,  Brayt.  (Vt.)  134. 

40  Stone  v.  Dickinson,  5  Allen,  29,  81  Am.  Dec.  727.  See  Ellis 
v.  Howard,  17  Vt.  330;  Sparkman  v.  Swift,  81  Ala.  233,  8  South. 
160;  Vandiver  v.  Pollak,  107  Ala.  547,  54  Am.  St.  Rep.  118,  19 
South.  180. 

41  Eddy  v.  Howard,  23  Iowa,  175;  Boyd  v.  Watt,  27  Ohio  St.  279. 

42  Pugh  v.  Chesapeake  etc.  Ry.  Co.,  101  Ky.  77,  72  Am.  St.  Rep. 
392,  39  S.  W.  695. 
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of  this  rule,  except  where  this  relation  exists.  The 
relation  between  a  party  to  a  suit  and  an  officer  mak- 
ing a  levy  therein  is  not  one  primarily  of  agency,  but 
the  party  will  constitute  the  officer  his  agent  when 
he  undertakes  to  direct  his  acts  under  a  writ.43  The 
doctrine  that  the  principal  is  not  liable  for  the  will- 
ful or  unauthorized  acts  of  his  agents,  or  for  those 
acts  not  within  the  scope  of  his  employment,  is  funda- 
mental and  familiar,*4  and  is  the  controlling  prin- 
ciple in  determining  the  responsibility  of  one  for  the 
torts  of  another  by  ratification  or  adoption.  A  prin- 
cipal who  neither  authorizes  nor  ratifies  a  willful 
trespass  committed  by  his  agent  cannot  be  held  liable 
therefor;45  nor  can  he  be  held  liable  for  the  institu- 
tion of  a  malicious  prosecution  without  instigation  or 
direction.4**  A  principal,  master  or  other  person  for 
whose  benefit  some  wrongful  act  is  done  can  only  ren- 
der himself  liable  therefor  when  he  does  something 
which  in  law  amounts  to  an  adoption  or  ratification 
of  such  unlawful  act.  "All  persons  who  wrongfully 
contribute  in  any  manner  to  the  commission  of  a  tres- 
pass, or  who,  after  the  same  has  been  committed,  as- 
sent to  it,  are  responsible  as  principals,  and  each  is 
liable  to  the  extent  of  the  injury  done."47    There  are 

43  Emery  v.  Hapgood,  7  Gray,  55,  66  Am.  Dec.  459;  Bryant  v. 
Chutton,  1  Mees.  &  W.  408;  Welsh  v.  Cochran,  63  N.  Y.  181,  20  Am. 
Rep.  519. 

44  See  post,  sees.  72,  73. 

45  Vanderbilt  v.  Richmond  Turnpike  Co.,  2  N.  Y.  479,  51  Am.  Dec. 
315. 

46  Dally  v.  Young,  3  Bradw.  39;  Stevens  v.  Midland  Co.  R.  W. 
Co.,  10  Ex.  352,  10  Eng.  Com.  L.  351. 

47  Allred  v.  Bray,  41  Mo.  484,  97  Am.  Dec.  283.  By  ratification  of 
the  acts  of  an  agent,  in  tort,  a  liability  is  incurred  by  the  principal: 
Morehouse  v.  Northrop,  33  Conn.  380,  89  Am.  Dec.  211.  "If  .... 
the  party  in  whose  name  and  for  whose  benefit  a  trespass  is  com- 
mitted with  full  knowledge  of  the  facts  sanction  the  act  and  appro- 
priate the  proceeds It  is  evidence  from  which  the  jury  may 
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certain  well-defined  essentials  to  constitute  a  valid 
and  binding  obligation  by  ratification.  Ratification 
of  a  past  and  completed  transaction,  into  which  an 
agent  has  entered  without  authority,  is  a  purely  vol- 
untary act  on  the  part  of  a  principal,  and  being  under 
no  legal  obligation,  the  burden  is  not  on  him  to  make 
inquiries  and  ascertain  all  of  the  facts  and  circum- 
stances, but  this  rests,  rather,  upon  the  party  who  is 
endeavoring  to  obtain  a  benefit  or  advantage  for  him- 
self. The  general  rule  is  perfectly  well  settled,  that 
a  ratification,  in  order  to  be  effectual,  must  be  made 
with  a  full  knowledge  of  all  the  material  facts^  and 
that  ignorance,  mistake  or  misapprehension  of  any  of 
the  essential  circumstances  relating  to  the  particular 
transaction  will  absolve  the  principal  from  all  liabil- 
ity by  reason  of  any  supposed  adoption  or  assent  to 
the  previously  unauthorized  acts  of  an  agent.4"  His 
adoption  must  be  clear,  and  explicit,  and  with  full 
knowledge  of  the  tort,  or  at  least  of  the  injured  par- 
ties' claim  that  there  had  been  one.49  A  mere  expres- 
sion of  opinion  by  a  person  under  protest  that  he  does 
not  assume  to  direct  or  advise  a  wrongful  act  does 
not  amount  to  a  ratification.50  Even  the  receipt  of 
the  benefits  of  the  wrongful  act  under  certain  circum- 
stances is  not  an  adoption;  as  where  a  party  receives 
money  from  an  officer  who,  by  mistake  of  law,  has 
made  a  wrong  levy,  where  the  party  requires  the 
officer  to  proceed  at  his  peril.51  "While  one  may  ren- 
der himself  liable  by  ratifying  the  tort  of  another, 

infer  a  previous  command  or  authority":  Welsh  v.  Cochran,  63  N. 
Y.  181,  20  Am.  Rep.  519. 

4S  Combs  v.  Scott,  12  Allen,  493;  Tucker  v.  Jerris,  75  Me.  184; 
Adams  v.  Freeman,  9  Johns.   118. 

49  Tucker  v.  Jerris,  75  Me.  184;  Adams  v.  Freeman,  9  Johns. 
117;  West  v.  Shockley,  4  Harr.  (Del.)  287;  Kreger  v.  Osborn,  7 
Blackf.  74;  Abbott  v.  Kimball,  19  Vt.  551,  47  Am.  Dec.  708. 

50  Hyde  v.   Cooper,  26  Vt.  552. 
si  Hyde  v.  Cooper,  26  Vt.  552. 
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such  liability  arises  only  where  the  original  act  was 
done  in  the  interest  and  intended  to  further  some 
purpose  of  the  person  who  ratifies  the  act  of  the 
wrongdoer;  as  in  a  case  where  property  of  which  the 
ratifier  is  the  owner  is  seized,  and  thus  passes  into 
the  possession  of  the  real  owner,  or  where  one  in  be- 
half of  another,  without  authority,  seizes  property  in 
which  the  other  has  no  interest,  and  the  person  in 
whose  interest  the  seizure  was  made  receives  the  prop- 
erty thus  seized."53 

§  48.  Same  Continued— Illustrative  Cases. -—One  who 
agrees  to  a  trespass  committed  by  another  to  his  use, 
though  not  present,  is  liable;  but  merely  receiving 
the  possession  of  property,  with  knowledge  that  it 
has  been  obtained  by  trespass,  does  not  make  one  a 
trespasser.53  A  partner  cannot  make  another  mem- 
ber of  the  firm  liable  in  trespass,  unless  the  act  is 
committed  in  the  ordinary  course  of  the  business,  as 
where  the  trespass  is  in  the  nature  of  a  taking  which 
is  available  to  the  partnership.54 

In  no  instance  can  an  attaching  creditor  be  jointly 
liable  with  an  officer  for  his  tort,  unless  such  creditor 
in  some  way  participated  therein,  or  ratifies  and  con- 
firms, the  act,  after  becoming  aware  of  it.55  A  plain- 
tiff in  an  action  cannot  be  held  responsible  for  all  that 
the  execution  officer  does,  but  can  only  be  held  when 
he  directs  or  consents  to  the  particular  act  com- 
plained of,  as  where  he  points  out  property  upon 
which  levy  is  made.stt     When  a  writ  is  properly  is- 

02  Cobb,  J.,  in  Page  v.  Citizens'  Banking  Co.,  Ill  Ga.  73,  78  Am. 
St.  Rep.  144,  36  N.  E.  418. 
63  Harper  v.  Baker,  3  T.  B.  Mon.  422,  16  Am.  Dec.  112. 

54  Grand  v.  Van  Vleck,  69  111.  478;  Rosenkrans  v.  Barker,  115 
111.  331,  56  Am.  Rep.  169,  3  N.  E.  93;  Titcomb  v.  James,  57  111.  App. 
296;  Woodling  v.  Knickerbocker,  31  Minn.  268,  17  N.  W.  387. 

55  Abbott  v.  Kimball,  19  Vt  551,  47  Am.  Dec.  708. 

56  Averill  v.  Williams,  1  Denio,  501,  4  Denio,  295,  47  Am.  Dec. 
252;  Allen  v.  Crary,  10  Wend.  349,  25  Am.  Dec.  566;  Stewart  v. 
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sued  and  is  placed  in  the  hands  of  the  officer,  and  is 
regular  on  its  face,  the  officer  must  proceed  at  his 
peril;  the  party  can  only  be  held  when  he  has  been 
instrumental  in  wrongfully  suing  out  a  writ.  Where 
the  officer,  by  mistake  of  fact,  becomes  a  trespasser, 
and  the  party  knowing  all  the  facts  consents  to  take 
the  avails  of  a  sale  under  such  circumstances,  or 
counsels  the  acts,  he  becomes  equally  liable  with  the 
officer.67  The  effect  of  giving  a  bond  of  indemnity, 
or  the  liability  of  indemnitors,  depends  upon  the  con- 
ditions. If  the  undertaking  is  intended  as  a  guar- 
anty against  all  suits,  damages  and  costs  by  reason 
of  an  attachment,  all  responsibility  for  the  illegal 
acts  of  an  officer  is  assumed.68  If  the  bond  is  con- 
ditioned to  save  the  officer  harmless  for  levying  upon 
goods  which  either  party  or  officer  may  decide  to  be- 
long to  the  debtor,  then  the  indemnitors  can  only  be 
held  for  acts  which  they  have  expressly  or  impliedly 
authorized  or  ratified.59  And  the  sureties  upon  such 
a  bond  place  themselves  in  the  same  position  as  the 
principal.60 

§  49.  Joint  Liability  when  Independent  Contract  is 
Made. — By  an  independent  contract  is  meant  where 
an  owner  or  proprietor  makes  a  contract  with  another, 
upon  the  express  stipulation  that  the  entire  respon- 
sibility for  the  manner  in  which  the  work  is  to  be  per- 
formed shall  rest  on  the  contractor,  and  not  on  the 
owner.  Where  such  a  contract  is  entered  into,  the 
owner  reserving  no  control  or  supervision  over  the 
performance  of  the  work,  and  an  injury  occurs  which 

Wells,  6  Barb.  79;  Fonda  v.  Van  Home,  15  Wend.  631,  30  Am.  Dec. 
77;  Snydacker  v.  Brosse,  51  111.  357,  99  Am.  Dec.  551;  Shaw  v. 
Rowland,  32  Kan.  154,  4  Pac.  146. 

57  Hyde  v.  Cooper,  26  Vt.  552;  Brainerd  v.  Dunning,  30  N.  Y.  211. 

58  Knight  v.  Nelson,  117  Mass.  458. 

59  Chapman  v.  Douglas,  5  Daly,  244. 

60  Wetzell  v.  Waters,  18  Mo.  396. 
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does  not  arise  from  the  neglect  of  some  duty  which 
the  owner  owes,  notwithstanding  such  independent 
contract,  and  which  he  cannot  shift  upon  others,  there 
can  in  such  case  be  no  joint  liability  upon  the  part  of 
the  owner  and  independent  contractor  for  any  tort 
committed  by  the  latter,  the  contractor  alone  being 
responsible  for  such  wrong.  If  the  injury  is  purely 
collateral  to  the  work  contracted  to  be  done,  and  is 
entirely  the  result  of  the  wrongful  acts  of  the  con- 
tractor or  his  workman,  the  employer  is  not  then 
liable.*81  But  where  injury  results  from  the  violation 
of  some  duty  which  the  owner  or  employer  cannot 
shift  from  himself  to  the  contractor,  or  is  a  necessary 
consequence  of  the  work  contracted  to  be  performed, 
then  the  employer  or  owner  is  equally  responsible 
with  the  contractor,  and  either  or  both  jointly  may  be 
sued.62  The  general  doctrine  is,  that  the  contractor, 
and  not  the  employer,  is  answerable  for  injuries  re- 
sulting from  the  doing  of  things  under  the  contract 
which  are  not  inherently  dangerous  or  hazardous,  or 
have  no  direct  connection  with  the  work  contracted 
for,  and  which  may  be  safely  done  in  the  exercise  of 
due  care,  if  it  is  the  duty  of  the  contractor  to  exercise 
such  care,  and  the  contractor  is  a  proper  and  suit- 
able person  for  the  employment.  The  employer  is 
innocent  of  any  wrong  and  not  liable.  There  are 
well-defined  exceptions  to  this  rule  of  exemption. 
Instances  of  statutory  duty  imposed  upon  individuals 
or  corporations,  of  contracts  which  are  unlawful,  or 

6i  Chicago  v.  Robbins,  2  Black,  418;  Robbins  v.  Chicago,  4  Wall. 
657;  Engel  v.  Eureka  Club,  137  N.  Y.  100,  33  Am.  St.  Rep.  692,  32 
N.  E.  1052;  Davie  v.  Levy,  39  La.  Ann.  551,  4  Am.  St.  Rep.  225, 
2  South.  395. 

62  Pye  v.  Faxon,  156  Mass.  471,  31  N.  E.  640;  Turner  v.  New- 
burgh,  109  N.  Y.  301,  4  Am.  St  Rep.  453,  16  N.  E.  344;  Zanesville 
v.  Fannan,  53  Ohio  St.  605,  53  Am.  St.  Rep.  64,  42  N.  E.  703. 
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which  provide  for  the  doing  of  acts  which,  when  per- 
formed, will  create  a  nuisance,  are  exceptions.  In 
cases  of  the  first-mentioned  class,  the  power  and  duty- 
imposed  cannot  be  delegated  so  as  to  exempt  the  per- 
son who  accepts  the  duty  imposed  from  responsibil- 
ity, and  in  those  of  the  second  class,  exemption  from 
liability  would  be  manifestly  contrary  to  public  policy, 
since  it  would  shield  the  one  who  directed  the  com- 
mission of  the  wrong.*"*  And  under  other  circum- 
stances where  the  thing  contracted  to  be  done  is  neces- 
sarily attended  with  danger,  however  skillfully  and 
carefully  it  may  be  performed,  the  party  who  lets  the 
contract  to  do  the  act  cannot  thereby  escape  from 
responsibility  for  any  injury  resulting  therefrom. 
But  if  the  work  contracted  for  may  be  safely  carried 
out  in  the  exercise  of  due  care,  although  in  the  ab- 
sence of  such  care  injurious  consequences  to  third 
persons  are  likely  to  result,  then  the  contractor  alone 
is  liable,  if  it  is  his  duty  to  exercise  such  care."4 

The  weight  of  reason  and  authority  is  to  the  effect 
that,  where  a  party  is  under  a  duty  to  the  public  or 
to  a  third  person  to  see  that  work  which  he  is  about 
to  do,  or  have  done,  is  carefully  performed,  so  as  to 
avoid  injury  to  others,  he  cannot,  by  letting  it  to  a 
contractor,  avoid  his  liability,  where  it  is  negligently 
done  to  the  injury  of  another.**5     So  if  a  contractor 

63  Storrs  v.  TJtica,  17  N.  T.  104,  72  Am.  Dec.  437;  Lowell  v.  Bos- 
ton etc.  R.  R.  Corp.,  23  Pick.  24,  34  Am.  Dec.  33;  Engel  v.  Eureka 
Club,  137  N.  Y.  692,  33  Am.  St.  Rep.  692,  32  N.  E.  1052;  Dillon  v. 
Hunt,  105  Mo.  154,  24  Am.  St.  Rep.  374,  16  S.  W.  516;  Lancaster 
Ave.  Imp.  Co.  v.  Rhoads,  116  Pa.  St.  377,  2  Am.  St.  Rep.  608,  9 
Atl.  852. 

64  Id.;  McCafferty  v.  Spuyten  etc.  R.  R.  Co.,  61  N.  Y.  178,  19  Am. 
Rep.  267;  Conners  v.  Hennessey,  112  Mass.  96;  Williams  v.  Fresno 
Canal  etc.  Co.,  96  Cal.  14,  31  Am.  St.  Rep.  172,  36  Pac.  961. 

65  Covington  etc.  Bridge  Co.  v.  Steinbrock,  61  Ohio  St.  215,  76 
Am.  St.  Rep.  375,  and  note,  382-428,  where  the  subject  "Liability 
for  Negligence  and  Other  Torts  of  Independent  Contractors"   is 
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is  employed  to  take  down  a  wall,  and  the  work  is  not 
intrinsically  dangerous,  but  injuries  result  to  third 
persons  from  the  negligent  manner  in  which  the  work 
is  done,  the  contractor  alone  is  responsible,  although 
the  wall  is  weakened  by  age  and  decay. ^  If  injury 
results  from  defective  construction  inherent  in  the 
plan  devised  by  the  employer,  the  latter  is  respon- 
sible.67 

§  50.  Joint  Liability  for  Injury  from  Falling  Party- 
wall. — The  rights,  duties  and  obligations  of  the  par- 
ties interested  in  a  party-wall  is  specially  treated  else- 
where.68 The  matter  is  considered  here  only  from 
the  standpoint  of  joint  liability  on  the  part  of  those 
maintaining  such  a  wall  for  injuries  to  third  persons 
therefrom.  This,  however,  must  depend  largely,  if  not 
altogether, upon  the  conditions  under  which  the  wall  is 
erected,  as  well  as  upon  the  circumstances  under  which 
the  injury  occurs.  If  the  injury  is  caused  when  the 
wall  is  being  erected  by  the  parties  at  joint  expense,  it 
is  plain  that  there  is  a  joint  liability.  And  so  if  the 
wall  falls,  in  consequence  of  the  concurrent  negligence 
of  the  owners,  and  injures  another,  both  are  jointly 
liable.  The  maintenance  of  an  insecure  party-wall 
is  a  tort,  in  which  both  owners  are  participants;  the 
keeping  of  the  wall  safe  is  a  common  duty,  and  a  fail- 
ure in  this  is  a  common  neglect  The  rule  that  when 
an  injury  results  from  the  concurrent  negligence  of 

thoroughly  treated  with  all  the  cases,  55  N.  E.  618;  Storrs  v. 
Utica,  17  N.  Y.  104,  72  Am.  Dec.  437;  Lawrence  v.  Shipman,  39 
Conn.  586;  Spence  v.  Schultz,  103  Cal.  208,  37  Pac.  220;  Sturgess 
v.  Theological  etc.  Soc,  130  Mass.  414,  39  Am.  Rep.  463;  Gorham 
v.  Gross,  125  Mass.  232,  28  Am.  Rep.  224;  Railroad  Co.  v.  Morey, 
47  Ohio  St.  207,  24  N.  E.  269. 

66  Engel  v.  Eureka  Club,  137  N.  Y.  100,  33  Am.  St.  Rep.  692,  32 
N.  E.  1052. 

67  Boswell  v.  Laird,  8  Cal.  469.  68  Am.  Dec.  345. 

68  See  c.  41,  post 
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several  persons  all  are  jointly  liable  applies."8*  If, 
however,  one  of  the  parties  is  acting  independently 
in  removing  the  wall,  by  virtue  of  a  right  conferred 
by  contract,  or  by  the  law  of  the  land  as  it  is  now 
modified,  such  person  should  alone  be  held  responsi- 
ble for  any  injury  caused  by  his  neglect;  his  omission 
of  duty  in  such  case  is  not  common  to  both  owners. 
Indeed,  he  may  be  held  liable  to  his  co-owner  equally 
with  third  persons. 

§  51.  Liability  of  Joint  Owners  of  Animals.— What- 
ever duty  is  incumbent  upon  a  sole  owner  of  animals 
is  equally  the  obligation  of  joint  owners;  and  what  is 
the  duty  of  one  joint  owner  is  equally  that  of  the  other 
as  to  third  persons,  unless  peculiar  circumstances  of 
particular  cases  relieve  the  one  or  the  other  from  a 
special  duty.  If  one  has  the  custody  of  an  animal, 
this  is  in  law  the  custody  of  both,  each  being  jointly 
responsible  for  the  neglect  of  the  single  custodian.70 
Even  tenants  in  common  may  be  sued  jointly  for  tres- 
pass committed  by  animals  kept  by  them  in  common 
upon  the  premises,  although  the  several  animals  are 
owned  by  them  separately  and  individually.71  If  an- 
imals belonging  jointly  to  several  persons  commit  a 
trespass,  the  one  injured  may  sue  all  or  only  a  part 
of  the  owners.  And  so  if  there  is  concert  in  their 
use  and  management.72  The  liability  in  this  class 
of  cases  depends  so  much  upon  statute  in  the  several 
states,  which  should  be  considered,  that  the  subject 
will  not  be  further  pursued. 

§  52.  Same  Continued— Owners  of  Dogs.— Animals 
of  the  dog  kind,  being  of  such  a  different  nature  from 

69  Klauder  v.  McGrath,  35  Pa.  St.  128,  78  Am.  Dec.  329. 

70  Oakes  v.  Spaulding,  40  Vt.  347,  94  Am.  Dec.  404. 

71  Jack  v.  Hudnall,  25  Ohio  St.  255,  18  Am.  Rep.  208. 

72  Brady  v.  Ball.  14  Ind.  317;  Yeazel  v.  Alexander,  58  111.  254, 
cases  cited  in  19  Am.  Dec.  692,  note. 
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others,  demand  a  different  rule  for  protection  against 
or  for  damages  for  injuries  therefrom.  Consequently 
special  statutes  have  been  passed  in  some  states  ren- 
dering the  owners  of  two  or  more  dogs  owned  or  har- 
bored jointly  and  severally  liable  for  injuries  done  by 
them  to  sheep.73  These  statutes  are  based  upon  the 
theory  that  where  there  are  a  pack  of  dogs  after 
sheep,  it  is  practically  impossible  to  tell  which  partic- 
ular dog  or  dogs  caused  the  damage.  The  statutes 
usually  provide  for  payment  of  the  damages  by 
counties  or  municipalities,  making  the  owner  of  the 
dog  liable  in  an  action  of  tort  to  the  county.  These 
matters  being  of  local  concern  only,  a  few  citations 
are  made.74  But  wherever  such  statutes  are  not  in 
force,  the  ordinary  rule  applicable  to  other  animals, 
that  there  is  no  joint  liability  where  they  are  sep- 
arately owned,  applies.75 

If  a  dog  is  owned  jointly  by  two  or  more  persons, 
and  commits  a  trespass,  there  would  be  a  joint  liabil- 
ity, but  such  joint  ownership  is  perhaps  rare. 

§  53.  Joint  Liability  for  Maintenance  of  Nuisance.— 
All  who  participate  in  the  maintenance  of  a  nuisance 
are  jointly  and  severally  liable  therefor.  The  vari- 
ous ways  in  which  this  wrong  may  be  committed,  and 
the  relation  of  the  participants  thereto  make  special 
mention  of  this  phase  of  joint  liability  necessary  here. 
For  example,  an  owner  of  property  may  construct 
something  on  his  premises,  such  as  a  coal  vault  over 

73  McAdams  v.  Sutton,  24  Ohio  St.  333. 

74  Jones  v.  Town  of  Chester,  67  N.  H.  191,  29  Atl.  452;  Inhabitants 
of  Worcester  County  v.  Ashworth,  160  Mass.  186,  35  N.  E.  773; 
Mass.  Pub.  Stats.,  c.  102,  sec.  106;  Hodges  v.  Tama  County,  91 
Iowa,  578,  60  N.  W.  185;  Mo.  Rev.  Stats.,  sec.  4512;  Jacobsmeyer  v. 
Poggemoeller,  47  Mo.  App.  560;  Van  Hoosear  v.  Town  of  Wilton, 
62  Conn.  106,  25  Atl.  457. 

75  Adams  v.  Hall,  2  Vt.  9,  19  Am.  Dec.  690,  and  note;  Russell 
V.  Tomlinson,  2  Conn.  206. 

Torts,   Vol.   1—7 
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which  is  an  insecure  grating,  and  lease  the  same  to 
a  tenant,  who  may  continue  the  same  in  that  condi- 
tion for  such  a  period  of  time  as  that  it  becomes  a  nui- 
sance; in  such  case  the  owner  is  equally  liable  with 
the  immediate  wrongdoer  to  one  who  is  injured  by 
falling  through  an  insecure  grating  leading  to  the 
vault.76  If,  in  such  case,  the  injury  occurs  immedi- 
ately after  the  construction  of  such  grating,  although 
in  possession  of  a  tenant,  the  cause  of  action  is 
founded  upon  negligence,  for  which  only  the  owner 
should  be  held.  But  when  work,  though  negligently 
constructed,  is  continued  until  it  ripens  into  a  nui- 
sance, the  gist  of  the  action  is  nuisance  rather  than 
negligence.77  But  an  action  will  lie  against  all  who 
are  jointly  concerned  in  a  continuing  nuisance, 
whether  they  be  lessor,  lessees,  sublessees,  or  as- 
signees of  a  lease.7" 

The  joint  liability  of  both  landlord  and  tenant  for 
nuisance  depends  entirely  upon  the  causes,  and  some- 
times upon  the  contract  or  lease  existing  between 
them.  In  fact,  substantially  the  same  principles 
should  apply  as  between  an  owner  and  independent 
contractor,79  when  determining  the  joint  responsibil- 
ity of  landlord  and  tenant  for  the  creation  and  mainte- 
nance of  a  nuisance  where  they  have  made  a  special 
contract  bearing  upon  the  matter. 

First,  when  no  special  contract  is  involved,  it  would 
seem  to  be  beyond  controversy  that  where  there  is 
a  nuisance  of  continued  existence  upon  demised  prem- 
ises, the  lessor  and  the  lessee  may  both  be  liable  for 

76  Anderson  v.  Dickie,  26  How.  Pr.  105,  117;  Irvine  v.  Wood,  51 
N.  Y.  224,  10  Am.  Rep.  603. 

77  Village  of  Cardington  v.  Fredericks,  46  Ohio  St.  442,  21  N.  E. 
766. 

78  Rogers  v.  Stewart,  5  Vt.  215,  26  Am.  Dec.  296.    See  c.  41, 
post. 

79  Ante,  sec.  49. 
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damages  resulting  therefrom.  And  if  the  lessor  first 
creates  it,  and  then  leases  the  premises  with  the  nui- 
sance thereon,  and  receives  benefit  by  way  of  rent,  he 
is  equally  liable.**0  It  is  not  within  the  power  of  one 
who  creates  a  nuisance  to  release  himself  by  making 
a  grant  to  another.  The  landlord  is  liable  also  where 
he  renews  the  lease  with  a  nuisance  on  the  premises 
created  by  the  tenant.81  It  is  said  that  "putting  it 
out  of  one's  power  to  abate  a  nuisance  is  as  great  a 
tort  as  not  to  abate  it  when  it  is  in  your  power  to  do 
it."82 

Another  phase  of  the  landlord's  liability  appears 
where  he  grants  a  lease  to  another  for  the  express 
purpose  of  carrying  on  a  business  necessarily  injuri- 
ous to  others,  or  for  the  purpose  of  having  it  used  in 
such  a  way  as  must  prove  offensive  to  others,  in  such 
case  he  may  himself  be  treated  as  the  author  of  the 
nuisance.S3 

Again,  suppose  that  the  landlord  enters  into  a  con- 
tract with  his  tenant  that  the  latter  shall  keep  the 
premises  in  repair,  and  a  nuisance  arises  from  a  fail- 
ure so  to  do,  upon  whom  rests  the  responsibility?  The 
solution  of  this  problem  depends  upon  the  nature  of 
the  repairs;  if  the  premises  are  demised  in  a  ruinous 
state  the  duty  of  the  owner  to  maintain  the  same  in 
a  safe  condition  cannot  be  shifted  upon  the  tenant;  and 
the  owner  is  equally  responsible  notwithstanding  the 

80  Roswell  v.  Prior,  2  Salk.  459,  12  Mod.  635,  639;  Staple  v.  Spring, 
10  Mass.  72;  Swords  v.  Edgar,  59  N.  Y.  295,  17  Am.  Rep.  295;  Hel- 
wig  v.  Jordan,  53  Ind.  21,  21  Am.  Rep.  189;  see  note,  86  Am.  St  Rep. 
515. 

81  People  v.  Townsend,  3  Hill,  479;  Vedder  v.  Vedder,  1  Denlo, 
257. 

82  Roswell  v.  Prior,  12  Mod.  635,  639. 

83  Fish  v.  Dodge,  4  Demo,  311,  47  Am.  Dec.  254;  Helwig  v. 
Jordan,  53  Ind.  21,  21  Am.  Rep.  189;  Pickard  v.  Collins,  23  Barb. 
444;  Givens  v.  Van  Studdiford,  86  Mo.  149,  56  Am.  Rep.  429;  Marsan 
v.  French,  61  Tex.  173,  48  Am.  Rep.  272. 
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nuisance  arose  after  the  premises  came  into  the  pos- 
session of  the  tenant,  and  by  reason  of  his  failure  to 
repair  according  to  his  contract  with  the  landlord. 
It  is  fundamental  that  a  person  upon  whom  there 
rests  a  duty  to  others  cannot,  by  an  agreement  with 
a  third  person,  relieve  himself  from  the  performance 
of  that  duty,  and  in  the  case  above  the  landlord  is 
equally  liable,  the  premises  being  in  a  ruinous  state 
at  the  time  of  the  lease.84  But  if  the  premises  are  in 
good  condition  when  leased,  but  afterward  become 
ruinous  and  dangerous,  the  landlord  is  not  respon- 
sible therefor,  either  to  the  public  or  the  occupant; 
and  if  the  tenant  agrees  with  the  landlord  to  keep 
the  premises  in  repair,  the  latter  is  held  not  liable  for 
a  nuisance  thereon  while  so  in  the  possession  of  the 
tenant.85  Such  are  the  rules  of  law  as  they  appear 
from  the  authorities.  The  Massachusetts  and  New 
York  cases  seemingly  appear  to  be  in  conflict  with 
what  has  been  stated.86  The  difference  seems  to  rest 
upon  the  variation  in  the  underlying  facts,  which  dis- 
pels the  apparent  conflict,  one  phase  of  the  injury  be- 
ing where  premises  are  in  a  defective  condition  when 
leased,  which  are  so  continued  by  the  tenant,  both 
tenant  and  landlord  being  liable;87  the  other,  where 
the  premises  were  in  good  condition  when  demised, 
the  tenant  only  being  liable.8S 

84  Todd  v.  Flight,  9  Com.  B.,  N.  S.,  377;  Swords  v.  Edgar,  59 
N.  Y.  28,  17  Am.  Rep.  295.  Compare  Pretty  v.  Bickmore,  L.  R. 
8  Com.  P.  401;  Gwinnell  v.  Earner,  32  E.  T.,  N.  S.,  835;  Leonard 
v.  Storer,  115  Mass.  86,  15  Am.  Rep.  76,  86  Am.  St.  Rep.  515,  note. 

85  Clancy  v.  Byrne,  56  N.  Y.  129,  15  Am.  Rep.  391.  See  Pretty  v. 
Bickmore,  L.  R.  8  Com.  P.  401;  Leonard  v.  Storer,  115  Mass.  86, 
15  Am.  Rep.  76. 

86  Swords  v.  Edgar,  59  N.  Y.  28,  17  Am.  Rep.  295;  Leonard  v. 
Storer,  115  Mass.  86,  15  Am.  Rep.  76. 

87  Swords  v.  Edgar,  59  N.  Y.  28,  17  Am.  Rep.  295. 

88  Leonard  v.  Storer,  115  Mass.  86,  15  Am.  Rep.  76. 
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Another  aspect  of  the  question  appears  where  the 
landlord  always  remains  under  a  continuous  obliga- 
tion to  keep  his  premises  in  a  safe  condition,  either 
in  his  possession  or  in  the  possession  of  a  tenant,  from 
which  he  cannot  absolve  himself  by  contract,  as 
where  there  are  inherent  dangers  and  an  overshadow- 
ing duty  on  the  part  of  the  owner.  This  is  where  the 
principle  governing  the  duties  and  liabilities  of  em- 
ployer and  independent  contractor  may  be  of  use  so 
far  as  applicable.*"* 

An  owner  of  a  building  constructed  in  such  shape 
and  character  and  so  near  the  street  that  snow  and 
ice  in  the  natural  course  of  things  fall  upon  the  side- 
walk, injuring  one  passing  along,  is  liable  therefor, 
and  not  the  tenant.90  In  Ohio,  however,  it  is  held 
that  though  an  owner  may  negligently  construct 
something  upon  his  premises,  and  after  its  demise 
and  continuance  in  the  same  condition  by  the  tenant, 
that  the  latter  only  is  liable  to  one  coming  upon  the 
premises  to  deal  with  the  tenant,  there  being  no  duty 
owing  by  the  landlord  to  such  person.91  This  rule 
is  not  of  universal  application.93  It  has  been  held 
that  a  lessor  is  not  liable  for  a  nuisance  created  and 
maintained  by  a  tenant,  where  the  premises  on  which 
stands  a  building  partially  burned  are  leased  to  an- 
other to  clear  away  the  debris,  one  wall  being  in  dan- 
gerous condition,  which  falls  upon  a  passer-by.93 
Builders  and  users  of  a  powder  magazine  co-operating 
in  creating  and  maintaining  the  same  as  a  nuisance 
are  jointly  liable  therefor.94  Where  one  railway  com- 
pany erects  an  embankment  in  a  street  on  which  to 

89  Ante,  sec.  49. 

90  Shipley  v.  Fifty  Associates,  106  Mass.  194,  8  Am.   Rep.  318 

91  Burdick  v.  Cheadle,  26  Ohio  St.  393,  20  Am.  Rep.  768. 
»2  See  c.  41,  post. 

93  Grogan  v.  The  Broadway  Foundry  Co.,  87  Mo.  321. 

94  Comminge  v.  Stevenson,  76  Tex.  642,  13  S.  W.  556. 
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lay  its  tracks,  and  another  company  takes  possession 
of  the  same  and  uses  it,  both  companies  are  equally 
liable  for  nuisance  arising  from  the  manner  of  its  con- 
struction.95 A  railroad  company  and  a  municipality 
are  equally  liable  as  joint  tort-feasors  where  the 
former  constructs  its  tracks  in  a  public  street  in  such 
a  way  as  to  obstruct  drainage  in  consequence  of 
which  water  accumulates  upon  the  property  of  an 
abutting  property  owner.  The  company  is  liable  be- 
cause it  created  and  maintained  the  nuisance,  and  the 
city  because  of  its  duty  to  keep  the  streets  and  high- 
ways free  from  nuisance.86 

§  54.  Joint  Liability  in  Slander  and  Libel.— The  na- 
ture of  the  wrong  of  slander  forbids  anything  but  in- 
dividual liability.  A  partnership  cannot  be  held  for 
slander  uttered  by  one  of  its  members.97  The  general 
rule  of  joint  liability  that  all  who  either  aid  in  or 
assent  to  the  publication  are  answerable  therefor 
applies  to  the  wrong  of  libel.98  But  as  this  tort  is 
not  committed  unless  there  is  a  publication,  it  follows 
that  there  can  be  no  joint  liability  on  the  part  of  one 
who  merely  composes  an  article  but  does  not  consent 
to,  or  is  in  no  wise  connected  with,  its  publication.99 
But  if  one  composes  an  article  libelous  in  its  charac- 
ter, and  expressly  or  impliedly  consents  to  its  publi- 
cation, or  if  its  publication  results  from  causes  which 
he  might  have  controlled,  he  is  jointly  liable  with  the 
one  publishing  the  same.100  Where  one  dictates,  an- 
other writes,  and  another  publishes  a  libel,  all  are 

95  Tate  v.  M.  K.  &  T.  Ry.  Co.,  64  Mo.  149. 

96  Zanesville  v.  Fannan,  53  Ohio  St.  605,  53  Am.  St.  Rep.  664, 
42  N.  E.  703. 

97  Page  v.  Citizens'   Banking  Co.,  Ill  Ga.  73,  78  Am.   St.  Rep. 
144,  36  S.  E.  418. 

98  Belo  v.  Fuller,  84  Tex.  450,  31  Am.  St.  Rep.  75,  19  S.  W.  616. 

99  Weir  v.  Hoss,  6  Ala.  881;  Mayne  v.  Fletcher,  9  Barn.  &  C.  382. 

100  15  Am.  St.  Rep.  335,  note,  and  cases  cited. 


103      LIABILITY   OF   PERSONS  ACTING   IN   CONCERT.     §  54 

liable  as  joint  tort-feasors.101  A  newspaper  reporter 
is  equally  responsible  with  the  proprietor  thereof  for 
the  publication  of  an  article  furnished  and  written  by 
the  reporter.102  One  who  makes  statements  of  a  li- 
belous character  to  a  newspaper  reporter,  who  writes 
it  up,  and  when  in  type  is  read  by  him,  is  a  joint  tort- 
feasor with  the  reporter  and  proprietor  of  the  pa- 
per.103 The  printer  of  a  publication  has  been  held 
equally  responsible  with  the  publisher  or  proprietor 
thereof.104  Those  who  distribute  a  paper  containing 
a  libelous  article  with  knowledge  of  the  same  are 
also  jointly  liable  with  all  others  concerned  in  such 
publication.105  One  who,  at  the  request  of  an  author, 
prints  libelous  matter  and  delivers  printed  copies  to 
the  author,  knowing  that  the  latter  intends  to  and 
does  submit  them  to  various  persons  to  be  read,  be- 
comes liable  as  a  publisher  from  the  moment  that  any 
third  person  reads  the  same.106  The  mere  furnishing 
by  one  of  materials  used  by  another  in  the  preparation 
of  an  alleged  libel  does  not  constitute  a  publication 
of  it  by  the  former  person,  if,  when  printed,  the  ar- 
ticle is,  as  a  whole,  something  very  different  from  the 
materials  furnished.107  Two  persons  participating  in 
the  composition  of  a  libelous  letter  written  by  one 
of  them,  and  sent  by  mail  to  the  person  to  whom  it 
is  addressed,  is  a  publication  by  both.1"**  It  does 
not  make  any  difference  in  the  liability   of   the   pro- 

101  Townshend  on  Slander  and  Libel,  sec.  115. 

102  15  Am.  St.  Rep.  335,  note. 

103  Clay  v.  People,  86  111.  147. 

104  Watts  v.  Fraser,  7  Car.  &  P.  369;  Rex  v.  Dover,  8  How.  St 
Tr.  546. 

105  Staub  v.  Benthuysen,  36  La.  Ann.  467;  Rex  v.  Matt,  8  Mod. 
123. 

106  Youmans  v.   Smith,   153  N.  Y.  214,  47  N.  E.   265;   King  v. 
Burdett,  4  Barn.  &  Adol.  95. 

107  Howland  v.  Blake  Mfg.  Co.,  156  Mass.  543,  31  N.  E.  656. 

108  Miller  v.  Butler,  6  Cush.  71,  52  Am.  Dec.  768. 
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prietor  of  a  newspaper  whether  he  has  knowledge  of 
the  libelous  article  or  not,  he  being  chargeable  with 
everything  published  in  his  paper.109  The  liability 
of  a  newspaper  proprietor  for  the  acts  of  one  of  its 
newswriters,  or  for  one  in  whose  charge  the  manage- 
ment of  the  paper  is  intrusted,  is  said  to  be  broader 
than  that  of  master  and  servant,  or  principal  and 
agent,  such  proprietor  being  presumed  to  have  pub- 
lished the  libel  appearing  therein,  want  of  knowledge 
on  his  part  that  the  publication  was  made  in  his  ab- 
sence not  being  a  good  defense.110  The  same  rule  may 
be  applied  to  a  partnership,  each  partner  being  re- 
garded as  the  agent  of  the  other  and  of  the  firm,  so 
that  each  may  be  held  liable  for  the  malicious  publica- 
tion of  a  libel.111  The  publication  of  a  libel  by  a  news 
collecting  agency  which  sends  it  to  newspapers  which 
are  its  customers  renders  it  liable  as  a  joint  tort-fea- 
sor with  the  publishers  of  each  of  the  newspapers 
which  publish  it.112  The  ordinary  rule  of  procedure 
in  joint  and  several  liability  applies,  and  the  propri- 
etor of  a  newspaper  which  publishes  a  libel  may  be 
sued  therefor  without  joining  the  writer  thereof.113 

§  55.  Joint  Liability  for  Malicious  Prosecution.— Sev- 
eral persons  may  be  jointly  liable  for  malicious  prose- 
cution, as  where  three  persons  combine  to  have  an- 
other indicted  for  a  crime.114  A  corporation  is  liable 
equally  with  its  agent  who  wrongfully  causes  an  ar- 

109  Haines  v.  Schultz,  50  N.  J.  L.  481,  14  Atl.  488;  Andres  v. 
Welles,  7  Johns.  260,  5  Am.  Dec.  267;  Bruce  v.  Reed,  104  Pa.  St. 
408,  49  Am.  Rep.  586. 

no  Bruce  v.   Reed,   104   Pa.   St.  408,  49  Am.   Rep.   586. 

in  Lothrop  v.  Adams,  133  Mass.  471,  43  Am.  Rep.  528;  Hunter 
v.  Wakefield,  97  Ga.  543,  54  Am.  St.  Rep.  438,  25  S.  E.  347. 

112  Union  Associated  Press  v.  Heath,  63  N.  Y.  Supp.  96,  49  App. 
Div.  247;  Woods  v.  Pangburn,  75  N.  Y.  495. 

113  Ludwig  v.  Cramer,  53  Wis.  193,  10  N.  W.  81. 

114  Dreux  v.  Domec,  18  Cal.  83. 
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rest;  as  where  an  agent  of  an  insurance  company  pro- 
cures the  arrest  of  another  for  arson.115  So  where 
an  agent  procures  an  arrest  for  embezzlement.116  An 
action  for  malicious  prosecution  may  be  brought  in 
such  case,  however  foreign  the  tort  may  be  to  the  ob- 
jects of  the  corporation,  if  the  act  is  done  in  its  ser- 
vice,117 malice  of  the  agents  in  such  cases  being  im- 
puted to  the  corporation.118  If  an  agent  or  attor- 
ney of  the  plaintiff  has  knowledge  of  the  want  of 
probable  cause  and  of  the  malice,  they  are  jointly  re- 
sponsible with  such  plaintiff.119  In  a  case  where  one 
partner,  without  the  knowledge  or  consent  of  the 
other,  maliciously  procures  the  arrest  and  imprison- 
ment of  a  debtor  of  the  firm,  such  act  not  benefiting 
the  firm,  it  is  held  that  the  partner  not  participating 
therein  is  not  liable.120  Members  of  a  partnership 
and  others  who  conspire  together  to  injure  another 
in  instituting  and  carrying  on  a  prosecution  are  all 
jointly  liable  in  an  action  for  malicious  prosecu- 
tion.1541 One  who  merely  furnishes  information  lead- 
ing to  the  investigation  is  not  jointly  liable  for  mali- 
cious prosecution.123     All  those  instrumental  in  the 

us  Williams  v.  Planters'  Ins.  Co.,  57  Miss.  TCQ,  34  Am.  Rep.  494. 

lie  Carter  v.  Howe  Machine  Co.,  51  Md.  290,  34  Am.  Rep.  311. 

U7  Hussey  v.  Norfolk  etc.  R.  R.  Co.,  98  N.  C.  34,  2  Am.  St.  Rep. 
312,  3  S.  E.  923;  Vance  v.  Erie  Ry.  Co.,  32  N.  J.  L.  334,  90  Am. 
Dec.  665. 

us  Reed  v.  Home  Sav.  Bank,  130  Mass.  443,  39  Am.  Rep.  468; 
Carter  v.  Howe  Machine  Co.,  51  Md.  290,  34  Am.  Rep.  311;  Williams 
v.  Planters'  Ins.  Co.,  57  Miss.  759,  34  Am.  Rep.  494;  Vance  v.  Erie 
Ry.  Co.,  32  N.  J.  L.  334,  90  Am.  Dec.  665. 

119  Warfleld  v.  Campbell,  35  Ala.  349;  Wood  v.  Weir,  5  B.  Mon. 
546. 

120  Rosenkrans  v.  Barker,  115  111.  331,  56  Am.  Rep.  169,  3  N.  E. 
93;  Gilbert  v.  Emmons,  42  111.  143,  89  Am.  Dec.  412;  Grand  v.  Van 
Vleck,  69  111.  478. 

121  Page  v.  Citizens'  Banking  Co.,  Ill  Ga.  73,  78  Am.  St.  Rep.  144, 
36  S.  E.  418. 

122  Jordon  v.  Alabama  etc.  R.  R.  Co.,  81  Ala.  220,  8  South.  191. 
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institution  of  a  prosecution  cannot  be  held  to  be  joint 
tort-feasors  unless  they  have  the  same  knowledge. 
But  the  general  rule  is  that  everyone  who  has  any- 
thing to  do  with  the  prosecution  of  a  malicious  suit 
is  liable.  And  this  applies  to  the  malicious  abuse  of 
process.123 

§  56.  Liability  of  Municipalities  or  Counties  Jointly 
Maintaining  Bridge. — Where  two  municipalities  join  in 
constructing  and  maintaining  a  bridge,  and  a  person 
is  injured  by  a  defect  in  such  bridge,  action  may  be 
brought  against  either  or  both  as  joint  tort-feasors.1584 
And  so  where  a  bridge  is  required  to  be  kept  in  repair 
by  a  town  and  a  county,  each  paying  one-half  of  the 
expenses,  both  county  and  town  can  be  held  as  joint 
tort-feasors  for  any  injury  occurring  thereon.ias 

§  57.  Action  for  Joint  Tort  may  be  Brought  How. — 
It  is  generally  accepted  law  that  where  two  or  more 
persons  jointly  commit  an  actionable  tort,  the  injured 
party  may  join  them  all  in  one  action,  or  he  may  bring 
a  separate  action  against  each.  The  liability  being 
joint  and  several,  each  wrongdoer  being  liable  for  all 
the  consequences  of  the  injury,  one  may  be  compelled 
to  respond  in  damages  for  the  entire  wrong.12**    It  is 

123  Kreiser  v.  Scofield,  29  N.  Y.  Supp.  6S5,  9  Misc.  Rep.  200. 

124  Weisenberg  v.  Winnecome,  5B  Wis.  667,  14  N.  W.  871;  Walsh 
v.  Trustees  of  New  York  etc.  Bridge,  96  N.  Y.  427;  Brown  v.  Fair- 
haven  etc.,  47  Vt.  386. 

125  Lyman  v.  County  of  Hampshire,  140  Mass.  311,  3  N.  E.  211. 

126  Grundel  v.  Union  Iron  Works,  127  Cal.  438,  f8  Am.  St.  Rep. 
75,  59  Pac.  826;  Seddon  v.  Connell,  10  Sim.  81;  Smith  v.  Rines,  2 
Sumn.  338,  Fed.  Cas.  No.  13,100;  Cheney  v.  Powell,  88  Ga.  629,  15 
S.  E.  750;  Werner  v.  Edmiston,  24  Kan.  147,  153;  Boston  etc.  R.  R. 
Co.  v.  Shanly,  107  Mass.  579;  State  v.  Boyce,  72  Md.  140,  20  Am.  St. 
Rep.  458,  19  Atl.  366;  Livingston  v.  Bishop,  1  Johns.  290,  3  Am. 
Dec.  330;  Lovejoy  v.  Murray,  3  Wall.  1;  Baker  v.  Lovett,  6  Mass. 
80,  4  Am.  Dec.  88;  Wisconsin  Cent.  R.  R.  Co.  v.  Ross,  142  111.  9, 
34  Am.  St.  Rep.  49,  31  N.  E.  412. 
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not  necessary,  therefore,  to  make  all  persons  parties 
who  may,  more  or  less,  have  joined  in  the  act  com- 
plained of,  so  that  it  follows  that  where  only  one  or  a 
portion  of  several  joint  wrongdoers  are  made  parties 
defendant  to  an  action,  those  who  are  parties  have  no 
right  to  ask  the  court  to  make  their  co-wrongdoers  par- 
ties defendant  also,  as  in  the  case  of  contractual  liabil- 
ity. Of  course  it  is  no  defense  to  say  that  they  are  not 
all  joined.127  There  can  be  no  such  thingas  nonjoinder 
of  parties  in  tort,  where  a  joint  cause  of  action  is  al- 
leged.128 If  two  defendants'be  sued  jointly  for  a  tort, 
and  the  evidence  is  not  sufficient  to  hold  one,  there  may 
be  a  discontinuance  as  to  that  one,  and  the  trial  may 
proceed  as  to  the  other.  In  such  case,  the  joint  ac- 
tion does  not  fail  because  the  tort  is  not  joint,  if  com- 
mitted, but  for  the  reason  that  the  evidence  fails  to 
show  any  concert  of  action.  But  where  the  action 
is  based  upon  a  joint  tort,  and  the  evidence  fails  to 
show  that  the  defendants,  were  joint  tort-feasors,  it  is 
said  that  recovery  may  not  be  had  against  one  or 
both.120  Where  a  transaction  gives  rise  to  an  action 
in  tort  or  upon  contract  at  the  election  of  the  injured 
party,  this  right  being  exercised  and  the  action  of 
contract  being  brought,  it  can  only  be  sustained 
against  those  who  have  received  the  money  realized 
from  the  sale  of  property  which  has  been  con- 
verted.130 

A  corporation  has  a  remedy  against   its   directors 
for  negligence,  fraud,  breaches  of  trust,  and  the  like, 

127  Id.;  Gulf  etc.  Ry.  Co.  v.  James,  73  Tex.  12,  15  Am.  St.  Rep. 
742,  747,  10  S.  W.  744. 

128  Cheney  v.  Powell,  88  Ga.  629,  15  S.  E.  750;  BIoss  v.  Plymale,  3 
W.  Va.  393,  100  Am.  Dec.  752. 

129  Dutton  v.  Landsdowne  Borough,  198  Pa.  St.  563,  82  Am.  St. 
Rep.  814,  48  Atl.  494. 

130  Ward  v.  Hood,  124  Ala.  570,  82  Am.  St.  Rep.  205,  27  South. 
245. 


§  58    LIABILITY   OF   PERSONS   ACTING   IN   CONCERT.      108 

and  the  case  against  each  is  distinct,  depending  upon 
the  evidence  against  him,  unless  two  or  more  have 
joined  or  participated  in  the  wrongful  act,  in  which 
case  all  participants  may  be  joined  in  the  suit;  and 
where  the  act  is  illegal  or  in  violation  of  some  posi- 
tive law,  the  authorities  indicate  that  there  is  no 
right  of  contribution  where  only  one  is  sued  and 
charged;  and  therefore  it  is  held  in  many  cases  that  it 
is  not  necessary  to  make  all  the  directors  parties  who 
have  more  or  less  joined  in  the  act  complained  of.131 

§  58.   Same  Continued— Separate  Action  Against  Each 

— Rules  and  Incidents. — If  a  separate  action  is  brought 
by  the  injured  party  against  one  joint  wrongdoer, 
and  recovery  of  the  entire  damage  sustained  is 
had,  as  may  be,13a  no  further  questions  will  arise. 
Where  there  has  been  only  one  wrongful  act,  there 
can  be  but  one  full  and  complete  indemnity.  When 
that  is  obtained,  the  party  has  exhausted  his  rem- 
edy.133 There  are  two  very  important  questions  aris- 
ing with  respect  to  the  prosecution  of  separate  actions 
against  one  of  two  or  more  joint  wrongdoers,  viz.: 
(1)  If  the  plaintiff  obtains  judgment  against  one  joint 
tort-feasor,  which  is  not  satisfied,  and  (2)  if  such  judg- 
ment is  only  partially  satisfied:  can  he  then  main- 
tain another  action  for  the  same  wrong  against  an- 
other one  of  the  joint  wrongdoers,  or  is  such  judg- 
ment, though  not  satisfied,  or  only  partially  satisfied, 
a  bar  to  another  action  against  another  joint  tort- 
feasor? 

These  questions  have  been  very  carefully  and  learn- 
edly considered  from  the  earliest  time  down  to  quite 

131  North  Hudson  etc.  Assn.  v.  Childs,  82  "Wis.  460,  33  Am.  St. 
Rep.  57,  52  N.  W.  600;  Thompson  on  Liability  of  Corporate  Officers, 
notes    352,  353,  411. 

132  Cheney  v.  Powell,  88  Ga.  629,  15  S.  E.  750. 

133  Stone  v.  Dickinson,  5  Allen,  29,  81  Am.  Dec.  727. 
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recently,  and  the  law  with  respect  thereto  is  well  set- 
tled. Authorities  upon  the  questions  range  them- 
selves into  three  classes,  which,  for  the  sake  of  clear- 
ness, will  be  discussed  in  separate  sections.  First  will 
be  noticed — 

§  59.  Same — The  Common  Law. — The  history  or 
growth  of  the  rules  of  law  upon  this  subject  as  they 
have  found  expression  from  the  earliest  period  will 
be  both  interesting  and  instructive.  There  were  a 
number  of  early  English  cases  touching  upon  the  ques- 
tion of  the  effect  of  an  unsatisfied  judgment  against 
one  joint  tort-feasor,  Brown  v.  Wootton134  being 
spoken  of  and  referred  to  as  the  leading  case  which  is 
looked  to  by  American  courts  in  shaping  and  mold- 
ing the  rules  in  this  country.  But  there  were  cases 
earlier  than  this  one,  different  from  it;  but  the  rule 
announced  therein  became  the  common-law  rule, 
which  has  been  continually  followed  in  England,  and 
is  to  the  effect  that  a  judgment  rendered  against  one 
of  two  or  more  persons  who  commit  a  joint  tort,  even 
without  execution,  is  a  bar  against  the  others  for 
the  same  cause.  Until  the  decision  in  Brown  v. 
Wootton,  the  rule  seems  to  have  been  that  there  must 
have  been  satisfaction  before  a  judgment  could  oper- 
ate as  a  bar.1*5  "It  was  never  intended,"  said 
Shower,  in  Claxton  v.  Swift,  2  Show.  494,  "until  the 
case  of  Brown  v.  Wootton,  that  a  bare  judgment 
should  be  a  bar."  But  the  doctrine  of  Brown  v. 
Wootton,  that  a  judgment  merely  operates  as  a  bar 
to  an  action  against  other  joint  tort-feasors  became, 
as  stated,  the  settled  common-law  doctrine,  the  courts 

134  Cro.  Jac.  73. 

135  See  Brooke's  Abridgment,  tit.  Judgment,  pi.  98;  Morton's 
Case,  Cro.  Eliz.  30;  Lendall  and  Pinfold,  1  Leon.  19;  Hitchcock  v. 
Thurland,  3  Leon.  122;  Cooke  v.  Jenner,  Hob.  66;  Corbit  v.  Barnes, 
W.  Jones,  377. 
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of  England  refusing  to  follow  the  decisions  by  the 
American  courts  that  an  unsatisfied  judgment  is  not 
a  bar  in  such  cases.136  The  reasons  assigned  for  the 
common-law  rule  are,  that  "you  shall  not  bring  the 
same  cause  of  action  twice  to  a  final  termination";137 
that  "if  it  (the  judgment)  were  held  not  to  be  a  de- 
fense, the  effect  would  in  the  first  place  be  to  encour- 
age any  number  of  vexatious  actions,  etc."138 

The  case  of  Moreton  v.  Hardem139  serves  to  show 
another  reason  for  the  position  taken  by  the  English 
courts.  This  case  demonstrates  the  right  which  an 
injured  person  may  have  in  certain  cases  to  elect  to 
sue  by  one  form  of  action  one  joint  tort-feasor,  and 
another  by  a  different  form,  as,  for  example,  an  ac- 
tion on  the  case  for  negligence  of  one  joint  tort-feasor,  ' 
and  trespass  against  another  for  the  same  wrong  for 
the  immediate  or  direct  act,  as  an  action  on  the  case 
against  the  proprietors  of  a  stage-Coa'ch,  for  the  negli- 
gence of  their  driver  in  running  into  plaintiff,  and 
trespass  against  the  driver.  Another  reason  as- 
signed for  the  doctrine,  which  was  applied  only  in 
trover  and  trespass,  was  that  a  recovery  in  trover 
against  one  vested  the  property  in  the  plaintiff.141* 
And  such  was  the  case  in  trespass.141  But  this  is 
giving  effect  to  a  judgment  greater  than  should  be;  it 
being  only  for  money  damages  covering  the  value  of 

136  King  v.  Hoare,  13  Mees.  &  W.  504,  506;  Brinsmead  v.  Harri- 
son (1872),  L.  R.  7  Com.  P.  547;  Buckland  v.  Johnson,  15  Com.  B. 
161;  Rice  v.  Reed  (1900),  1  Q.  B.  54,  67;  Adams  v.  Ham,  5  TJ.  C.  Q. 
B.  292;  Sloan  v.  Creaser,  22  U.  C.  Q.  B.  127;  Adams  v.  Broughton, 
Andrew,  18. 

137  Kitchen  v.  Campbell,  3  Wils.  304. 

138  Brinsmead  v.  Harrison,  L.  R.  7  Com.  P.  547. 

139  6  Dowl.  &  R.  275. 

140  Adam  v.  Broughton,  2  Strange,  278.  See  White  v.  Philbrick, 
5  Greenl.  147,  17  Am.  Dec.  214. 

141  Campbell  v.  Phelps,  1  Pick.  62,  11  Am.  Dec.  139.  See  Hep- 
burn v.  Sewell,  5  Har.  &  J.  211,  9  Am.  Dec.  512. 
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property  converted,  and  for  injuries  sustained.  A 
judgment  is  but  a  security  for  the  original  cause  of 
action,  until  it  be  made  productive  in  satisfaction  to 
the  party.143  This  question  is  still  receiving  the 
careful  attention  of  our  courts,  and  the  tendency  of 
our  later  authorities  is  in  favor  of  the  rule  that  a 
judgment  in  trover  does  not  transfer  the  title,  and 
that  a  levy  upon  it  as  the  property  of  the  judgment 
debtor  does  not  constitute  an  irrevocable  election  to 
treat  the  property  as  vested  in  the  defendant.143 

§  60.  Common-law  Rule  Further  Considered— Funda- 
mental Principles. — The  rule  at  common  law  is  un- 
sound because  it  ignores  the  fundamental  principle 
of  joint  and  several  liability.  The  nature  of  the  ob- 
ligation of  joint  tort-feasors  and  the  rights  of  the  in- 
jured party  should,  of  course,  govern  the  course  of 
procedure.  We  are  well  aware,  however,  that  im- 
provements in  substantive  law  in  earlier  England 
were  retarded  by  the  inadequacy  of  their  procedure. 
The  reasons  assigned  by  the  courts  for  the  rule  stated 
in  the  last  section,  that  an  unsatisfied  judgment 
against  one  is  a  bar  to  one  against  another  joint  tort- 
feasor, are  based  upon  procedural  grounds.  Questions 
of  multiplicity  of  actions,  or  those  vexatious  in  char- 
acter, the  reduction  of  an  uncertain  to  a  certain  lia- 
bility, do  not  have  much  to  do  with  the  fundamental 
principles  of  joint  and  several  liability,  but  rather  are 
antagonistic  thereto.  The  liability  of  joint  tort- 
feasors is  just  as  certain  and  determinate  in  one 
sense    as    contractual    liability,  the    only    difference 

142  Drake  v.  Mitchell,  3  East,  252.  See  Sheldon  v.  Kibbe,  3 
Conn.  214,  8  Am.  Dee.  176,  repudiating  the  doctrine  that  judgment 
vests  title;  Elliott  v.  Porter,  5  Dana,  299,  30  Am.  Dec.  689. 

143  Miller  v.  Hyde,  161  Mass.  472,  37  N.  E.  760,  42  Am.  St.  Rep. 
425,  and  valuable  note  on  pages  433-435,  and  cases  pro  and  con; 
Atwater  v.  Tupper,  45  Conn.  144,  29  Am.  Rep.  674. 
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being  that  in  the  former  the  amount  of  the  liability 
is  not  certain  until  ascertained  and  determined  by- 
judicial  adjudication,  while  the  contractual  liability 
is  fixed  in  many  cases  by  the  contract.  But  when  it 
has  been  determined  in  an  action  for  a  joint  wrong, 
even  only  against  one  of  the  tort-feasors,  that  a 
plaintiff  has  suffered  the  amount  of  the  judgment  on 
account  thereof,  there  is  no  more  reason  for  saying 
that,  when  such  judgment  is  not  satisfied,  you  shall 
not  be  permitted  to  sue  another  tort-feasor,  who  may 
be  located  in  a  different  jurisdiction,  than  there  is 
for  saying  that  when  judgment  upon  a  joint  and  sev- 
eral contractual  liability  against  only  one  of  the 
parties,  is  unsatisfied,  you  shall  not  be  allowed  to 
sue  another.  In  the  language  of  Chief  Justice  Mar- 
shall: "In  point  of  real  justice  there  can  be  no  reason 
why  an  unsatisfied  judgment  against  J.  (a  joint  debt- 
or) should  bar  a  claim  on  M.,"  who  was  indebted  with 
him,  and  was  severally  sued.144 

The  following  pertinent  quotation  from  Hosmer, 
C.  J.,14S  is  made:  "In  one  sense,  every  contract,  as  well 
as  every  joint  trespass,  is  joint  and  several;  because 
each  promisor  is  liable  for  the  whole,  and  may  be 
compelled  to  make  satisfaction.  This  expression  is 
universally  true,  as  to  the  essence  of  the  debt  or  de- 
mand, in  both  the  cases  alluded  to.  Every  trespass, 
however,  is  joint  and  several  in  a  different  sense — 
that  is,  in  reference  to  the  mode  of  redress;  and  a 
suit  may  be  instituted  against  all  the  trespassers,  or 
either  of  them,  at  the  election  of  the  person  injured. 
It  would  seem  to  result  from  this  admitted  principle 
that  a  judgment  recovered  against  one  joint  tres- 
passer can  be  no  bar  to  a  judgment  against  another, 
in  order  to  avoid  the  most  palpable  absurdity.    'If,' 

144  Sheeny  v.  Mandeville,  6  Cranch,  253. 

145  Sheldon  v.  Kibbe,  3  Conn.  214,  8  Am.  Dec.  177. 
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said  Kent,  C.  J.,  in  Livingston  v.  Bishop,  1  Johns. 
290,  3  Am.  Dec.  330,  'there  can  be  but  one  recovery, 
it  is  vain  to  say  that  the  plaintiff  may  bring  separate 
suits;  for  the  cause  that  happens  first  to  be  tried  may 
be  used  by  way  of  plea  puis  darrein  continuance,  to  de- 
feat other  actions  that  are  in  arrear.  The  common 
law,  founded  as  it  is  upon  reason,  and  allowing  noth- 
ing that  is  nugatory,  much  less  that  is  pernicious,  will 
sanction  no  inutility  or  absurdity.  Now,  what  can 
be  more  absurd  than  to  authorize  the  pendency  and 
proceeding  of  twenty  separate  actions  against  per- 
sons concerned  in  a  joint  trespass,  and  after  the  ac- 
cumulation of  vast  expense,  to  hold  the  first  judgment 
bars  the  other  suits.  Satisfaction  of  a  judgment, 
equally  with  payment  before  action  brought,  must  be 
attended  with  this  effect;  but  if  the  bare  existence 
of  a  judgment  had  this  operation,  justice  and  con- 
venience, in  opposition  at  law  indisputably  estab- 
lished, would  imperiously  demand  that  joint  tres- 
passes should  be  the  subject  only  of  joint  suit." 

A  judgment  against  one  tort-feasor  extinguishes 
the  cause  of  action,  not  against  all,  but  the  one  only 
who  is  sued.  Such  judgment  is  precisely  parallel  to 
one  on  a  joint  and  several  contract,  neither  of  which 
extinguishes  the  cause  of  action  as  to  those  against 
whom  judgment  is  not  rendered.  In  both  instances 
the  action  is  founded  on  an  entire  indivisible  cause 
of  action,  the  unity  and  indivisibility  thereof  being 
alike;  there  should  be  no  difference  between  the  legal 
effect  of  the  judgment  in  either  case.146 

In  closing  this  feature  of  the  question  under  consid- 
eration it  may  be  seriously  doubted  whether  or  not  we 
have  in  this  country  really  appreciated  the  scope 
or  effect  of  the  English  cases.     It  may  be  suggested 

146  Sheldon  v.  Kibbe,  3  Conn.  214,  8  Am.  Dec.  176. 
Torts,  Vol.  1—8 
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that  the  principle  of  those  decisions  cannot  be  ap- 
plied indiscriminately  to  all  classes  of  torts,  being 
based  as  they  are  upon  actions  of  trover  and  tres- 
pass. It  is  well  put  by  the  Ehode  Island  supreme 
court:  "The  principle  of  those  decisions  was  that  by 
the  judgment  in  the  action  of  trover  for  the  full  value 
of  the  goods,  the  property  in  the  goods  was  changed 
by  relation  from  the  time  of  the  conversion,  and  hence 
the  plaintiff,  having  no  further  interest  in  the  goods 
themselves,  could  not  sue  in  trespass  for  taking  them. 
Thus  the  judgment  became  a  bar  to  a  subsequent  suit 
in  trespass.  Such  a  conclusion  rests  upon  a  reason- 
able ground,  whatever  may  be  said  about  the  more 
modern  doctrine  that  the  title  does  not  pass  until  sat- 
isfaction of  the  judgment If  a  judgment  was 

regarded  in  law  as  equivalent  to  a  payment,  then  a 
plaintiff  could  have  no  further  action,  because  he 
would  have  received  full  satisfaction  for  the  full 
value  of  his  property.  From  such  cases  the  rule  came 
to  be  stated  that  a  judgment  against  one  joint  tort- 
feasor would  bar  an  action  against  another.  But, 
even  in  England,  this  was  stating  the  rule  too  broad- 
ly. ...  .  The  English  rule,  traced  to  its  foundation, 
was  simply  this:  that  when  title  was  held  to  have 
passed  by  a  judgment  in  trover,  the  judgment  was  a 
bar  to  a  subsequent  action  against  a  joint  tres- 
passer."147 

§  61 .  Same  Subject  Continued— The  American  Rule. — 
All  of  the  states  in  this  country  but  two  refused  to 
adopt  the  common-law  doctrine  that  a  judgment 
against  one  of  two  or  more  joint  tort-feasors,  though 

147  Parmenter  v.  Barstow  (1899),  21  R.  I.  410,  43  Atl.  1035.  "So 
far  as  a  change  of  property  consequent  upon  the  judgment  consti- 
tutes a  good  defense  to  a  second  action  against  another  party,  it 
is  limited  to  actions  of  trover  and  of  trespass  de  bonis  asportatis, 
and  does  not  apply  to  other  actions  of  trespass":  White  v.  Philbrick, 
5  Greenl.  147,  17  Am.  Dec.  214. 
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unsatisfied,  operates  as  a  bar  to  an  action  against  the 
others.  While  the  courts  of  two  states,  Virginia  148 
and  Rhode  Island,149  at  first  pronounced  in  favor  of 
the  English  doctrine,  a  very  recent  decision  in  the  lat- 
ter state  distinguishes  the  earlier  case,  as  well  as 
limits  the  doctrine  of  the  English  cases,  holding  that  a 
judgment  operates  as  a  bar  in  such  case  only  in  ac- 
tions of  trover,  and  is  not  applicable  to  all  other  torts 
like  assault,  trespass,  negligence,  and  libel,  in  which 
cases  the  acts  are  so  far  individual  and  distinct  as  to 
give  rise  to  several  causes  of  action.150  In  the  states 
repudiating  the  common  law  it  is  considered  that 
nothing  short  of  the  satisfaction  of  a  judgment  ob- 
tained against  one,  or  his  release,  will  operate  to  de- 
feat a  recovery  by  the  same  plaintiff  against  another 
joint  wrongdoer  in  a  subsequent  action  founded  on 
the  same  tort;  that  is,  the  mere  rendition  of  judgment, 
without  any  satisfaction,  partial  or  otherwise,  or  the 
issuance  of  execution.  No  distinction  between  the 
classes  of  torts  is  observed  by  the  majority  cases 
adopting  the  foregoing  rule.151 

148  Wilkes  v.  Jackson,  2  Hen.  &  M.  355;  Petticola  v.  City  of 
Richmond,  95  Va.  455,  64  Am.  St.  Rep.  811,  28  S.  E.  566. 

149  Hunt  v.  Bates,  7  R.  I.  217,  82  Am.  Dec.  592. 

150  Parmenter  v.  Barstow  (1899),  21  R.  I.  410,  43  Atl.  1035. 

151  Alabama:  Blann  v.  Crocheron,  19  Ala.  647,  54  Am.  Dec.  203, 
and  valuable  note  on  the  subject;  same  case,  20  Ala.  321;  Du  Bose 
v.  Marx,  52  Ala.  506.  In  Blann  v.  Crocheron,  20  Ala.  320,  the  suit 
was  against  only  one,  who  tendered  the  amount  into  court,  which 
was  refused  by  the  plaintiff,  who  thereupon  brought  suit  against 
another,  and  this  was  held  no  bar. 

California:  Grundel  v.  Union  Iron  Works,  127  Cal.  438,  78  Am. 
St.  Rep.  75,  59  Pac.  826. 

Connecticut:  Sheldon  v.  Kibbee,  3  Conn.  214,  8  Am.  Dec.  176; 
Morgan  v.  Chester,  4  Conn.  387. 

Illinois:  Union  Co.  v.  Shacklett,  19  111.  App.  145;  Wisconsin  Cent 
R.  R.  Co.  v.  Ross,  142  111.  9,  34  Am.  St.  Rep.  49,  31  N.  E.  412. 

Iowa:  Turner  v.  Hitchcock,  20  Iowa,  310. 

Kentucky:  United  Society  of  Shakers  v.  Underwood,  11  Bush,  265, 
21  Am.  Rep.  214. 
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The  position  of  the  courts  of  this  country  is  well 
stated  by  Stitness,  J.,  in  Parmenter  v.  Barstow:152 
"In  Cooley  on  Torts,  second  edition,  section  137,  and 
in  Lovejoy  v.  Murray,  it  is  stated  that  the  only  two 
American  cases  which  directly  hold  in  favor  of  the 
bar  of  the  former  judgment  are  Hunt  v.  Bates,  7  B. 
I.  217,  82  Am.  Dec.  592,  and  Wilkes  v.  Jackson,  2  Hen. 
&  M.  (Va.)  355.  The  rule  in  this  country  is  that  joint 
tort-feasors  may  be  sued  separately.  We  have  seen 
that  Hunt  v.  Bates  and,  indeed,  the  English  cases, 
only  hold  the  contrary  in  cases  of  trover  and  tres- 
pass. As  to  other  torts  there  is  practical  unanimity. 
Virginia  stands  alone  in  holding  the  judgment  to  be 
a  bar  in  all  cases.  This  it  did  in  Wilkes  v.  Jackson, 
2  Hen.  &  M.  (Va.)  355,  which  was  an  assault  case. 

Maine:  White  v.  Philbrick,  5  Greenl.  147,  17  Am.  Dec.  214;  Jones 
v.  Lowell,  35  Me.  541. 

Maryland:  Gunther  v.  Lee,  45  Md.  66,  24  Am.  Rep.  504;  State  v. 
Boyce,  72  Md.  140,  19  Atl.  366,  20  Am.  St.  Rep.  458,  and  note. 

Massachusetts :  Elliott  v.  Hayden,  104  Mass.  180;  Stone  v.  Dickin- 
son, 5  Allen,  29,  81  Am.  Dec.  727. 

Missouri:  Page  v.  Freeman,  19  Mo.  421. 

Nebraska:  McReady  v.  Rogers,  1  Neb.  127,  93  Am.  Dec.  333. 

New  Hampshire:  Hyde  v.  Noble,  13  N.  H.  501,  38  Am.  Dec.  508. 

New  York:  Livingston  v.  Bishop,  1  Johns.  290,  3  Am.  Dec.  330; 
Osterhout  v.  Roberts,  8  Cow.  43;  Marsh  v.  Berry,  7  Cow.  348;  Woods 
v.  Rangburn,  75  N.  Y.  498;  Russell  v.  McCall,  141  N.  Y.  437,  38 
Am.  St.  Rep.  807,  36  N.  E.  498. 

North  Carolina:  Martin  v.  Buffaloe,  128  N.  C.  305,  83  Am.  St.  Rep. 
679,  38  S.  E.  902. 

Ohio:  Wright  v.  Lathrop,  2  Ohio,  33,  15  Am.  Rep.  529. 

Pennsylvania:  Floyd  v.  Browne,  1  Rawle,  125,  18  Am.  Dec.  602; 
Seither  v.  Philadelphia  Traction  Co.,  125  Pa.  St.  397,  17  Atl.  338, 
11  Am.  St.  Rep.  905,  and  note. 

Tennessee:  Knott  v.  Cunningham,  2  Sneed  (Tenn.),  210. 

Texas:  McGehee  v.  Shafer,  15  Tex.  198. 

Vermont:  Sanderson  v.  Caldwell,  2  Aik.  195;  Stewart  v.  Martin, 
16  Vt.  397. 

West  Virginia:  Grime  v.  McClung,  5  W.  Va.  131. 

United  States:  Lovejoy  v.  Murray,  3  Wall.  1. 

152  21  R.  I.  410,  43  Atl.  1035. 
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That  case  has  recently  been  reviewed  and  affirmed  in 
Petticolas  v.  Richmond  (1897),  95  Va.  456,  64  Am.  St. 
Rep.  811,  28  S.  E.  566,  which  was  trespass  on  the 
case  for  negligence.  The  court  rests  wholly  on  the 
English  cases  and  acquiescence  for  nearly  a  century 
in  the  rule  of  Wilkes  v.  Jackson."  Payment  of  a  sev- 
eral judgment  by  one  joint  wrongdoer  has  been  held 
to  be  a  release  of  all  others.163  A  full  release  and 
discharge  for  a  consideration  of  a  party  primarily  lia- 
ble for  a  tort  operates  as  a  discharge  of  one  who  is 
secondarily  liable.154 

§  62.    Same  Continued— Effect  of  Issuing  Execution — 

While  there  is  practical  unanimity  among  the  Ameri- 
can authorities  that  judgment  against  one  of  two  or 
more  joint  tort-feasors,  without  satisfaction  will  not 
operate  as  a  bar  to  an  action  against  the  others,  there 
is  stubborn  conflict  as  to  the  effect  of  the  issuance 
of  an  execution.  In  some  states  it  is  considered  that 
the  issuance  of  an  execution,  or  of  an  order  for  an 
execution  against  one  of  several  joint  tort-feasors,  is 
an  election  to  hold  that  one,  and  a  discharge  of  all 
the  others.155  The  plaintiff  may  elect,  it  is  said  de 
melioribus  damnis,  and  must  elect  when  separate  suits 
are  brought,  which  judgment  he  will  enforce;  and 
having  made  an  election  of  one  by  suing  out  an  exe- 

153  Ashcraft  v.  Knoblock,  146  Ind.  169,  45  N.  E.  69. 

154  Brown  v.  Louisburg,  126  N.  C.  701,  78  Am.  St.  Rep.  677,  30  S. 
E.   166., 

155  White  v.  Philbrick,  5  Greenl.  147,  17  Am.  Dec.  214;  Fleming 
v.  McDonald,  50  Ind.  278,  19  Am.  Rep.  711;  Davis  v.  Scott,  1  Blackf. 
169;  Snodgrass  v.  Hunt,  15  Ind.  274.  Plaintiff's  right  to  elect  for 
greater  damages  not  determined  until  he  sues  out  execution  or  ac- 
cepts satisfaction:  Blann  v.  Crocheron,  20  Ala.  320;  Boardman  v. 
Acer,  13  Mich.  77,  87  Am.  Dec.  736;  White  v.  Philbrick,  5  Greenl. 
147,  17  Am.  Dec.  214;  Smith  v.  -Singleton,  2  McMull.  184,  39  Am. 
Dec.  122;  Kenyon  v.  Woodruff,  33  Mich.  310;  Ashcraft  v.  Knoblock, 
146  Ind.  169,  45  N.  E.  69;  Knott  v.  Cunningham,  2  Sneed  (Tenn.),  210. 
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cution,  he  cannot  resort  to  others.  It  appears  to  be 
the  opinion  of  the  courts  that  if  part  only  of  the  judg- 
ment be  made  on  the  execution,  that  it  is  improper  to 
issue  another  execution  or  take  further  steps  for  the 
enforcement  of  the  judgment.156  The  weight  of  au- 
thority, too,  supports  the  rule  that  the  mere  issuance 
of  an  execution  without  obtaining  anything  thereon 
does  not  operate  to  prevent  the  plaintiff  from  resort- 
ing to  an  action  against  other  tort-feasors. 15T 

§  63.  Release  of  One  Joint  Tort-feasor— Partial  Sat- 
isfaction.— It  is  said  to  be  an  undoubted  principle  of 
the  common  law  that,  as  a  general  rule,  the  release 
of  one  joint  wrongdoer  releases  all.  The  reasons  fur- 
nished for  this  rule  are  that  the  act  of  the  injured 
party  should  be  taken  most  strongly  against  himself; 
that  being  so,  it  is  conclusive  evidence  that  he  has 
been  satisfied  for  the  wrong.  This  rule  has  been  ap- 
plied even  where  it  is  provided  by  the  terms  of  the 
release  that  the  same  shall  not  operate  as  a  bar  or 
satisfaction  as  to  the  other  wrongdoers.158 

There  is  no  dispute  among  the  authorities 
where  the  release  of  one  is  for  the  whole  injury;  all 
hold  that  such  release  is  a  bar  to  an  action  against 
any  or  all  of  them.  But  there  is  very  good  reason 
for  the  rule,  which  the  great  weight  of  authority  sup- 
ports, that  a  release  of  one  without  any  intention  to 

156  id.;  United  Society  of  Shakers  v.  Underwood,  11  Busb,  265, 
21  Am.  Rep.  214. 

157  Sheldon  v.  Kibbe,  3  Conn.  214,  8  Am.  Dec.  176;  Morgan  v. 
Chester,  4  Conn.  387;  Blann  v.  Crocheron,  19  Ala.  647  (perhaps 
dictum),  54  Am.  Dec.  203. 

158  Ellis  v.  Bitzer,  2  Ohio,  89,  15  Am.  Dec.  534;  Turner  v.  Hitch- 
cock, 20  Iowa,  310,  317;  Bronson  v.  Fitzhugh,  1  Hill,  185;  Brown  v. 
Marsh,  7  Vt.  320;  Delong  v.  Curtis,  35  Hun,  94;  Urton  v.  Price,  57 
Cal.  270;  Lord  v.  Tiffany,  98  N.  Y.  412,  50  Am.  Rep.  689;  McGehee 
v.  Shafer,  15  Tex.  198;  Duck  v.  Mayen  (1892),  2  Q.  B.  511.  See 
valuable  note  on  this  subject,  11  Am.  St.  Rep.  906;  Ruble  v.  Tur- 
ner, 2  Hen.  &  M.  (Va.)  38;  Gilpatrick  v.  Hunter,  24  Me.  18,  41  Am. 
Dec.  370. 
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release  the  other  joint  tort-feasors,  but  only  as  a 
partial  satisfaction,  discharges  the  others  only  pro 
tanto.1Si>  This  is  the  more  reasonable  and  logical 
rule,  and  an  examination  of  the  cases  holding  that 
a  release  of  one  discharges  all  will  disclose  that  the 
release  was  construed  to  be  of  such  import  as  to  be 
in  full  satisfaction,  and  the  rule  is  of  ancient  origin 
that  an  absolute  release  of  one  joint  tort-feasor  oper- 
ates as  a  discharge  of  all.1<$° 

Where  a  passenger  on  one  railway  who  is  injured 
by  a  collision  with  a  car  on  another  road,  releases  the 
company  on  whose  road  he  was  a  passenger  from  all 
liability,  such  release  operates  as  a  complete  dis- 
charge of  the  other  company,  and  this  is  so  even 
though  the  collision  is  due  entirely  to  the  negligence 
of  Lhe  latter  company.161 

§  64.  Judgment  and  Execution  in  Action  Against  All 
Joint  Tort-feasors. — Where  suit  is  brought  against  all 
of  several  joint  tort-feasors,  and  recovery  is  had,  the 
same  amount  must  be  awarded  against  all  of  the  de- 
fendants found  liable,  and  not  a  different  sum  against 
each.1634 

159  Snow  v.  Chandler,  10  N.  H.  92,  34  Am.  Dec.  140;  Shaw  v. 
Pratt,  22  Pick.  307;  Line  v.  Nelson,  38  N.  J.  L.  358;  McCrillis  v. 
Hawes,  38  Me.  568;  Chamberlin  v.  Murphy,  41  Vt.  110;  Sloan  v. 
Herrick,  49  Vt.  328;  Bloss  v.  Plymale,  3  W.  Va.  393,  100  Am.  Dec. 
752;  Catskill  Bank  v.  Messenger,  9  Cow.  37;  Gunther  v.  Lee,  45  Md. 
60,  67,  24  Am.  Rep.  504;  Ellis  v.  Esson,  50  Wis.  138,  153,  36  Am. 
Rep.  830,  6  N.  W.  518;  Seither  v.  Philadelphia  Traction  Co.,  125 
Pa.  St.  397,  17  Atl.  338,  11  Am.  St.  Rep.  905,  and  note,  906;  Ayer 
v.  Ashmead,  31  Conn.  447,  83  Am.  Dec.  154;  Stone  v.  Dickinson,  5 
Allen,  29,  81  Am.  Dec.  727. 

160  Merry  weather  v.  Wixan,  8  Term  Rep.  186;  Thurman  v.  Wild, 
11  Ad.  &  E.  453;  Ellis  v.  Bitzer,  2  Ohio,  89,  15  Am.  Dec.  534. 

161  Seither  v.  Philadelphia  Traction  Co.,  125  Pa.  St.  397,  11  Am. 
St.  Rep.  905,  17  Atl.  338;  Tompkins  v.  Clay  Street  R.  R.  Co.,  66  Cal. 
165,  4  Pac.  1165. 

162  Hunter  v.  Wakefield,  97  Ga.  543,  54  Am.  St.  Rep.  438,  25  S. 
E.  347. 
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§  66.    Classification  of  wrongs  involved  in  this  chapter. 

§  67.    Doctrines  of  agency  controlling. 

§  68.     Principle  of  joint  liability  of  principal  and.  agent 

§  69.  Same— Their  joint  liability  depends  upon  whether  the  acts 
are  within  scope  of  employment— Doctrine  discussed  and 
illustrated. 

§  70.    Scope  of  employment  continued— Illustrative  cases. 

§  71.  Same  continued— Acts  within  authority  of  servant— Illustra- 
tive cases. 

§  72.     Same  continued1— Acts  not  within  scope  of  employment. 

§  73.  Joint  liability  where  conduct  of  agent  or  servant  is  malicious 
or  willful. 

§  74.    Same  continued — Questions,  how  decided. 

§  75.    Same  continued— Kind  of  damages  that  may  be  assessed. 

§  76.     Husband  and  wife— Joint  liability. 

§  77.    Parent  and  child— Joint  liability. 

§  78.    Partnership— Liability  for  torts. 

§  79.     Partners— Joint  liability. 

§  80.    Joint  liability  of  attorney  and  client. 

§  81.  Joint  liability  of  officer  and  deputy— Principles  of  substantive 
liability. 

|  82.    Same  continued— Is  there  a  joint  liability? 

§  83.    When  the  agent  follows  an  independent  employment 

§  65.  What  is  Meant  by  Relationship. — At  the  be- 
ginning of  the  discussion  of  the  subject  of  this  chap- 
ter, an  explanation  of  what  is  meant  by  relationship, 
and  the  reasons  for  the  designation  of  the  chapter 
is  made.  Wrongs  here  treated  are  those  in  which 
the  persons  concerned  sustain  some  relation  of  priv- 
ity, or  are  brought  together  by  contractual  arrange- 
ment, expressly  or  impliedly,  as  distinguished  from 
torts  committed  by  direct  active  participation  treated 
in  another  chapter.     For  example  where  a  servant 
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acts  for  his  master,  or  a  husband  or  wife  acts  for 
either,  in  the  performance  of  an  act,  or  where  a  child 
acts  for  his  parent,  or  a  partner  acts  for  the  firm,  and 
the  like,  in  such  relationship  the  doctrines  of  prin- 
cipal and  agent  form  the  basis  of  liability  for  the 
wrongs  committed  by  virtue  of  these  relationships. 
It  is  said  that  "one  cannot  be  made  a  trespasser  by 
relation  especially  when  the  act  which  is  supposed  to 
make  him  such  is  the  act  of  the  party  who  is  not  his 
agent  or  in  any  way  under  his  control."1  The  rela- 
tions existing  between  those  committing  torts  while 
acting  in  concert  and  the  principles  to  be  applied, 
are  widely  different  from  those  existing  between  and 
governing  the  responsibility  of  persons  sustaining  the 
contractual  relation  of  principal  and  agent  or  mas- 
ter and  servant. 

§  66.  Classification  of  Wrongs  Involved  in  this  Chap- 
ter.— Torts  are  either  intentional  or  not  intentional. 
The  former  class  embrace  those  in  which  the  persons 
concerned  therein  are  equal,  active,  and  direct  par- 
ticipants, either  by  acts  of  design  or  conspiracy  or  by 
ratification  or  adoption.  The  principles  governing 
the  liability  for  intentional  wrongs  have  been  con- 
sidered.54 

This  chapter  treats  of  the  principles  of  joint  liabil- 
ity, where  parties  are  not  all  direct,  active  actors 
in  a  wrong,  but  are  brought  together  by  some  rela- 
tionship, such  as  arises  between  principal  and  agent, 
master  and  servant,  and  the  like.  A  master  or  prin- 
cipal may,  however,  be  a  direct  active  participant 
in  a  wrongful  act  with  his  servant,  but  generally  the 
wrongs  arising  from  this  relationship  are  those  where 
the  agent  or  servant  acts  for  the  principal  or  master, 

1  Ward  v.  Carp  River  Iron  Co.,  50  Mich.  522,  15  N.  W.  889;  Case 
v.  De  Goes,  3  Caines,  261;  Wickham  v.  Freeman,  12  Johns.  183. 

2  Ante,  c.  4. 
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and  such  wrongs,  therefore,  are  generally  not  of  in- 
tent, though  some  may  be  willful  and  intentional,  and 
if  so,  they  do  not  come  under  the  doctrine  now  to  be 
considered. 

4 

§  67.  Doctrines  of  Agency  Controlling.— The  rules  or 
principles  of  law  which  govern  the  rights,  and  deter- 
mine the  liability,  of  parties  in  joint  wrongs  not  of  in- 
tent, committed  by  virtue  of  relationship,  are  gener- 
ally those  underlying  the  relation  of  principal  and 
agent;  and  wherever  the  question  of  such  liability 
arises  it  will  be  solved  upon  this  basis.  The  same  is 
true  of  intentional  wrongs  committed  by  the  agent 
at  the  express  command  or  direction  of  the  principal. 
These  rules  are  numerous  and  are  separately  consid- 
ered. 

To  maintain  an  action  against  two  or  more  jointly, 
the  plaintiff  must  show  a  joint  cause  of  action.  In 
an  action  ex  delicto,  the  act  complained  of  must  be 
the  joint  act  of  all  the  defendants,  either  in  fact  or 
in  legal  intendment  and  effect.  The  act  of  a  servant 
is  not  the  act  of  the  master,  even  in  legal  intendment 
or  effect,  unless  the  master  previously  directs  or 
adopts  it.  In  other  cases,  he  is  liable  for  the  acts  of 
his  servant,when  liable  at  all,  not  as  if  the  acts  were 
done  by  himself,  but  because  the  law  makes  him  an- 
swerable.8 

§  68.  Principle  of  Joint  Liability  of  Principal  and 
Agent  is  but  another  phase  of  the  general  doctrine  of 
agency.  That  which  one  does  through  another  he  does 
himself,  the  one  committing  the  act,  as  well  as  the  one 
for  whom  it  is  done,  being  equally  responsible  there- 
for. There  can  be  no  division  of  responsibility.  One 
who  authorizes  or  directs  an  act  must  be  held  for  all 
the  results  of  its  commission,  and  while  in  some  cases 

8  Parsons  v.  Winchell,  5  Cush.  592,  52  Am.  Dec.  745. 
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it  may  seem  a  hardship  that  an  innocent  actor,  the 
agent,  should  also  be  held,  yet  the  person  injured 
should  not  be  compelled  to  look  beyond  the  person 
"who  actually  commits  wrong.  The  liability  is  based 
upon  grounds  of  public  policy  and  upon  the  theory 
that  the  one  who  has  placed  the  agent  in  a  position 
of  trust  and  confidence  should  suffer  rather  than  a 
stranger.4  So  it  would  be  unreasonable  to  hold  the 
principal  liable  for  acts  which  he  did  not  put  within 
the  power  of  the  agent  to  perform,  i.  e.,  those  beyond 
the  scope  of  his  employment,  and  hence  the  principal 
is  exempt  from  liability  for  such  acts.5 

The  agent  cannot  excuse  himself  on  the  ground 
that  his  principal  is  also  liable.  It  is  not  his  con- 
tract with  his  principal  that  exposes  him  to  liability 
to  third  persons,  but  his  common-law  obligation  to 
use  that  which  he  controls,  and  to  do  that  which  he 
is  assigned  to  do,  in  such  manner  as  not  to  injure 
another.6  To  hold  both  jointly  liable  there  must  be 
some  participation,  however  slight,  by  both.  But 
many  acts  may  be  committed  by  the  servant  with- 
out rendering  the  principal  liable  at  all;  and  again 
the  agent  may  be  guilty  of  acts  of  misfeasance  with- 
out the  express  direction,  or  even  contrary  to  com- 
mand, and  still  the  principal  be  equally  liable. 

The  well-settled  rule  as  to  the  latter  phase  of  this 
common  liability  is,  that  the  principal  is  liable  for 
all  acts  of  misfeasance  and  malfeasance  of  his  agent 

4  Higgins  v.  Westervliet  Turnpike  Co.,  46  N.  Y.  24,  7  Am.  Rep. 
293;  Isaacs  v.  Third  Ave.  E.  R.  Co.,  47  N.  Y.  123,  7  Am.  Rep.  418; 
Pittsburgh  etc.  Ry.  Co.  v.  Kirk,  102  Ind.  399,  52  Am.  Rep.  675,  1 
N.  E.  849;  Locke  v.  Stearns,  1  Met.  560,  35  Am.  Dec.  382. 

5  Little  Miami  Ry.  Co.  v.  Wetmore,  19  Ohio  St.  110,  2  Am.  Rep. 
.373;  Golden  v.  Newbrand,  52  Iowa,  59,  35  Am.  Rep.  257,  2  N.  W. 
537;  Quinn  v.  Power,  87  N.  Y.  535,  41  Am.  Rep.  392;  Canton  Cotton 
Warehouse  Co.  v.  Pool,  78  Miss.  147,  84  Am.  St  Rep.  620,  28  South. 

823. 

6  Baird  v.  Shipman,  132  111.  16,  22  Am.  St.  Rep.  504,  23  N.  E.  384. 
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committed  within  the  general  scope  of  employment. 
And  so  zealous  is  the  law  of  the  rights  of  the  injured, 
that  it  is  considered  that  the  principal  is  liable  for 
all  acts  which  may  be  fairly  and  reasonably  inferred 
from  the  circumstances  and  conditions  to  be  within 
the  power  of  the  agent.  But  few  leading  cases  are 
cited  in  support  of  this  fundamental  and  familiar 
proposition.7 

The  test  of  liability  is  whether  or  not  the  act  in 
question  was  done  in  the  prosecution  of  the  master's 
business,  not  whether  it  was  within  his  instructions.8 
The  liability  of  the  principal,  though  he  does  not  au- 
thorize, justify  the  act,  or  participate  in  it,  and  even 
if  he  disapproves  of  the  acts  of  his  agent  when  they 
are  within  the  scope  of  employment,  is  not  based  upon 
presumed  authority,  but  on  the  principle  already 
stated,  that,  having  placed  it  within  the  power  of 
another  acting  for  him  to  injure  third  persons,  he 
should  be  made  to  suffer  for  his  acts.9  The  ques- 
tion, then,  always  hinges  upon  the  nature  of  the  act, 
and  is  one  of  construction  as  to  the  power  which 
may  be  inferred  from  authority  expressly  conferred. 
If  the  tort  is  expressly  authorized  by  the  principal, 
then  he  is  an  active  participator. 

The  principle  is  well  settled  that  an  agent  or  ser- 
vant is  responsible  to  third  persons  only  for  injuries 
which  are  occasioned  by  his  misfeasance,  and  not  for 
those  occasioned  by  his  nonfeasance.  Some  confu- 
sion has  arisen  among  the  cases  from  a  failure  to 

7  Cosgrove  v.  Ogden,  49  N.  T.  255,  10  Am.  Rep.  361;  Tuel  v. 
Weston,  47  Vt.  634;  Johnson  v.  Barber,  5  Gilm.  425,  50  Am.  Dec. 
416;  Stone  v.  Cheshire  R.  R.  Co.,  19  N.  H.  427,  51  Am.  Dec.  192; 
Gass  v.  Coblens,  43  Mo.  377;  Corrigan  v.  Union  Sugar  Refinery, 
98  Mass.  577,  96  Am.  Dec.  685;  Ware  v.  Baratara  etc.  Canal  Co., 
15  La.  169,  35  Am.  Dec.  189,  and  note  and  cases. 

8  Cosgrove  v.  Ogden,  49  N.  Y.  255,  10  Am.  Rep.  361. 
»  Lee  v.  Sandy  Hill,  40  N.  Y.  448. 
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observe  clearly  the  distinction  between  nonfeasance 
and  misfeasance.  Nonfeasance  is  the  omission  of  an 
act  which  a  person  ought  to  do,  while  misfeasance  is 
the  improper  doing  of  an  act  which  a  person  ought 
not  to  do  at  all.10 

When  the  personal  liability  of  both  master  and 
servant  is  solved  by  the  doctrines  of  agency,  then 
arises  the  question  of  joining  them  both  in  one  ac- 
tion, which  pertains  more  to  procedural  law.  The 
rule  is  well  settled  that  they  are  joint  tort-feasors, 
and  that  they  may  both  be  joined  in  one  action.11 

The  courts  have  not  all  been  clear  as  to  whether 
the  master  and  servant  can  be  sued  jointly  in  tres- 
pass for  the  tort  of  the  servant.  It  is  said  that: 
"The  doubt  has  been  as  to  whether,  under  the  com- 
mon-law pleading,  the  master  was  not  liable  in  tres- 
pass on  the  case,  and  the  servant  liable  in  trespass, 
so  that  the  two  could  not  be  joined  in  the  same  ac- 
tion. Under  our  more  rational  system  of  code  plead- 
ing, we  have  abolished  the  distinction  between  tres- 
pass and  trespass  on  the  case,  and  there  is  no  reason 
why  the  two  should  not  be  joined  in  one  action.  If 
the  plaintiff  has  a  cause  of  action  against  one  per- 
son, all  he  now  has  to  do  is  to  state  it  plainly  and  dis- 
tinctly; if  he  has  a  cause  of  action  against  two,  he 
is  required  to  do  no  more.  If  both  the  master  and 
servant  are  liable  for  the  same  willful  tort  of  the 
servant,  why,  under  our  system  of  code  pleading, 
should  they  not  be  joined  in  the  same  action,  although 

10  Greenberg  v.  Whitcomb  Lumber  Co.,  90  Wis.  225,  48  Am.  St. 
Rep.  911,  63  N.  W.  93;  Bell  v.  Josselyn,  3  Gray,  309,  63  Am.  Dec. 

741. 

n  Greenberg  v.  Whitcomb  Lumber  Co.,  90  Wis.  225,  48  Am.  St. 
Rep.  911,  6  N.  W.  93;  Central  of  Georgia  Railway  Co.  v.  Brown, 
113  Ga.  414,  84  Am.  St.  Rep.  250,  38  S.  E.  989;  Wood  on  Master 
and  Servant,  2d  ed.,  667;  Wright  v.  Wilcox,  19  Wend.  343,  32  Am. 
Dec.  507;  Phelps  v.  Wait,  30  N.  Y.  78. 
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at  common  law  one  would  be  liable  in  case  and  the 
other  in  trespass  ?ia 

The  character  of  the  willful  act  which  the  servant 
or  agent  may  commit  which  will  hold  the  master  or 
principal  liable  depends  upon  the  variations  of  the 
wrongful  act,  and  will  include  almost  any  of  the 
torts,  excepting  those  purely  personal,  as  slander. 
Misfeasance  and  malfeasance  cover  a  wide  field.  The 
most  common  instances  of  liability  are  cases  of  negli- 
gence, and  it  is  pretty  generally  extended  to  willful 
trespass  to  person  or  property.  Where  a  master 
employs  a  servant  to  do  an  act  which  involves  the 
use  of  force  against  the  person  or  property  of  an- 
other, and  the  servant,  in  the  course  of  his  employ- 
ment, uses  force  in  a  manner  or  to  an  extent  unlaw- 
ful and  unjustifiable,  both  are  answerable  as  tres- 
passers.13 The  master  is  liable  for  the  acts  of  his 
servant,  provided  he  has  intrusted  to  the  servant  the 
duty  he  is  attempting  to  perform,  although  the  par- 
ticular act  complained  of  may  have  been  expressly 
prohibited  by  the  master.14 

§  69.  Same — Their  Joint  Liability  Depends  Upon 
Whether  the  Acts  are  Within  the  Scope  of  Employment- 
Doctrine  Discussed  and  Illustrated.— The  joint  liability 
of  principal  and  agent,  or  of  master  and  servant,  un- 
der the  various  conditions  and  circumstances  in  which 
these  relations  may  arise,  depends  upon  the  general 
doctrines  of  agency,  by  virtue  of  which  the  principal 
or  master  is  liable  for  all  of  the  acts  of  agent  or  ser- 

12  Central  of  Georgia  Railway  Co.  v.  Brown,  113  Ga.  414,  84 
Am.  St.  Rep.  250,  38  S.  E.  989. 

is  Central  of  Georgia  Railway  Co.  v.  Brown,  113  Ga.  414,  84  Am. 
St.  Rep.  250,  38  S.  E.  989;  Holmes  v.  Wakefield,  12  Allen,  580,  90 
Am.  Dec.  171;  6  Thompson  on  Corporations,  sec.  7394. 

14  Bergman  v.  Hendrickson,  106  Wis.  434,  80  Am.  St.  Rep.  47, 
82  N.  W.  304;  Craker  v.  Chicago  etc.  Ry.  Co.,  36  Wis.  657,  17  Am. 
Rep.  504. 
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vant  which  are  within  the  scope  of  employment. 
The  principal  is  not  liable  for  all  acts  done  or  not 
done  by  his  agent,  but  is  responsible  for  all  acts  of 
misfeasance  or  malfeasance  within  the  scope  of  em- 
ployment, and  the  question  in  each  case  is  determined 
by  the  ordinary  rules  of  agency,  depending  upon 
whether  the  acts  complained  of  are  properly  within 
the  scope  of  authority,  and,  if  so,  both  principal  and 
agent  are  liable;  if  not,  then  only  the  agent  is  liable. 
The  general  rules  of  law  as  to  the  power  of  an  agent 
must  be  considered  in  each  case  in  determining  ques- 
tions of  joint  liability.  Power  may  be  expressed,  and 
yet  all  such  powers  as  are  necessary,  proper,  and 
reasonable  to  carry  out  the  purpose  for  which  the 
agency  is  created  are  incidental  to  the  power  con- 
ferred. The  nature  and  extent  of  this  incidental  au- 
thority oftentimes  turns  upon  nice  considerations  of 
actual  usage  or  implications  of  law,  and  it  is  some- 
times difficult  to  properly  apply  the  rule.  Such  power 
is  sometimes  determined  by  inference  of  law,  and  in- 
ference of  fact,  and  sometimes  it  is  a  mixed  question 
of  both  law  and  fact.15  But  the  agent  is,  as  stated, 
only  jointly  liable  with  his  principal  for  acts  of  mis- 
feasance or  malfeasance,  or  when  doing  something 
which  he  ought  not  to  have  done;  for  his  own  non- 
feasances or  omissions  of  duty  he  is  answerable  to 
his  principal  and  hence  is  not  jointly  liable  to  third 
persons.16  So  far  as  concerns  the  joint  liability  of 
the  principal  and  agent,  it  matters  not  whether  the 

IB  Gilbraith  v.  Lineberger,  69  N.  O.  145;  Huntley  v.  Mathias,  90 
N.  C.  101,  47  Am.  Rep.  516. 

16  Henshaw  v.  Noble,  7  Ohio  St.  231;  Denny  v.  Manhattan  Co., 
2  Denio,  115;  Goodloe  v.  Cincinnati,  4  Ohio,  500,  22  Am.  Dec.  764; 
Labadie  v.  Hawley,  61  Tex.  177,  48  Am.  Rep.  278;  Fish  v.  Dodge, 
4  Denio,  317,  47  Am.  Dec.  254;  Brown  v.  Dean,  123  Mass.  269; 
Brown  v.  Lent,  20  Vt.  533;  Guernsey  v.  Cook,  117  Mass.  548;  Reid 
v.  Humber,  49  Ga.  207.  Acts  of  misfeasance:  Bell  v.  Josselyn,  3 
Gray,  309,  63  Am.  Dec.  741. 
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character  of  the  conduct  of  the  agent  be  negligent 
or  willful;  so  long  as  it  is  within  the  scope  of  employ- 
ment, the  liability  is  the  same,  though  there  is  some 
conflict  among  the  cases  as  to  whether  the  principal  is 
liable  for  the  willful  or  malicious  conduct  of  his  agent. 
The  general  rule  is,  that  the  principal  is  liable  for  all 
acts  of  malfeasance  or  misfeasance  of  an  agent  in  the 
course  of  his  employment,  although  the  principal  does 
not  authorize,  justify,  or  participate  in,  or  even  know 
of,  the  same,  or,  knowing,  forbids  the  same.  This 
will  embrace  acts  of  fraud,  deceit,  concealments,  mis- 
representation,17 such  as  fraud  in  the  sale  of  land,18 
acts  of  negligence  within  the  scope  of  employment,1" 
and  for  acts  of  trespass  to  person,  as  where  a  conduc- 
tor on  a  railway  wrongfully  ejects  a  passenger,20  as 
well  as  for  trespass  to  personal  property.21  But  if 
an  agent  commits  an  independent  fraud  on  his  own 

17  Fifth  Avenue  Bank  v.  Forty-second  Street  etc.  Ry.  Co.,  137 
N.  Y.  231,  33  Am.  St.  Rep.  712,  33  N.  E.  378;  Busch  v.  Wilcox,  82 
Mich.  336,  21  Am.  St.  Rep.  563,  47  N.  W.  328;  Griswold  v.  Gebbie, 
12G  Pa.  St.  353,  12  Am.  St.  Rep.  878,  17  Atl.  673;  Locke  v.  Stearns, 
1  Met.  500,  35  Am.  Dec.  383;  White  v.  Sawyer,  16  Gray,  586,  589; 
Du  Souchet  v.  Dutcher,  113  Ind.  249,  15  N.  E.  459;  Jarvis  v.  Man- 
hattan Beach  Co.,  148  N.  Y.  652,  51  Am.  St.  Rep.  727,  43  N.  E.  68; 
Fairchild  v.  McMah'on,  139  N.  Y.  290,  36  Am.  St  Rep.  701,  34  N.  B. 
779;  Lynn  v.  Baltimore  etc.  R.  R.  Co.,  60  Md.  404,  45  Am.  Rep. 
741.     See  note  to  54  Am.  Dec.  748. 

18  Lothrop  v.  Adams,  133  Mass.  471,  43  Am.  Rep.  528;  Haskell  v. 
Starbird,  152  Mass.  117,  23  Am.  St.  Rep.  809,  25  N.  E.  14;  Griswold 
v.  Gebbie,  126  Pa.  St.  353,  12  Am.  St.  Rep.  878,  17  Atl.  673;  Davis 
v.  Lyon,  36  Minn.  427,  31  N.  W.  688;  Roberts  v.  French,  153  Mass. 
60,  25  Am.  St.  Rep.  611,  26  N.  E.  416. 

19  Johnson  v.  Barber,  5  Gilm.  425,  50  Am.  Dec.  416;  Henshaw  v. 
Noble,  7  Ohio  St.  232;  Pickens  v.  Decker,  21  Ohio  St.  212,  8  Am. 
Rep.  55;  Isaacs  v.  Third  Ave.  R.  R.  Co.,  47  N.  Y.  122,  7  Am.  Rep. 
418. 

20  Moore  v.  Fitchburg  R.  R.  Co.,  4  Gray,  465,  64  Am.  Dec.  83; 
Central  of  Georgia  Railway  Co.  v.  Brown,  113  Ga.  414,  84  Am.  St. 
Rep.  250,  38  S.  E.  989. 

21  Singer  Mfg.  Co.  v.  Stephens,  53  S.  W.  525,  21  Ky.  Law  Rep. 
946. 
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account,  this  is  considered  to  be  beyond  the  scope  of 
his  employment,  and  not  as  a  means  of  performing 
the  business  intrusted  to  him,  and  therefore  the  prin- 
cipal or  master  is  not  liable  in  such  cases.152  Nor  is 
a  master  liable  for  an  independent  tortious  act  of  his 
servant,  committed  with  his  machinery  not  done  in 
his  business  nor  in  the  course  of  his  employment.52* 
So  where  an  act  though  done  by  agent  or  servant 
while  engaged  in  the  work  of  the  master  is  not  done 
as  a  means,  or  for  the  purpose,  of  performing  the 
work,  the  servant  or  agent  only,  and  not  both, 
is  liable.24  So  this  doctrine  is  illustrated  in  a 
case  where  a  servant  who  is  employed  to  guard 
property  and  authorized  to  arrest  and  detain  any- 
one who  interferes  with  it,  acts  on  his  own  respon- 
sibility in  shooting  and  killing  one  who  is  law- 
fully on  the  premises,  the  master  being  liable  in 
such  case.25  So  where  a  conductor  Shoots  one  whom 
he  suspects  of  having  broken  into  a  railway  car,  but 
who  is  standing  near  by  doing  nothing  wrong.aB 

Again,  a  street-car  conductor  is  held  to  have  no 
power,  no  implied  authority,  to  arrest  a  passenger 
for  passing  alleged  counterfeit  coin  upon  him  for  his 
fare.27 

The  converse  of  the  rule  above  stated  is  well  set- 
tled, that  when  a  servant  acts  without  any  reference 
to  the  service  for  which  he  is  employed,  and  not  for 

22  Allen  v.  South  Boston  R.  R.  Co.,  150  Mass.  200,  15  Am.  St. 
Rep.  185,  22  N.  E.  917;  Gunster  v.  Scranton  etc.  P.  Co.,  181  Pa.  St. 
327,  59  Am.  St.  Rep.  650,  37  Atl.  550. 

23  Canton  Cotton  Warehouse  Co.  v.  Pool,  78  Miss.  147,  84  Am.  St. 
Rep.  620,  28  South.  823. 

24  Bowler  v.  O'Connell,  162  Mass.  319,  44  Am.  St.  Rep.  359,  38 

N.  E.  498. 

25  Davis  v.  Houghtellin,  33  Neb.  582,  50  N.  W.  765. 

26  Candiff  v.  Louisville  etc.  Ry.  Co.,  42  La.  Ann.  477,  7  South.  601. 

27  Laffitte  v.  New  Orleans  etc.  Ry.  Co.,  43  La.  Ann.  34,  8  South. 

701. 
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the  purpose  of  performing  the  work  of  his  employer, 
but  to  effect  some  independent  purpose  of  his  own, 
the  master  is  not  responsible  in  that  case  for  either 
the  act  or  omission  of  the  servant.28 

§  70.  Scope  of  Employment  Continued— Illustrative 
Cases. — The  foregoing  doctrine  cannot  be  pursued 
to  great  extent  in  this  work  by  furnishing  illustra- 
tive cases,  a  few  instances  only  being  given.  The 
powers  and  duties  of  railway  employees  are  sharply 
denned  and  prescribed,  and  are  generally  well  known 
and  understood.  For  example,  a  conductor  or  brake- 
man  upon  a  freight  train  has  no  implied  authority 
to  invite  a  passenger  to  ride  from  one  point  to  an- 
other, and  hence  cannot  thus  bind  the  company.545* 
A  driver  of  a  street-car  has  been  held  to  have  im- 
plied authority  to  invite  persons  to  ride,  and  this  even 
though  the  person  is  a  gratuitous  passenger,  and  if 
injured  by  the  driver  negligently  and  suddenly  start- 
ing the  car,  the  master  is  liable.30  An  engineer  in 
charge  of  a  switching  engine  renders  the  company 
liable  by  removing  trespassers  on  the  engine,  while 
it  is  running  at  a  high  rate  of  speed,  in  such  a  negli- 
gent and  reckless  manner  as  to  injure  them.31  A 
street-car  conductor  renders  the  company  liable  for 
pushing  a  person  off  of  a  car  in  a  rough  manner,  when 
he  is  attempting  to  enter  the  same.32     And  so  a  clerk 

28  Stephenson  v.  Southern  Pacific  Co.,  93  Cal.  558,  27  Am.  St. 
Rep.  223,  29  Pac.  234;  Howe  v.  Newmarch,  12  Allen,  49;  Snyder  v. 
Hannibal  etc.  R.  R.  Co.,  60  Mo.  413;  Mott  v.  Consumers'  Ice  Co., 
73  N.  Y.  543;  Rounds  v.  Delaware  etc.  R.  R.  Co.,  64  N.  Y.  129,  21 
Am.  Rep.  597;  Aycrigg  v.  New  York  etc.  R.  R.  Co.,  30  N.  J.  L.  460; 
Cosgrove  v.  Ogden,  49  N.  Y.  257,  10  Am.  Rep.  361;  Little  Miami  R. 
R.  Co.  v.  Wetmore,  19  Ohio  St.  110,  2  Am.  Rep.  373;  McClung  v. 
Dearborne,  134  Pa.  St.  396,  19  Am.  St.  Rep.  708,  19  Atl.  698. 

29  Sndyer  v.  Hannibal  etc.  R.  R.  Co.,  60  Mo.  413;  Eaton  v.  R.  R. 
Co.,  13  Am.  Law  Reg.  665. 

30  Wilton  v.  Mid<llesex  R.  R.  Co.,  107  Mass.  108,  9  Am.  Rep.  11. 

31  Carter  v.  Louisville  Ry.  Co.,  98  Ind.  552,  49  Am.  Rep.  780. 

32  Turner  v.  North  Beach  R.  R.  Co.,  34  Cal.  594. 
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is  acting  within  the  scope  of  his  employment  in  load- 
ing a  gun  while  showing  it  to  a  customer,  even  though 
told  by  his  employer  not  to  do  so.33  But  where  a  ser- 
vant steps  aside  from  the  master's  business  and  does 
an  act  not  connected  therewith,  the  latter  is  not  li- 
able because  the  relation  of  master  and  servant  does 
not  longer  exist;  but  if  the  servant  continues  about 
the  business  of  the  employer,  adopts  methods  which 
are  deemed  necessary,  expedient,  or  convenient,  which 
prove  harmful  to  others,  the  master  is  liable.34 

An  illustration  of  this  distinction  is  found  in  a  case 
where  the  owner  of  a  ferry-boat  was  exonerated  for 
the  acts  of  the  captain,  who,  while  the  boat  was  at 
its  wharf,  upon  seeing  a  barge  on  fire  in  the  river, 
without  any  orders  or  right,  undertook  to  tow  the 
same  up  stream,  and  in  doing  so  brought  it  in  con- 
tact with  another  boat  to  which  the  fire  was  communi- 
cated.35 While  in  another  instance  it  was  held 
that  the  owner  of  a  boat  was  liable  for  the  acts  of 
the  pilot,  who  on  a  regular  trip  took  on  a  boat- 
man without  compensation,  and,  under  an  agreement 
to  place  him  on  his  boat,  departed  from  the  regular 
course  and  collided  with  another  boat,  killing  one  of 
the  persons  on  the  latter.  The  liability  was  based 
upon  the  theory  that  the  act  was  within  the  general 
scope  of  employment36  But,  of  course,  where  the 
servant  is  doing  something  exclusively  for  his  own 
benefit  or  for  some  one  other  than  his  employer,  the 
latter  cannot  be  held.  Thus  where  a  section  hand 
kindles  fire  for  purposes  of  his  own  and  allows  it  to 
spread  and  destroy  property  of  one  whose  land  is 

33  Garrettzen  v.  Duenckel,  50  Mo.  104,  11  Am.  Rep.  405. 

34  Pittsburgh  etc.  Ry.  Co.  v.  Kirk,  102  Ind.  399,  52  Am.  Rep.  675. 

35  Aycriggs  v.  N.  Y.  Ry.  Co.,  .10  N.  J.  L.  460. 

36  Quinn  v.  Power,  87  N.  Y.  535,  41  Am.  Rep.  392. 
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near  the  railway,  the  latter  cannot  be  held  because 
the  act  is  purely  personal.37 

§  71.  Same  Continued— Acts  Within  Authority  of  Ser- 
vant— Illustrative  Cases. — In  the  following  instances 
the  rule  stated  in  the  previous  section38  has  been  ap- 
plied where  the  willful  acts  of  the  servant  have  been 
considered  to  be  within  the  scope  of  employment  for 
which  the  master  is  liable,  and  it  follows  that  in  such 
cases  there  is  a  joint  liability  of  both  master  and  ser- 
vant: A  motorman  who  willfully  runs  into  a  man  in 
a  buggy  standing  on  the  street-car  track;39  or  where 
a  conductor  of  a  railway  train  uses  excessive  force 
in  ejecting  a  person  from  the  car;40  or  where  an  en- 
gineer wantonly  and  maliciously  blows  the  whistle 
which  frightens  animals  upon  the  highway;41  or 
where  a  servant  maliciously  adulterates  the  milk  of 
his  master  and  delivers  it  to  a  customer  merely  to 
gratify  his  malice  toward  his  employer  and  with  intent 
to  injure  him;42  so  where  a  conductor  willfully  holds 
a  train  at  a  by-station  over  night,  by  reason  whereof 
a  passenger  who  is  ill  is  injured.43  It  does  not  mat- 
ter what  the  character  of  the  tort  is,  so  long  as  the 
agent  acts  within  the  authority.  Hence  the  prin- 
cipal is  liable  for  the  malicious  prosecution  of  a  civil 
suit  by  the  agent  acting  under  proper  authority;44 

37  Morier  v.  St  Paul  etc.  Ry.  Co.,  31  Minn.  351,  47  Aui.  Rep.  793, 
17  N.  W.  952. 

38  Ante,  sec.  69. 

33  Consolidated  Ry.  Co.  v.  Pierce,  89  Md.  495,  43  Atl.  940. 

40  Rowell  v.  Boston  etc.  R.  R.  Co.,  68  N.  H.  358,  44  Atl.  488; 
Turner  v.  North  Beach  R.  R.  Co.,  34  Cal.  594. 

41  Skipper  v.  Cliffton  Mfg.  Co!,  58  S.  C.  143,  36  S.  B.  509. 

42  Stranahan  etc.  Co.  v.  Coit,  55  Ohio  St.  398,  45  N.  E.  634. 

43  Weed  v.  Panama  R.  R.  Co.,  17  N.  Y.  362,  72  Am.  Dec.  474. 

44  Wheeler  &  Wilson  Mfg.  Co.  v.  Boyce,  36  Kan.  350,  59  Am. 
Rep.  571,  13  Pac.  609. 
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and  so  is  the  principal  liable  for  a  wrongful  arrest 
made  by  servant  or  agent.45 

§  72.  Same  Continued— Acts  not  Within  Scope  of  Em- 
ployment.— Illustrative  cases  are  found  in  this  section 
of  cases  where  it  has  been  held  that  the  master  is  not 
responsible  for  the  willful  and  malicious  acts  of  the 
servant,  because  the  same  were  not  considered  to  be 
within  the  scope  of  employment  or  authority.  For 
instance,  a  street-car  company  is  not  held  liable  for 
the  willful  act  of  a  driver  in  knocking  down  a  per- 
son standing  near  its  track;46  nor  is  a  street-car  com- 
pany held  responsible  for  an  injury  caused  by  a  con- 
ductor who  wantonly  throws:  a  passenger  from  the 
car  who  refuses  to  alight  until  the  car  stops;47  so 
where  an  engineer  intentionally  and  wantonly  backs 
his  engine  toward  a  street-car,  which  is  crossing  a  rail- 
way track,  for  the  sole  purpose  of  frightening  the  pas- 
sengers on  the  car,  and  not  to  perform  any  work  of 
the  company.48  These,  together  with  many  other 
cases  which  might  be  cited,  if  space  permitted,  serve 
to  illustrate  the  other  phase  of  the  doctrine,  that  the 
master  is  not  liable  for  the  willful  acts*  of  the  servant 
which  are  not  committed  in  furtherance  of  the  busi- 
ness of  the  master.  In  one  state,  the  doctrine  is  laid 
down  that  if  a  servant,  while  engaged  in  the  prosecu- 
tion of  the  business  of  the  master,  carelessly  or  neg- 
ligently sets  fire  which  causes  damage,  with  a  view 

45  Gillingham  v.  Ohio  River  R.  R.  Co.,  35  W.  Va.  588,  29  Am. 
St.  Rep.  827,  14  S.  E.  243;  Dnggan  v.  Baltimore  etc.  R.  R.  Co., 
159  Pa.  St.  248,  39  Am.  St  Rep.  672,  28  Atl.  182,  186;  Lynch  v. 
Metropolitan  etc.  Ry.  Co.,  90  N.  Y.  77,  43  Am.  Rep.  141.  See  Mulli- 
gan v.  New  York  etc.  Ry.  Co.,  129  N.  Y.  506,  29  N.  E.  952,  26  Am. 
St.  Rep.  539,  and  note. 

46  Whitaker  v.  Eighth  Ave.  R.  R.  Co.,  51  N.  Y.  295-298. 

47  Isaacs  v.  Third  Ave.  R.  R.  Co.,  47  N.  Y.  122,  7  Am.  Rep.  418. 

48  Stephenson  v.  Southerni  Pac.  Co.,  93  Cal.  558,  27  Am.  St. 
Rep.  223,  29  Pac.  234. 
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to  benefit  or  protect  the  interests  of  his  employer,  the 
latter  would  be  responsible  for  the  consequences;  but 
if  he  makes  the  fire  from  motives  of  malice  or  wan- 
tonness, the  principal  would  not  be  liable,  for  that 
would  be  an  abandonment  of  the  business  of  the 
agency.49  But  few  of  the  cases  are  as  radical  as 
Wright  v.  Wilcox,  19  Wend.  343,  32  Am.  Dec.  507, 
and  most  all  of  the  later  cases  in  the  various 
states  distinguish  the  doctrine  that  if  an  act  is  done 
by  a  servant  in  the  business  of  the  master,  and  within 
the  scope  of  his  employment,  the  master  is  liable  to 
third  persons  for  any  abuse  of  the  authority  con- 
ferred, or  injury  resulting  from  any  errors  of  judg- 
ment or  mistaken  facts  by  the  servant,  as  well  as  for 
those  resulting  from  a  negligent  or  reckless  perform- 
ance of  his  duties.80 

§  73.  Joint  Liability  Where  Conduct  of  Agent  or  Ser- 
vant is  Malicious  or  Willful. — Upon  the  question  of  the 
liability  of  principal  or  master  for  willful  or  malicious 
misconduct  of  the  servant  or  agent,  there  has  been 
considerable  discussion  by  courts  and  writers  result- 
ing in  apparent  diversity  of  opinion.  It  would  seem, 
however,  from  a  careful  analysis  of  the  cases  upon 
the  subject,  that  the  difference  is  not  one  of  principle, 
but  in  the  application  of  the  legal  doctrine  involved 
to  particular  cases.  Oftentimes  it  requires  nicety  of 
discrimination  to  determine  what  acts  of  agent  or 
servant  are  within  the  apparent  scope  of  employment. 
And  with  reference  to  willful  and  malicious  conduct, 
it  may  be  that  our  courts  recently  have  placed  a  more 
liberal  construction  upon  the  acts  of  parties  when 
applying  the  rule.  In  many  instances  it  is  an  easy 
matter  to  separate  the  willful  or  malicious  acts  from 

4*  Johnson  v.  Barber,  5  Gilm.  425,  50  Am.  Dec.  416;  Tuller  v. 
Voght,  13  111.  285;  Wesson  v.  Seaboard  R.  R.  Co.,  49  N.  C.  379. 
50  Isaacs  v.  Third  Ave.  R.  R.  Co.,  47  N.  Y.  123,  7  Am.  Rep.  418. 
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the  work  which  the  servant  is  authorized,  expressly 
or  impliedly,  to  do,  in  which  cases  there  can  be  no 
liability  upon  the  part  of  the  principal  or  master.  In 
other  instances  it  may  be  difficult  to  draw  this  dis- 
tinction, and  herein  lies  the  apparent  conflict  of  au- 
thority. As  far  as  we  have  been  able  to  discover, 
the  doctrine  has  never  been  announced,  as  in  the  case 
of  infants,51  that  willful  or  malicious  conduct,  even 
in  connection  with,  or  while  carrying  out,  an  author- 
ized act,  is  a  departure  from,  and  a  disaffirmance  of, 
the  work  authorized  to  be  done.  Such  a  doctrine 
would  work  hardships  upon  the  rights  of  third  per- 
sons where  a  master  has  placed  it  within  the  power 
of  an  agent  or  servant  to  commit  the  injury,  and 
would  be  in  violation  of  that  just  principle  of  law 
that  he  through  whose  agency  the  loss  occurs  must 
sustain  it.  Some  of  our  courts  have  asserted  that: 
"The  general  rule  undoubtedly  is,  although  subject  to 
notable  exceptions,  that  the  master  is  not  liable  for 
his  servant's  malicious  acts."  It  is  believed  that  the 
correct  rule  of  law  with  respect  to  this  question  has 
always  been,  that  wherever  a  servant  or  agent  in  the 
course  of  his  employment,  while  within  the  express 
or  implied  scope  of  his  authority,  does  a  willful  or 
malicious  act,  he  renders  the  master  or  principal  lia- 
ble; such  acts,  however,  must  be  of  such  nature  as 
are  calculated  to  facilitate  or  promote  the  business 
of  the  master.  The  pioneer  case  of  Wright  v.  Wil- 
cox53 is  hardly  opposed  to  the  foregoing,  though 
Cowen,  J.,  in  that  case  seemed  inclined  to  the  view 
that  whether  the  relation  of  master  and  servant  ex- 
ists "depends  upon  whether  the  act  complained  of  is 
"well  or  ill  done,"  or  whether  willfully  done.  The 
rule  which  we  have  stated  is  well  supported  by  au- 
thority.    As  has  been  well  stated:  "When  it  is  said 

si  Ante,  sec.  24. 

52  19  Wend.  343,  32  Am.  Dec.  507. 
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that  the  master  is  not  responsible  for  the  willful 
wrong  of  his  servant,  the  language  is  to  be  under- 
stood as  referring  to  an  act  of  positive  and  designed 
injury,  not  done  with  a  view  to  the  master's  service  or 
for  the  purpose  of  executing  his  orders."  The  clear 
tendency  of  all  modern  authority  is  to  hold  the  mas- 
ter liable  for  willful  or  malicious  acts  within  the 
scope  of  employment.53 

The  rule  with  reference  to  this  question  originally 
was,  that  the  master  was  not  responsible  for  the 
willful  or  malicious  act  of  his  servant.54  The  test  of 
liability  for  this  class  of  acts,  as  with  all  other  acts, 
is  whether  the  same  are  within  the  scope  of  the  mas- 
ter's service.  Acts  of  fraud,85  criminal  acts,56  as- 
saults,57 and  the  like,  committed  outside  the  service 
of  the  master,  do  not  render  him  liable.58 

63  Bounds  v.  E.  R.  Co.,  64  N.  Y.  129,  21  Am.  Rep.  597;  Strana- 
han  etc.  Co.  v.  Coit,  55  Ohio  St.  398,  45  N.  E.  634;  Nelson  Busi- 
ness College  Co.  v.  Lloyd,  60  Ohio  St.  448,  71  Am.  St.  Rep.  729,  54 
N.  E.  471;  Little  Miami  R.  R.  Co.  v.  Wetmore,  19  Ohio  St.  110,  2 
Am.  Rep.  373;  Mechem  on  Agency,  see.  740;  Marion  v.  Chicago  Ry. 
Co.,  64  Iowa,  571,  21  N.  W.  86;  Isaacs  v.  Third  Ave.  R.  R.  Co.,  47 
N.  Y.  123,  7  Am.  Rep.  418;  Mott  v.  Ice  Co.,  73  N.  Y.  543;  Consoli- 
dated Ry.  Co.  v.  Pierce,  89  Md.  495,  43  Atl.  940;  Grimes  v.  Kean, 
52  N.  H.  330;  Howe  v.  Newmarch,  12  Allen,  49;  Burnett  v.  Oesch- 
ner,  92  Tex.  588,  71  Am.  St.  Rep.  880,  50  S.  W.  562;  Turner  v.  North 
Beach  etc.  R.  R.  Co.,  34  Cal.  594;  Skipper  v.  Cliffton  Mfg.  Co.,  58 
S.  C.  143,  36  S.  E.  509;  Wood  on  Master  and  Servant,  sec.  299; 
Hoffman  v.  New  York  etc.  R.  R.  Co.,  87  N.  Y.  26,  41  Am.  Rep.  337; 
Chicago  etc.  R.  R.  Co.  v.  Flexman,  103  111.  546,  42  Am.  Rep.  33; 
Terre  Haute  R.  R.  Co.  v.  Jackson,  81  Ind.  19;  Craker  v.  Chicago 
etc.  Ry.  Co.,  36  Wis.  657,  17  Am.  Rep.  504;  Bergman  v.  Hendrick- 
son,  106  Wis.  434,  80  Am.  St.  Rep.  47,  82  N.  W.  304;  Richberger  v. 
American  Exp.  Co.,  73  Miss.  161,  55  Am.  St.  Rep.  522,  18  South. 
922. 

64  McManus  v.  Crickett,  1  East,  106;  Wright  v.  Wilcox,  19  Wend. 
343,  32  Am.  Dee.  507. 

56  Sagers  v.  Nuckolls,  3  Colo.  App.  95,  32  Pac.  187. 

66  Golden  v.  Newbrand,  52  Iowa,  59,  35  Am.  Rep.  257,  2  N.  W. 
537;  Fraser  v.  Freeman,  43  N.  Y.  566,  3  Am.  Rep.  740. 

67  McGilvray  v.  West  End  St.  Ry.,  164  Mass.  122,  41  N.  E.  116. 
58  See  valuable  note  on  "Willful,  Malicious,  or  Criminal  Acts, 

etc.,"  54  Am.  St.  Rep.  85. 
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It  is  clear  that  where  the  act  is  outside  of  the  ser- 
vant's authority,  and  is  not  an  excess  of  force,  and 
does  not  promote  the  business  for  which  the  servant 
is  employed,  or  if  he  steps  aside  from  the  purpose  of 
his  agency,  and  inflicts  an  independent  wrong,  the 
servant  alone  is  responsible.58  The  principal  or  mas- 
ter can  only  become  responsible  for  the  malicious  or 
willful  conduct  of  servant  or  agent,  which  is  not 
within  the  scope  of  employment,  by  accepting  the 
benefit  of  the  acts,  with  full  knowledge  of  all  condi- 
tions, or  by  ratifying  or  approving  the  same. 

"Some  of  the  courts  seem  at  one  time  to  have  been 
inclined  to  hold  that  a  master  could  not  be  held  liable 
for  the  willful  acts  of  his  servant,  because  it  was  said, 
if  the  servant,  through  anger  or  malice,  committed  an 
assault  upon  a  person,  he  ceased  for  the  time  being 
to  occupy  the  position  of  servant,  and  acted  inde- 
pendently; that  inasmuch  as  he  was  not  authorized 
to  commit  an  assault,  he  did  not  represent  the  mas- 
ter in  that  act,  but  acted  as  an  individual,  the  master 
therefore  being  not  liable  either  in  case  or  trespass. 
This  argument  has  long  since  been  exploded.  The 
theory  that  one  may  be  a  servant  one  minute,  and  the 
very  next  minute  get  angry,  commit  an  assault,  and 
in  that  act  be  not  a  servant,  was  too  refined  a  distinc- 
tion; ....  the  law  has  been  definitely  settled  con- 
trary to  this  fine-spun  theory,  and  the  courts  have  set- 
tled down  to  the  common-sense  doctrine  that  a  mas- 
ter is  liable  for  the  torts  of  his  servant,  committed 
in  the  course  of  the  servant's  employment,  even 
though  the  tort  be  a  willful  one."60 

59  McDermott  v.  American  Brewing  Co.,  105  La.  Ann.  124,  83 
Am.  St.  Rep.  225,  29  South.  498;  Canton  Cotton  Warehouse  Co.  v. 
Pool,  78  Miss.  147,  84  Am.  St.  Rep.  620,  28  South.  823;  Goodloe  v. 
Memphis  etc.  R.  R.  Co.,  107  Ala.  233,  18  South.  166,  54  Am.  St.  Rep. 
67,  and  note. 

eo  Central  of  Georgia  Ry.  Co.  v.  Brown,  113  Ga.  414,  84  Am. 
St.  Rep.  250,  38  S.  E.  989. 
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§  74.    Same  Continued— Questions,  How  Decided.— 

The  general  rule  may  be  stated  to  be  that  the  ques- 
tion as  to  whether  or  not  the  willful  or  malicious  act 
complained  of  is  or  is  not  within  the  scope  of  em- 
ployment is  one  of  fact  to  be  determined  by  the  jury, 
although  in  some  instances  the  court  may  determine 
it  as  matter  of  law.  The  familiar  rule  of  practice 
applies,  viz.,  that  where  the  evidence  is  of  such  char- 
acter that  different  minds  may  fairly  draw  different 
conclusions  as  to  whether  the  act  is  apparently  with- 
in the  course  of  employment,  then  in  such  cases  the 
question  should  be  left  to  the  jury  under  proper  in- 
structions. But  if  there  is  no  dispute  as  to  the  facts, 
and  there  is  only  one  inference  to  be  drawn  to  the 
effect  that  the  act  complained  of  is  clearly  within 
the  scope  of  authority,  then  it  may  become  a  question 
of  law  for  the  court.61 

§  75.  Same  Continued— Kind  of  Damages  that  may 
be  Assessed. — The  rule  is  well  supported  that  when- 
ever an  act  complained  of  is  willful  and  malicious 
it  entitles  the  person  injured  to  recover  more  than 
actual  or  compensatory  damages,  and  that  exemplary 
or  punitive  damages  are  recoverable  in  such  cases 
because  of  the  character  of  the  conduct.63 

ei  Consolidated  Ry.  Co.  v.  Pierce,  89  Md.  495,  43  AH.  940;  Nel- 
son Business  College  Co.  v.  Lloyd,  60  Ohio  St.  448,  71  Am.  St.  Rep. 
729,  54  N.  E.  471;  Rounds  v.  Delaware  Ry.  Co.,  64  N.  Y.  129,  21 
Am.  Rep.  597. 

62  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Prentice,  147  U.  S.  101,  13 
Sup.  Ct  Rep.  261;  Maisenbacker  v.  Society  Concordia,  71  Conn.  369, 
71  Am.  St.  Rep.  213,  42  Atl.  67;  Cleghorn  v.  New  York  Cent  Ry. 
Co.,  56  N.  Y.  44,  15  Am.  Rep.  375;  Grand  v.  Van  Vleck,  69  111.  478; 
Pollock  v.  Gantt,  69  Ala.  379,  44  Am.  Rep.  519;  Haines  v.  Schultz, 
50  N.  J.  L.  481,  14  Atl.  488;  Wardrobe  v.  Cal.  Stage  Co.,  7  Cal. 
118,  68  Am.  Dec.  231;  Rosenkranz  v.  Barker,  115  111.  331,  56  Am. 
Rep.  169,  3  N.  E.  93. 
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§  76.    Husband  and  Wife— Joint  Liability.— Husband 

or  wife  may  sustain  the  relation  of  agent  to  each 
other,  so  as  to  make  either  liable  for  the  torts  of  the 
other.  Under  the  modern  statutes  the  wife  may  ap- 
point her  husband  her  agent,  and  hence  may  be  civilly 
answerable  for  personal  injuries  inflicted  by  her  hus- 
band while  acting  within  the  scope  of  his  authority 
as  her  agent,  although  such  acts  are  not  committed 
in  her  presence.*13 

§  77.    Parent  and  Child— Joint  Liability.— A  general 

proposition  of  law,  well  settled  and  understood,  is, 
that  a  parent  as  such  is  not  responsible  for  the  inde- 
pendent tort  of  his  child;  that  is,  there  is  nothing  in 
the  relationship  alone  that  makes  the  parent  liable. e* 
The  parent  can  only  be  held  when  the  child  acts  for 
the  former  rather  in  the  capacity  of  agent  or  ser- 
vant, in  which  case  the  ordinary  rules  of  agency  ap- 
ply. So  may  the  parent  be  held  in  other  cases  not 
involving  these  principles,  as  where  the  parent  rati- 
fies or  adopts  the  acts  of  the  child,  or  in  some  way 
acquiesces  in  the  wrong.  If  an  act  is  committed  with 
the  father's  consent,  or  in  connection  with  the  father's 
business,  the  latter  is  liable.05  With  respect  to  some 
wrongs  by  infants,  the  courts  have  expanded  the  fore- 
going rules,  and  have  held  that  where  the  tort  could 
hardly  have  been  committed  without  the  knowledge 
or  approbation  of  the  parent,  in  such  cases  it  is  the 
parent's  duty,  especially  where  the  minor  resides  with, 
and  is  under  the  control  of,  the  parent,  to   restrain 

63  Shane  v.  Lyons,  172  Mass.  199,  70  Am.  St.  Rep.  261,  51  Atl.  976. 

64  Smith  v.  Davenport,  45  Kan.  423,  23  Am.  St.  Rep.  737,  25  Pac. 
851;  Schouler  on  Domestic  Relations,  sec.  263.  See  Schlossberg  v. 
Lahr,  60  How.  Pr.  450;  Chandler  v.  Deaton,  37  Tex.  406. 

65  Smith  v.  Davenport,  45  Kan.  423,  23  Am.  St  Rep.  737,  25 
Pac.  851. 
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him,  and  failing  so  to  do,  he  is  liable;66  or  where  the 
father  being  present  with  his  son  and  able  to  prevent 
a  tort  by  the  latter,  his  failure  so  to  do  renders  him 
liable.67  If  a  son  takes  the  father's  team,  however, 
without  restriction,  for  his  own  use,  this  will  not  ren- 
der the  parent  liable  for  the  negligence  of  the  son  in 
leaving  it  unfastened  in  the  street.6*  Nor  is  the 
father  liable  for  negligently  permitting  his  son  to 
have  a  loaded  gun,  where  the  son  carelessly  shoots 
another.65*  Nor  can  the  father  be  held  liable  for 
a  wrong  caused  by  the  child's  vicious  and  destructive 
temper,  upon  the  ground  that  he  knows  of  his  son's 
disposition.70 

In  Louisiana,  the  rule  of  the  civil  law  prevails,  the 
father  being  held  liable  for  acts  of  his  minor  child  on 
account  of  his  mere  relation  to  him.  So  where,  in 
celebrating  New  Year's  Day,  a  child  intentionally  or 
carelessly  shoots  another  in  the  street,  the  father  is 
held  liable.71  And  where,  in  celebrating  Christmas, 
a  child  shoots  off  a  Koman  candle  into  a  crowd  and 
injures  an  eye  of  a  bystander,  the  father  is  liable, 
although  he  is  absent  from  the  ground  at  the  time  of 
the  act.72  The  theory  of  the  civil  law  is  to  make  the 
husband  liable  for  an  injury  occasioned  by  a  shooting 
by  a  child,  a  brother  of  his  wife  with  whom  he  lives, 
which  occurs  during  his  absence  from  home,  but  at  the 

66  Beedy  v.  Reding,  16  Me.  362;  Hoverson  v.  Noker,  60  Wis.  511, 
50  Am.  Rep.  381,  19  N.  W.  382;  Strohl  v.  Levan,  39  Pa.  St.  177. 
But  this  is  not  always  so:  Edwards  v.  Crume,  13  Kan.  348. 

6T  Strohl  v.  Levan,  39  Pa.  St.  177;  Lashbrook  v.  Patten,  1  Duvall, 
316  (to  picnic);  Schaefer  v.  Osterbrink,  67  Wis.  495,  58  Am.  Rep. 
875,  30  N.  W.  922  (driving  family  to  church). 

68  Maddox  v.  Brown,  71  Me.  432,  36  Am.  Rep.  336. 

69  Hagerty  v.  Powers,  66  Cal.  368,  56  Am.  Rep.  101. 

70  Paul  v.  Hummel,  43  Mo.  119,  97  Am.  Dec.  381;  Baker  v.  Halde- 
man,  24  Mo.  219,  69  Am.  Dec.  430. 

71  Marionneaux  v.  Brugier,  35  La.  Ann.  13. 

72  Mullins  v.  Blaise,  37  La.  Ann.  92. 
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direction  of  the  wife.73  In  such  case  it  is  said  that 
the  father  would  also  have  been  liable  under  the  code 
on  the  ground  that  the  one  having  control  could  have 
prevented  the  act  and  did  not.74  The  child  being 
liable  for  his  own  torts,75  it  follows  that  even  when 
he  acts  under  command  or  as  agent  or  servant  of  his 
parent,  he  is  liable,76  and  both  parent  and  child  are 
then  jointly  liable. 

§  78.  Partnership— Liability  for  Torts.— That  a  part- 
nership is  considered  as  a  legal  entity  or  as  a  quasi 
person  will  not  be  questioned.  In  all  matters  per- 
taining to  the  partnership  business,  each  partner  is 
regarded  as  the  agent  of  the  firm,  the  latter  being 
bound  by  all  acts  of  the  individual  members  within 
the  legitimate  scope  of  their  powers.  The  partner- 
ship liability  for  contractual  obligations  entered  into 
by  one  member  is  clear.  Should  this  rule  be  applied 
to  cases  in  tort?  The  cases  are  not  numerous  where 
it  has  been  sought  to  hold  the  partnership  entity  lia- 
ble for  the  torts  of  the  individual  members,  though 
instances  are  found  where  such  liability  is  enforced 
against  the  individuals.  But  it  is  clear  that  the  part- 
nership entity  is  liable  for  a  tortious  act  committed 
by  one  of  the  members  in  the  same  manner  as 
if  the  act  had  been  performed  by  an  outside 
agent  to  whom  is  committed  some  duty  to  perform 
on  behalf  of  the  partnership.  If  a  tort  be  com- 
mitted by  one  partner  while  engaged  in  a  transac- 
tion within  the  scope  of  the  partnership  business  and 
such  tort  be  committed  in  furtherance  of  the  inter- 
ests  of   the  partnership,  it   will   be   liable.     But  it 

73  Cleaveland  v.  Mayo,  19  La.  414. 

74  Cleaveland  v.  Mayo,  19  La.  414. 
78  Ante,  sec.  22. 

76  Humphrey  v.  Douglass,  10  Vt.  71,  33  Am.  Dec.  177;  Scott  v. 
Watson,  46  Me.  362,  74  Am.  Dec.  457. 
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will  not  be  liable  for  a  tort  committed  by  one  part- 
ner in  a  transaction  outside  of  the  partnership  busi- 
ness, where  he  acts  from  his  own  private  malice  or 
ill-will,  unless  the  act  itself  has  been  done  in  their 
behalf  and  interest.  A  partnership  as  an  entity  is 
liable  to  an  action  for  a  tort  committed  by  the  con- 
current action  of  all  its  members.77  The  joint  liabil- 
ity of  the  partners  is  next  considered.78 

§  79.  Partners  —  Joint  Liability.  —  Partners  are 
agents  for  the  firm,  having  power  to  do  whatever  is 
necessary  for  the  accomplishment  of  the  partnership 
purposes,  and  the  firm  is  therefore  liable  for  the  tort 
of  either  or  any  partner  committed  within  this  limi- 
tation.7" And  hence  they  are  jointly  liable.  Part- 
ners are  liable  "in  solido"  for  the  tort  of  one,  if  com- 
mitted by  him  as  a  partner  and  in  the  course  of  part- 
nership business,  whether  all  know  of  the  act  or  not.80 
So  if  one  partner  in  the  name  of  the  firm  makes  a 
false  representation  of  fact,  the  firm  and  its  other 
members  are  equally  bound,  if  the  fact  is  such  as  to 
bind  the  firm  if  true;81  as  where  one  member  fraudu- 

77  Page  v.  Citizens'  Banking  Co.,  Ill  Ga.  73,  78  Am.  St.  Rep. 
144,  36  S.  E.  418. 

78  See  sec.  79,  post. 

79  Williams  v.  Hendricks,  115  Ala.  277,  67  Am.  St.  Rep.  32,  and 
note,  22  South.  439;  Heirn  v.  McCaughan,  32  Miss.  17,  66  Am.  Dec. 
588;  Mode  v.  Penland,  93  N.  C.  292;  Hall  v.  Younts,  87  N.  C.  285; 
Durant  v.  Rogers,  87  111.  508;  Hobbs  v.  Chicago  etc.  Co.,  98  Ga. 
576,  58  Am.  St.  Rep.  320,  25  S.  E.  584. 

80  Mcllroy  v.  Adams,  32  Ark.  315;  Page  v.  Citizens'  Banking  Co., 
Ill  Ga.  73,  78  Am.  St.  Rep.  144,  36  S.  E.  418. 

si  Coleman  v.  Pearce,  26  Minn.  123,  1  N.  W.  846;  Griswold  v. 
Haven,  25  N.  Y.  595,  82  Am.  Dec.  380;  Peckham  Iron  Co.  v.  Harper, 
41  Ohio  St.  100;  Strang  v.  Bradner,  114  U.  S.  555,  5  Sup.  Ct.  Rep. 
1038;  Walker  v.  Anglo-American  etc.  Co.,  72  Hun,  334,  25  N.  Y. 
Supp.  432;  White  v.  Sawyer,  16  Gray,  586;  Morehouse  v.  Northrop, 
33  Conn.  380,  89  Am.  Dec.  211;  Stanhope  v.  Swafford,  80  Iowa,  45, 
45  N.  W.  403;  Stewart  y.  Levy,  36  Cal.  159.  Compare  Bienenstok 
v.  Ammidown,  155  N.  Y.  47,  49  N.  E.  321. 
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lently  obtains  goods  in  the  name  of  the  firm,  not  in- 
tending to  pay  for  them,  and  fraudulently  disposes  of 
them;83  or  where  one  member  makes  misrepresenta- 
tion in  the  sale  of  goods;83  or  where  one  partner  ob- 
tains a  fraudulent  judgment  and  execution  on  land 
and  sells  the  same  to  his  partners,  who  are  ignorant 
of  the  fraud;84  or  where  one  procures  money  for  the 
firm  by  a  note  to  which  he  forges  another  name.85 
So  where  a  partner,  who  obtains  money  or  goods  reg- 
ularly in  the  due  course  of  business,  refuses  to  return 
them,  but  converts  them  to  his  own  use,  the  firm  may 
be  held  either  for  money  had  and  received,  or  in  tort 
for  conversion.86  Partners  may  be  held  for  conver- 
sion for  the  wrongful  delivery  of  goods  in  their  pos- 
session.87 The  firm  is  liable  for  the  trespass  of  one 
member  although  the  other  member  does  not  go  upon 
the  land.88  Professional  partnerships,  such  as  phy- 
sicians and  surgeons,89  and  attorneys,  are  jointly  lia- 
ble for  negligent  exercise  of  their  duties  when  within 
the  scope  of  their  business.90  And  if  one  partner 
should  die  pending  an  action  for  malpractice,  the 
same  may  be  continued  against  the  surviving  part- 

82  Banner  v.  Schlessinger,  109  Mich.  262,  67  N.  W.  116. 

83  Locke  v.  Stearns,  1  Met.  560,  35  Am.  Dec.  382. 

84  Blight  v.  Tobin,  7  T.  B.  Mon.  612,  18  Am.  Dec.  219. 

85  Manufacturers'  etc.  Bank  v.  Gore,  15  Mass.  75,  8  Am.  Dec.  83. 

86  Holbrook  v.  Wight,  24  Wend.  169,  35  Am.  Dec.  607;  Nisbet  v. 
Patton,  4  Rawle,  120,  26  Am.  Dec.  122;  Harvey  v.  McAdams,  32 
Mich.  472;  Guillow  v.  Peterson,  89  Pa.  St.  163;  Palmer  v.  Scott,  68 
Ala.  380;  Cunningham  v.  Woodbridge,  76  Ga.  302;  Stevens  v.  Faucet, 
24  111.  483. 

87  Hobbs  v.  Chicago  etc.  Co.,  98  Ga.  576,  58  Am.  St.  Rep.  320,  25 
S.    E.    584. 

88  Gerhardt  v.  Swaty,  57  Wis.  24,  14  N.  W.  851;  Oak  Bridge 
Coal  Co.  v.  Rogers,  108  Pa.  St.  147;  Robinson  v.  Goings,  63  Miss. 
500. 

89  Hyrne  v.  Erwin,  23  S.  C.  226,  55  Am.  Rep.  15;  Whittaker  v. 
Collins,  34  Minn.  299,  57  Am.  Rep.  55,  25  N.  W.  632. 

90  Whittaker  v.  Collins,  34  Minn.  299,  57  Am.  Rep.  55;  Hyrne  v. 
Erwin,  23  S.  C.  226,  55  Am.  Rep.  15. 
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ner.91  So  are  partners  held  jointly  liable  for  a  libel 
published  by  one  of  them.92  But  a  partnership  can- 
not be  held  liable  for  slander  uttered  by  one  of  its 
members,  where  the  other  member  did  not  direct  the 
speaking  of  the  words  complained  of.93  It  has  been 
held,  however,  that  where  one  member  of  a  firm 
places  a  libelous  placard  on  goods  set  in  front  of  a 
store,  there  is  no  joint  liability.94  A  partner  is  not 
liable  for  the  tort  of  his  copartner  committed  without 
previous  authority,  or  subsequent  ratification,  when 
the  firm  is  merely  the  occasion  for  the  partner's  tort, 
but  not  the  agency  in  its  commission95  So  it  is  held 
that  the  act  of  one  partner  in  causing  the  arrest  of 
a  person  charged  with  stealing  partnership  property, 
where  the  other  partner  does  not  take  part  in  it  by 
advising  or  co-operating  in  it,  there  is  no  joint  liabil- 
ity.96 But  there  can  be  no  such  exemption  from  lia- 
bility for  malicious  civil  suits  concerning  or  within 
the  partnership  business.  All  members  of  a  firm  are 
liable  for  trespass  under  a  wrongful  levy  of  attach- 
ment for  a  partnership  debt.97  Where  one  member 
of  a  drug  firm  gives  away  medicine  which  proves  to 
be  poisonous,  the  other  is  not  liable;98  nor   can   one 

91  Hess  v.  Lowrey,  122  Ind.  225,  17  Am.  St  Rep.  355,  23  N.  E. 
156. 

92  The  Haney  Mfg.  Co.  v.  Perkins,  78  Mich.  1;  Lothrop  v.  Adams, 
133  Mass.  471,  43  Am.  Rep.  528;  Atlantic  Glass  Co.  v.  Paulk,  83 
Ala.  404,  3  South.  800. 

93  Page  v.  Citizens'  Banking  Co.,  Ill  Ga.  73,  78  Am.  St.  Rep. 
144,  36  S.  E.  418. 

94  Woodlinger  v.  Knickerbocker,  3  Minn.  268. 

95  Kirk  v.  Garrett,  84  Md.  383,  35  Atl.  1089. 

96  Marks  v.  Hastings,  101  Ala.  165,  13  South.  297;  Farrell  v. 
Friedlander,  63  Hun,  254,  18  N.  Y.  Supp.  215,  not  in  scope  of  busi- 
ness; Rosenkrans  v.  Barker,  115  111.  331,  56  Am.  Rep.  169,  3  N.  E. 
93;  Gilbert  v.  Emmons,  42  111.  143,  89  Am.  Dec.  412;  Kirk  v.  Garrett, 
84  Md.  383,  35  Atl.  1089. 

97  Kuhn  v.  Weil,  73  Mo.  213;  Gurler  v.  Wood,  16  N.  H.  539. 

98  Gwynn  v.  Duffield,  66  Iowa,  708,  55  Am.  Rep.  286,  24  N.  W. 
523. 
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partner  involve  his  copartner  in  a  trespass  unless  it 
is  in  the  course  of  business;5"*  nor  can  one  be  held  for 
wanton  and  cruel  acts  of  the  other  not  strictly  within 
the  line  of  their  business.100 

The  general  rule  of  liability  of  partners  for  torts 
may  be  thus  stated:  If  a  tort  be  committed  by  one 
partner  while  engaged  in  a  transaction  within  the 
scope  of  the  partnership  business,  and  such  tort  be 
committed  in  furtherance  of  the  interests  of  the  part- 
nership, it  will  be  liable.  But  it  will  not  be  liable  for  a 
tort  committed  by  one  partner  in  a  transaction  out- 
side of  the  partnership  business,  where  he  acts  from 
his  own  private  malice  or  ill-will,  unless  the  act  which 
constituted  the  tort  was  authorized  by  the  members 
of  the  partnership  or  is  subsequently  ratified  by 
them,  the  act  itself  having  been  done  in  their  behalf 
and  interest.101 

§  80.    Joint  Liability  of  Attorney  and  Client.— in  some 

instances  attorney  and  client  will  be  held  jointly  re- 
sponsible for  tortious  acts.  This  liability  will  arise 
either  by  equal  participation  in  the  wrong,  or  by  the 
attorney  acting  for  the  client  in  the  capacity  of  agent 
in  matters  oiltside  of  and  beyond  the  strict  powers 
and  duties  of  an  attorney.  There  is  no  liability  on 
the  part  of  an  attorney  to  third  persons  for  acts  of 
negligence,  he  being  bound  only  to  answer  to  his  cli- 
ent for  such  conduct.102 

99  Grand  v.  Van  Vleck,  69  III.  478. 

100  Gitcomb  v.  James,  57  III.  App.  296. 

101  Page  v.  Citizens'  Banking  Co.,  Ill  Ga.  73,  78  Am.  St.  Rep. 
144,  36  S.  B.  418;  Mechem  on  Partnership,  sees.  204,  205;  Parsons 
on  Partnership,  sees.  100,  102;  1  Bates  on  Partnership,  sec.  461.  See 
note  on  the  "Liability  of  One  Partner  for  the  Tortious  Acts  of  the 
Other,"  67  Am.  St.  Rep.  38-51. 

102  Buckley  v.  Gray,  110  Cal.  339,  52  Am.  St.  Rep.  88,  42  Pac. 
900;  ante,  sec.  6,  privity. 

Torts,  Vol.  I— 10 
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The  liability  of  an  attorney  must  depend  upon  the 
powers  conferred  by  the  employment.  It  will  be  pre- 
sumed that  when  a  client  places  a  matter  in  the  hands 
of  an  attorney,  that  he  impliedly  authorizes  whatever 
the  latter  in  his  professional  knowledge  and  skill  de- 
termines is  necessary  to  be  done  for  the  accomplish- 
ment of  the  end  in  view.103 

With  reference,  then,  to  matters  peculiarly  within 
the  knowledge  and  skill  of  the  attorney,  it  would  be 
unjust  to  hold  the  client  responsible  for  their  proper 
performance.  If,  after  all  things  are  done  by  the  at- 
torney which  are  embraced  within  his  general  power, 
other  acts  are  performed,  the  joint  or  several  liabil- 
ity of  both  parties  will  then  depend  upon  their  joint 
participation. 

He  can  be  held  jointly  liable  with  his  client  to  third 
persons  only  when  he  is  conscious  of  the  wrongful  in- 
tentions and  fraudulent  or  malicious  acts  of  his  cli- 
ent, and  joins  therein.  When  an  action  is  properly 
commenced  in  court,  the  attorney's  general  power  ex- 
tends to  obtaining  judgment  and  having  execution  is- 
sued thereon,  and  receiving  the  money  in  payment 
thereof  and  no  further.  As  attorney,  he  is  not  au- 
thorized by  the  general  power  conferred  on  him  by  his 
client  to  give  any  specific  directions  to  the  executing 
officer.104 

When  judgment  is  rendered  and  execution  or  other 
process  is  issued  upon  direction  of  the  attorney,  his 
general  power  is  exhausted.  Therefore,  if  the  attor- 
ney, without  instructions  from  his  client,  directs  the 
executing  officer  to  levy  on  particular  property,  re- 
sulting in  a  wrongful  seizure,  the  attorney  is  solely 

103  Foster  v.  Wiley,  27  Mich.  244,  15  Am.  Rep.  185. 

104  Welsh  v.  Cochran,  63  N.  Y.  181,  20  Am.  Rep.  519;  Averill  v. 
Williams,  4  Denio,  295,  47  Am.  Dec.  252. 
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responsible,  there  being  no  joint  liability  in  such 
case.105 

There  is  some  difference  of  judicial  opinion  with  re- 
spect to  the  joint  liability  of  attorney  and  client  un- 
der certain  conditions  and  circumstances.  It  is  held 
in  some  cases  that  the  client  is  liable  where  the  attor- 
ney wrongfully  causes  writs  to  be  issued,  even  with- 
out special  instructions  from  his  client.  It  would 
seem  that  the  propriety  of  such  action  depends  rather 
upon  the  knowledge  of  the  attorney,  and  that  he 
alone  ought  to  be  held.  This  rule  has  been  applied 
where  an  execution  has  been  sued  out,  and  personal 
property  is  sold  thereunder,  after  the  judgment 
debtor  had  perfected  his  appeal; 106  and  where  an  at- 
torney under  his  general  employment  wrongfully  sues 
out  an  order  of  sale.107 

Such  rulings  seem  inconsistent  with  the  doctrine 
sustained  by  some  cases,  already  stated,  that  the  cli- 
ent cannot  be  held  for  wrongful  acts  performed  by 
the  attorney  within  his  general  power. 

Again,  it  is  considered  in  some  jurisdictions,  that, 
while  the  attorney  is  the  agent  in  communicating  the 
client's  directions  to  the  officer  serving  process,  he  is 
not  liable  therefor,  but  that  the  client  assumes  the 
responsibility  of  determining  the  ownership  of  prop- 
erty levied  on,  and  if  a  mistake  is  made  the  client 
only  is  liable.  This  doctrine  is  supported  by  the  best 
authority,  but  it  would  seem  that  in  some  instances 

105  Welsh  v.  Cochran,  63  N.  V.  181,  20  Am.  Rep.  519;  Averill  v. 
Williams,  4  Denio,  295,  47  Am.  Dec.  252;  Cook  v.  Hopper,  23  Mich. 
511:  Peckinbaugh  v.  Quillin,  12  Neb.  586,  12  N.  W.  104. 

106  Foster  v.  Wiley,  27  Mich.  244,  15  Am.  Rep.  185;  Feury  v. 
McCormick  H.  M.  Co.,  6  S.  Dak.  396,  61  N.  W.  162;  Howell  Jewett 
Co.  v.  Caryl  &  Co.,  50  Mo.  App.  440. 

107  Vaughn  v.  Fisher,  32  Mo.  App.  29. 
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it  applies  a  different  rule  of  agency  than  is  ordinarily 
adopted.108 

The  rule  is  thus  stated  by  one  court:  "An  attorney 
is  only  liable  where  he  institutes  proceedings  without 
authority  from  his  client,  or  where  he  and  his  client 
fraudulently  conspire  to  do  an  illegal  act,  or  where 
he  acts  dishonestly,  with  some  sinister  view,  or  for 
some  improper  purpose  of  his  own  which  the  law  con- 
siders malicious."109 

The  general  rule  is  that  an  agent  who  negligently 
or  intentionally  causes  damage  is  liable  also  with 
his  principal.110 

But  if  his  failure  to  ascertain  whether  the  direction 
of  his  client  is  proper  is  an  act  of  nonfeasance,  he  is 
not  properly  liable.111 

It  is  held,  too,  that  if  an  attorney  in  good  faith 
directs1  the  seizure  of  property  there  is  no  liability.112 
And  whenever  the  attorney  transcends  his  profes- 
sional powers  and  duties,  and  actively  aids  his  clients 
in  a  wrongful  act,  he  then  becomes  jointly  liable.113 
So  when  he  commences  an  action  which  he  knows  is 
not  just,  for  some  illegal  purpose,  and  causes  a  per- 
son to  be  arrested,  he  is  liable  for  the  false  imprison- 

108  Dawson  v.  Buford,  70  Iowa,  127,  30  N.  W.  35;  Hardy  v. 
Keeler,  56  111.  152  (attorney  not  liable  for  illegal  seizure  under  writ 
he  may  happen  to  prepare);  Lyon  v.  Teris,  8  Iowa,  79;  Ford  v. 
Williams,  13  N.  Y.  578,  67  Am.  Dec.  83,  24  N.  Y.  359;  Schalk  v. 
Kingsley,  42  N.  J.  L.  32;  Cook  v.  Hopper,  23  Mich.  511  (had  the 
attorney  merely  communicated  to  the  officer  the  instructions  of 
the  plaintiff,  the  case,  as  to  him,  might  have  been  different). 

109  Farmer  v.  Crosby,  43  Minn.  459,  45  N.  W.  866;  Bicknell  v. 
Dorion,  16  Pick.  478;  Davis  v.  Jenkins,  11  Mees.  &  W.  745. 

no  Mechem  on  Agency,  sec.  571. 
in  Mechem  on  Agency,  sec.  572. 

112  Rice  v.  Melendy,  41  Iowa,  395. 

113  Hunter  v.  Burtis,  10  Wend.  358;  Schalk  v.  Kingsley,  42  N. 
J.  L.  32;  Cook  v.  Hopper,  23  Mich.  511;  Hardy  v.  Keeler,  56  111.  152. 
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ruent,114  and  under  the  same  circumstances  would 
be  liable  for  malicious  prosecution.115  He  is  liable 
alone  if  he  acts  upon  his  own  responsibility  in  caus- 
ing the  arrest  of  a  debtor.116  He  is  also  liable  when 
he  acts  dishonestly  for  some  improper  purpose  of 
his  own. 

§  81.  Joint  Liability  of  Officer  and  Deputy— Principles 
Of  Substantive  Liability. — The  general  question  of  lia- 
bility in  official  relations  is  considered  elsewhere.117 
Tn  considering  the  question  of  joint  liability  of  an 
officer  and  his  deputy,  the  relations  between  them,  so 
far  as  affects  third  persons,  should  first  be  clear.  It 
does  not  arise,  as  does  that  between  master  and  ser- 
vant or  principal  and  agent,  by  contract,  but  the  posi- 
tion of  deputy  is  created  by  law  and  his  duties  are 
usually  so  prescribed,  but  they  are  the  same  as  those 
of  the  principal  officer,  his  acts  being  the  acts  of  the 
latter.  While  the  relation  existing  between  them  is 
not  strictly  that  of  master  and  servant,  still  the  gen- 
eral consensus  of  judicial  opinion  views  the  relation 
in  much  the  same  light  so  far  as  concerns  legal  re- 
sults. Much  has  been  written  upon  the  subject,  and 
the  cases  are  numerous,  but  space  demands  a  limited 
treatment  here.  In  some  earlier  cases  our  courts 
have  considered  the  acts  of  the  deputy  the  same,  in 
legal  effect,  as  if  done  by  the  officer,  and  that  the  offi- 
cer is  the  agent  or  instrument  by  which  the  former 
acts,  and  that  the  agent  has  no  independent  status,118 

114  Burnap  v.  Marsh,  13  111.  535;  Guilleaume  v.  Rome,  94  N.  T. 
268,  46  Am.  Rep.  141;  Deyo  v.  Valkenburgh,  5  Hill,  242;  Sleight  v. 
Leavenworth,  5  Duer,  122. 

lis  Peck  v.  Chouteau,  91  Mo.  139,  60  Am.  Rep.  236. 

lie  Burnap  v.  Marsh,  13  111.  535. 

117  See  sec.  151  et  seq.,  post. 

lis  Johnson  v.  Edson,  2  Aiken,  299;  Davis  v.  Miller,  1  Vt.  9; 
Bliss  v.  Stevens,  4  Vt.  88. 
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the  two  being  regarded  as  one  officer  in  the  sense 
that  the  act  of  the  deputy  is  the  act  of  the  officer.119 

Again,  the  principal  officer  is  considered  a  tort- 
feasor rather  by  fiction  of  law,  for  the  better  secu- 
rity of  the  party,  than  from  analogy  to  the  principles 
which  constitute  joint  trespasses  generally.  His  lia- 
bility is  imposed  by  law,  some  courts  disclaiming  any 
analogy  to  the  relations  between  master  and  ser- 
vant.120 

It  must  be  conceded  that  the  relation  is  one  which 
stands  by  itself,  one  created  by  law  which  accords  to 
a  deputy  a  distinct  legal  existence,  requiring  of  him 
the  same  duties  as  are  imposed  on  the  principal  officer. 
The  acts)  of  the  deputy  are  regarded  as  the  acts  of 
the  principal  officer,  not  necessarily  in  the  sense  of 
agency  or  identity,  but  because  the  law  makes  the 
principal  officer  responsible  for  the  acts  of  his  dep- 
uty, the  same  as  if  he  had  officially  done  the  same 
thing.121  Such  being  their  relation  and  the  effect 
of  their  acts,  it  must  follow,  and  the  precedents  are 
to  the  effect,  that  the  principal  officer  is  liable  for 
all  acts  done  by  the  deputy  as  such  which  are  in 
abuse,  or  by  way  of  perversion  of  his  authority,  for 
all  trespasses  committed  by  such  deputy  by  color 
of  his  office,  though  he  has  no  personal  knowledge 
and  is  individually  guilty  of  no  wrong.122  Such,  for 
example,  as  embezzlement  of  funds  by  a  deputy  sher- 
iff,123 or  negligence  in  caring  for  goods  taken  on  at- 

119  Russell  v.  Lawton,  14  Wis.  202,  80  Am.  Dec.  769;  Saunderson 
v.  Barker,  3  Wils.  309;  Cotton  v.  Marsh,  3  Wis.  221,  238. 

120  Campbell  v.  Phelps  (1822),  1  Pick.  62,  11  Am.  Dec.  139;  Grin- 
nell  v.  Phillips,  1  Mass.  535. 

121  Flanagan  v.  Hoyt  (1864),  36  Vt.  565,  86  Am.  Dec.  675. 

122  State  v.  Moore,  19  Mo.  369,  61  Am.  Dec.  563;  Hazard  v. 
Israel,  1  Binn.  240,  2  Am.  Dec.  438;  Russell  v.  Lawton,  14  Wis. 
202,  80  Am.  Dec.  769;  9  Am.  &  Eng.  Ency.  of  Daw,  2d  ed.,  390-393. 

123  Knowlton  v.  Bartlett,  1  Pick.  271. 
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tachment,124  or  failure  to  pay  over  money  received 
on  executions,125  and  the  like.  And  the  authorities 
are  clear  that  for  nonfeasance  or  neglect,  failure,  or 
refusal  of  the  deputy  to  perform  some  duty  which 
the  law  casts  upon  him  as  a  part  of  his  office,  and 
which,  therefore,  is  a  duty  cast  upon  his  superior, 
the  deputy's  neglect  is  the  officer's  neglect  and  ren- 
ders the  latter  liable  for  the  damages.126  But  for 
neglect  of  those  acts  which  are  not  officially  re- 
quired of  a  deputy  the  officer  is  not  responsible.15*7 
But  the  deputy  cannot  be  held  personally  liable  for 
such  acts  of  nonfeasance  on  his  part;  for  instance, 
default  by  a  deputy  sheriff  in  not  making  an  attach- 
ment of  chattels,  which  he  is  bound  to  make.128  So 
no  action  lies  against  a  deputy  for  failure  to  pay 
over  money  except  in  favor  of  his  principal;129  nor 
for  failure  to  return  execution.130  So  a  deputy  was 
held  not  liable  for  loss  of  property  taken  by  him  and 
left  in  an  unsafe  and  unsuitable  place.131  But  as 
to  this  some  courts  hold  otherwise.  Thus,  in  Georgia 
a  deputy  was  held  for  failure  to  sell  lands  he  had 
advertised  for  sale  because  of  the  interposition  of 
a  claim  which  was  unauthenticated.  But  here  the 
question  of  his  liability,  being  only  to  his  principal, 
was  not  raised.132    So  is  the  deputy  liable  for  not 

124  State  v.   Moore,   19   Mo.   369,   61  Am.   Dec,  563;  Abbott  v. 
Kimball,  19  Vt.  551,  47  Am.  Dec.  708. 
128  Esty  v.  Chandler,  7  Mass.  464. 

126  Bond  v.  Ward,  7  Mass.  123,  5  Am.  Dec.  28;  Marshall  v.  Hos- 
mer,  4  Mass.  63;  Esty  v.  Chandler,  7  Mass.  464;  Abbott  v.  Kimball, 
19  Vt  551,  47  Am.  Dec.  708;  Knowlton  v.  Bartlett,  1  Pick.  271. 

127  Harrington  v.  Fuller,  18  Me.  277,  36  Am.  Dec.  719. 

128  Marshall  v.  Hosmer,  4  Mass.  60;  Bond  v.  Ward,  7  Mass.  123, 
5  Am.  Dec.  28. 

129  Colvin  v.  Holbrook,  2  N.  Y.  126;  Varner  v.  Woolten,  38  Ga. 
575;  Harlan  v.  Lumsden,  1  Duvall,  86. 

130  Robertson  v.  Lessan,  7  Cold.  (Tenn.)  159. 

131  Buck  v.  Ashley,  37  Vt.  475. 

132  Charles  v.  Foster,  56  Ga.  612. 
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making  sufficient  attachment.133  Thus'  a  deputy 
clerk  is  not  liable  to  a  third  person,  other  than  his 
principal,  for  a  default  in  taking  insufficient  bond.134 
So  also  where  he  fails  to  take  appearance  bail  on 
mesne  process.135  The  acts  so  far  considered  are 
those  within  the  scope  of  his  official  authority  and 
duty. 

When  we  come  to  consider  the  liability  of  officers 
for  the  unauthorized  acts  of  their  deputies,  a  dis- 
tinction is  observed  between  those  acts  which  are 
"virtute  officii"  and  those  "colore  officii,"  and  there 
is  some  confusion  among  the  authorities  in  the  use 
cf  the  terms.  For  acts  done  by  virtue  of  the  office 
all  are  agreed  that  the  principal  officer  is  liable,  but 
as  to  acts  done  merely  under  color  of  the  office  there 
is  a  difference  of  opinion.  All  such  questions  are 
determinable  by  the  fact  as  to  whether  the  act  is 
done  within  the  scope  of  official  authority,  or  an  in- 
tention so  to  do,  or  whether  the  same  be  done  not 
in  the  discharge  of  any  duty  imposed  by  law  on  the 
office.  In  the  former  instance  the  officer  is  liable,  in 
the  latter  not.136  So  it  is  considered  "colore  officii" 
to  collect  money  on  an  execution  and  the  sheriff  is 
liable  both  to  the  judgment  creditor  if  rightly  col- 
lected and  not  paid  over,137  and  to  the  judgment 
debtor  if  wrongfully  taken.138 

133  Draper  v.  Arnold,  12  Mass.  449. 

134  Snedicor  v.  Davis,  17  Ala.  472;  Pond  v.  Vauderveer,  17  Ala. 
426;  Murrell  v.  Smith,  3  Dana,  463. 

135  Armistead  v.  Marks,  1  Wash.  (Va.)  325.  This  rule  is  recog- 
nized in  Hurlock  v.  Bernhardt,  41  Tex.  582;  Coltraine  v.  McCain, 
14  N.  O.  308,  24  Am.  Dec.  256;  Elyea  v.  Williamson,  59  Ga.  432; 
Nye  v.  Smith,  11  Mass.  188. 

136  Dysart  v.  Lurty,  3  Okla.  601,  41  Pac.  724;  State  v.  Moore,  19 
Mo.  369,  61  Am.  Dec.  563;  Harrington  v.  Fuller,  18  Me.  277,  36 
Am.  Dec.  719;  Abbott  v.  Kimball,  19  Vt.  551,  47  Am.  Dec.  708. 

137  Walden  v.  Davidson,  15  Wend.  575. 

138  Abbott  v.  Kimball,  19  Vt  551,  47  Am.  Dec.  708. 
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The  better  rule,  as  expressed  by  some  authority, 
would  seem  to  be  that  a  sheriff,  for  instance,  is  re- 
sponsible not  only  for  all  official  neglect  or  miscon- 
duct of  his  deputy,  but  also  where  the  deputy  as- 
sumes to  act  under  color  of  his  office;139  of  course 
when  a  deputy  is  not  acting  officially  he  does  not 
bind  the  officer;  so  when  the  deputy  is  acting  at  the 
instance  or  request  of  the  person  injured,140  or  is 
acting  after  his  term  has  expired,141  he  alone  is  lia- 
ble. So  where  a  sheriff,  to  whom  an  execution  came 
too  late  to  be  served,  who  was  persuaded  from  re- 
turning it  as  such  by  the  creditor  and  by  him  induced 
to  appoint  another  to  serve  it,  it  was  held  that  the 
other  person  became  private  agent  of  the  creditor 
and  did  not  bind  the  sheriff  by  his  failure  to  make 
a  valid  return.143 

§  82.  Same  Continued— Is  There  a  Joint  Liability?— 
Having  outlined  the  general  principles  of  the  sub- 
stantive liability  of  an  officer  for  the  acts  of  his  dep- 
uty, the  pertinent  inquiry  in  this  chapter  is  as  to 
whether  or  not  there  is  a  joint  liability  on  the  part 
of  both  in  such  case.  For  the  torts  of  the  deputy 
some  of  the  earlier  cases,  English  and  American,  hold 
the  principal  officer  only  responsible.143  In  Massa- 
chusetts, the  earlier  cases  were  to  the  effect  that  al- 

139  Harrington  v.  Fuller,  18  Me.  277,  36  Am.  Dec.  719;  State  v. 
Moore,  19  Mo.  369,  61  Am.  Dec.  563;  Cotton  v.  Marsh,  3  Wis.  221. 

140  9  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  394;  Skinner  v.  Wilson, 
61  Miss.  93;  Stone  v.  Chambers,  1  Strob.  (S.  C.)  117;  Tucker  v. 
Bingham,  12  Lea  (Tenn.),  653;  Armstrong  v.  Garrow,  6  Cow.  467; 
Gorham  v.  Gale,  7  Cow.  (N.  Y.)  739,  17  Am.  Dec.  549. 

141  Canterberry  v.  Kouns,  3  Litt.  (Ky.)  449. 

142  Skinner  v.  Wilson,  61  Miss.  90. 

143  White  v.  Johnson  (1793),  1  Wash.  (Va.)  159;  Owens  v.  Gate- 
wood,  4  Bibb,  494;  Murrell  v.  Smith,  3  Dana,  462;  Paddock  v. 
Cameron  (1835)  8  Cow.  212;  Ackworth  v.  Kempe,  1  Doug.  40; 
Saunderson  v.  Barker,  3  Wils.  309;  Peshall  v.  Layton,  2  Term  Rep. 
712;  Tuttle  v.  Love,  7  Johns.  472. 


§  83  JOINT  LIABILITY  OF  PERSONS.  154 

though  a  sheriff  is  liable  for  a  trespass  committed 
by  his  deputy  alone,  he  cannot  be  sued  therefor 
jointly  with  the  deputy.144  In  other  states  the  more 
reasonable  view  is  taken  that  officer  and  deputy  are 
jointly  responsible  for  misfeasances  and  malfeasances 
under  color  of  authority.145 

§  83.  When  the  Agent  Follows  an  Independent  Em- 
ployment.— Another  phase  of  the  nonliability  of  the 
master  or  principal  is  shown  by  the  doctrine  that 
where  one  employs  a  person  to  perform  services  who 
follows  a  distinct  and  independent  occupation  of  his 
own,  the  employer  is  not  responsible  for  the  negli- 
gence or  improper  acts  of  the  person  so  employed.146 
This  doctrine  is  applied  where  a  physician  sends  a 
fellow-physician  to  attend  a  patient  for  him,  the 
former  not  being  liable  for  the  unskillful  or  negli- 
gent acts  of  the  latter  in  such  case.147  And  so  where 
a  railway  company  and  other  manufacturing  cor- 
porations or  individuals  employing  servants  select 
a  regular  physician  and  surgeon  to  attend  and  care 
for  employees  who  are  injured,  there  is  no  liability 
on  the  part  of  such  corporations  or  individuals  for 
the  acts  of  negligence  of  such  physician  or  surgeon 
so  long  as  the  persons  employed  are  possessed  of 
ordinary  skill  and  competency.148    The  only  liability 

144  Campbell  v.  Phelps,  1  Pick.  62,  11  Am.  Dec.  139;  Draper  v. 
Arnold,  12  Mass.  449;  Parsons  v.  Winchell,  5  Cush.  592,  52  Am. 
Dec.  745;  Pervear  v.  Kimball,  8  Allen,  199.  See  Elliott  v.  Hayden, 
104  Mass.  180. 

145  Morgan  v.  Chester,  4  Conn.  387;  Waterbury  v.  Westervelt,  9 
N.  Y.  598;  Coltraine  v.  McCaine,  3  Dev.  308,  24  Am.  Dec.  256;  Rem- 
linger  v.  Weyker,  22  Wis.  383;  Christian  v.  Hoover,  6  Yerg.  505. 

146  Laugher  v.  Pointer,  5  Barn.  &  C.  547;  Milligan  v.  Wedge,  4 
Perry  &  D.  714;  De  Forrest  v.  Wright,  2  Mich.  368. 

147  Myers  v.  Holborn,  58  N.  J.  L.  193,  55  Am.  St.  Rep.  606,  33 
Atl.  389.    See  sec.  373,  post. 

148  Quinn  v.  Kansas  City  etc.  R.  R.  Co.,  94  Tenn.  713,  30  S.  W. 
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of  an  employer,  then,  in  such  cases  will  be  for  negli- 
gence in  the  selection  of  physician  or  surgeon.149  The 
reason  for  this  rule  of  nonliability  is  that  the  rela- 
tion of  master  and  servant  cannot  exist  in  such 
cases,  because  the  employer  has  not  the  knowledge 
and  skill  to  enable  him  to  direct  the  person  em- 
ployed. 

1036,  45  Am.  St  Rep.  767,  and  note;  Pittsburgh  etc.  Ry.  Co.  v. 
Sullivan,  141  Ind.  83,  50  Am.  St.  Rep.  313,  40  N.  E.  138;  Allan  v. 
State  S.  S.  Co.,  132  N.  Y.  91,  28  Am.  St.  Rep.  556,  30  N.  E.  482; 
South  Florida  R.  R.  Co.  v.  Price,  32  Fla.  46,  13  South.  638. 

149  Laubheim  v.  De  Koninglyke  etc.  Co.,  107  N.  Y.  228,  1  Am. 
St.  Rep.  815,  13  N.  E.  781. 
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CHAPTER  VI. 

CONTEIBUTION  BETWEEN  WKONGDOEKS. 

§  84.  Contribution— Doctrine  explained. 

§  85.  Contribution  applied  to  torts. 

§  86.  Contribution  between  tort-feasors— General  doctrine. 

§  87.  Same^-Illustrations  of  application  of  rule  to  intentional  acts. 

§  88.  Contribution  when  parties  presumed  to  know  act  is  unlawful. 

§  89.  Contribution  when  parties  not  conscious  of  wrongdoing. 

§  90.  Contribution  when  wrong  due  to  negligence. 

§  91.  Contribution— Indemnity— Distinguished. 

§  92.  Same  continued— Where  different  duties  are  allotted  to  differ- 
ent parties. 

§  93.  Contribution  where  one  is  responsible  for  acts  of  another. 

§  94.  Contribution   when  offense  malum  prohibitum. 

§  95.  Contribution  between  parties  suing  out  civil  process. 

§  84.  Contribution— Doctrine  Explained.— Contribu- 
tion is  an  obligation  which  arises  where  a  common 
burden  is  assumed  by  two  or  more  persons,  that  when 
one  has  been  compelled  to  bear  it,  he  has  a  right  to 
call  upon  those  jointly  bound  with  him  to  bear  the 
same  equally  with  him.  It  is  governed  by  equitable, 
rather  than  legal,  principles,1  and  is  not  founded  on 
contract,  but  upon  the  principle  that  equality  of  bur- 
den as  to  a  common  right  is  equity;  where  there  is  a 
common  right  the  burden  is  common.2  The  law  re- 
quires equality,  and  one  should  not  be  obliged  to  beai 
the  burden  for  all.3  "Contribution,  it  is  true,  is  not 
contractual;  it  is  an  equity  founded  in  acknowledged 

1  Camp  v.  Bostwick,  20  Ohio  St.  337,  5  Am.  Rep.  669;  Campbell 
v.  Mesier,  4  Johns.  Ch.  335,  8  Am.  Dec.  570. 

2  Vandiver  v.  Pollak,  107  Ala.  547,  54  Am.  St.  Rep.  118,  19  South. 
180. 

3  Campbell  v.  Mesier,  4  Johns.  Ch.  338,  8  Am.  Dec.  570. 
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principles  of  natural  justice."4  While  this  obliga- 
tion is  not  based  on  contract,  yet  the  law  following 
equity  implies  a  promise  to  contribute,  or  imposes 
an  obligation  upon  equitable  considerations,  in  order 
to  afford  a  remedy.5 

The  doctrine,  it  is  claimed,  has  a  more  effectual 
operation  in  a  court  of  equity  than  in  a  court  of  law." 
As  far  as  courts  of  law  have  assumed  jurisdiction 
upon  this  subject  it  is  upon  the  ground  of  an  implied 
assumpsit.7 

§  85.  Contribution  Applied  to  Torts. — Contribution 
being  founded  upon  principles  of  natural  justice  and 
equity,  the  obligation,  not  being  contractual,  must 
of  necessity  be  limited  in  its  application  to  cases 
where  parties  are  without  fault,  or  have  not  inten- 
tionally committed  a  wrong.  It  can  therefore  have 
no  application  to  intentional  joint  wrongs  or  torts, 
as  the  law  does  not  render  assistance  to  those  who 
base  their  cause  of  action  on  wrongful,  immoral  or 
illegal  acts.  A  tort-feasor  is  not  entitled  to  assist- 
ance in  compelling  his  associates  in  wrongdoing  to 
contribute  to  the  common  burden,  when  he  has  been 
compelled  to  bear  it,  as  he  is  bound  to  do  when  called 
to  respond  to  the  injured  party,  because  he  does  not 
come  into  court  with  clean  hands,  being  himself  at 
fault.  The  doctrine  that  there  is  no  right  of  contri- 
bution between  joint  tort-feasors  has  received  con- 
siderable attention  by  the  courts,  and  the  foregoing 
has  been  designated  as  the  general  rule.  It  is 
claimed  also  that  there  are  so  many  exceptions  to 

4  54  Am.  St.  Rep.  123,  note. 

5  Tobias  v.  Rogers,  13  N.  Y.  59.  It  is  bottomed  and  fixed  on  gen- 
eral principles  of  justice:  Campbell  v.  Mesier,  4  Johns.  Ch.  335,  8 
Am.  Dec.  570. 

6  Campbell  v.  Mesier,  4  Johns.  Ch.  335,  8  Am.  Dec.  570. 

7  Id.;  Craythorne  v.  Swinburne,  14  Ves.  Jr.  164. 


§  85  CONTRIBUTION  BETWEEN  WEONGDOEBS.  158 

it  that  it  has  ceased  to  be  a  general  rule.8  A  care- 
ful scrutiny  of  some  of  the  so-called  exceptions  leads 
to  the  inquiry  whether  or  not  they  fall  under  the 
head  of  torts  at  all,  and  whether  they  do  not  more 
properly  come  within  the  meaning  of  quasi  contracts. 
One  author  has  well  said  that  the  statement  that  as 
between  tort-feasors  there  is  no  contribution  is  in- 
accurate and  misleading.9  The  difficulty,  it  would 
seem,  lies  in  the  manner  of  treating  the  subject  in 
its  relation  to  torts,  by  confusing  it  with  principles 
differing  radically  from  those  which  govern  the  re- 
lations and  rights  of  wrongdoers.  Courts  and  writ- 
ers do  not  differentiate  between  the  varied  situa- 
tions or  relations  of  parties  when  it  is  sought  to 
apply  the  doctrine.  There  is  a  radical  distinction 
with  respect  to  the  relations  which  exist  between 
the  parties  where  contribution  is  allowed  and  when 
it  is  denied.  It  is  not  permitted  where  the  parties 
have  all  acted  in  concert,  or  with  unity  of  design, 
and  the  wrong  is  intentional  or  willful.  The  obsta- 
cle in  the  way  of  compelling  contribution  in  such 
cases  is  intentional  wrongdoing;  but  if  parties  are 
not  aware  that  they  are  engaged  in  wrongdoing,  do 
not  intend  to  commit  a  wrong,  or  if  it  cannot  be  pre- 
sumed that  they  knew  they  were  committing  a 
wrong,  then  they  may  come  into  court  with  clean 
hands  and  ask  their  comrades  in  a  resulting  wrong 
to  bear  their  proportionate  share  of  the  common  bur- 
den. Under  such  circumstances  the  parties  are  not 
in  fact  wrongdoers  as  between  themselves.  A 
wrong  which  is  committed  by  an  agent  or  servant 
is  by  direction;  it  is  in  fact  the  act  of  the  principal 

8  Goldsborough  v.  Darst,  9  Bradw.  205;  Bailey  t.  Bussing,  28 
Conn.  455;  Vandiver  v.  Pollak,  107  Ala.  547,  54  Am.  St.  Rep.  118, 
19  South.  180. 

»  Keener  on  Quasi  Contracts,  408. 
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or  master,  although  the  law  holds  each  equally  re- 
sponsible, but  the  commission  of  such  a  wrong  is 
wholly  unlike  a  wrong  committed  by  two  or  more 
joining  or  acting  in  concert.  Consequently,  when  an 
agent  or  servant  acts  innocently,  and  does  what  he 
is  directed  to  do,  and  his  act  turns  out  to  be  a  wrong, 
as  he  is  only  the  instrumentality,  the  law  will  imply 
a  promise  on  the  part  of  the  principal  to  indemnify 
him.  The  promise  is  implied  from  the  plain  dictates 
of  reason  and  natural  justice.10  So  an  officer  serv- 
ing a  writ  and  acting  under  the  directions  of  the 
party  stands  in  a  similar  position.  The  right  of  the 
agent,  servant  or  officer  to  call  upon  the  principal, 
master  or  party  is  based  upon  an  implied  promise  to 
indemnify,  and  in  such  cases  the  doctrine  of  indem- 
nity is  wholly  unlike  the  doctrine  of  contribution. 
So  far  as  concerns  the  application  of  the  rule  of  in- 
demnity and  the  doctrine  of  contribution,  neither 
can  be  enforced  where  the  parties  knew  that  a  wrong 
was  being  committed.  An  indemnity  against  a 
known  and  meditated  wrong  cannot  be  enforced.11 
But  indemnity  is  founded  on  contract,  express  or  im- 
plied, and  is  an  obligation  or  duty  resting  on  one 
person  to  make  good  any  loss  or  damage  another 
has  incurred  while  acting  at  his  request  or  for  his 
benefit,  while  contribution,  as  before  explained,12  is 
not  contractual,  but  is  an  equity  founded  on  prin- 
ciples of  natural  justice.13  Thus  it  appears  that  the 
rules  of  law  as  they  are  applied  and  which  govern 

10  Vandiver  v.  Pollak,  107  Ala.  547,  54  Am.  St.  Rep.  118,  19 
South.  180;  Moore  v.  Appleton,  26  Ala.  633. 

n  Coventry  v.  Barton,  17  Johns.  142,  8  Am.  Rep.  376;  Ives  v. 
Jones,  3  Ired.  538,  40  Am.  Dec.  421;  Vandlver  v.  Pollak,  107  Ala. 
547,  54  Am.  St  Rep.  118,  19  South.  180. 

12  Ante,  sec.  84. 

13  Vandiver  v.  Pollak,  107  Ala.  547,  54  Am.  St.  Rep.  118,  19 
South.  180. 
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this  right  between  parties  in  various  relations  in- 
volved in  the  commission  of  the  wrong,  are  entirely 
distinct  and  independent.  These  will  be  set  forth  in 
the  following  sections  with  the  authorities  support- 
ing them. 

§  86.  Contribution  Between  Tort-feasors— General 
Doctrine. — The  common-law  doctrine,  universally 
adopted  in  this  country,  properly  stated,  as  deduced 
from  all  the  authorities,  is,  that  one  of  two  or  more 
joint  tort-feasors  cannot  relieve  himself  from  the  con- 
sequences of  a  wrongful  act,  intentionally,  wantonly 
or  knowingly  committed,  in  concert  with  others,  with 
a  common  design  or  unity  of  action,  by  asking  con- 
tribution from  his  fellow-wrongdoer;  that  is,  one 
who  has  been  compelled  to  bear  the  common  burden 
and  pay  the  damages  resulting  therefrom  cannot  call 
upon  his  cotort-feasor  to  respond  to  him  for  his  share 
of  the  amount  so  paid.14    This  doctrine  is  limited 

14  Merry  weather  v.  Nixan,  8  Term  Rep.  186  (leading  English 
case);  Nichols  v.  Nowling,  82  Ind.  488;  Gulf  etc.  Ey.  Co.  v.  James, 
73  Tex.  12,  15  Am.  St.  Eep.  742;  Cumpston  v.  Lambert,  18  Ohio,  81,  51 
Am.  Dec.  442;  Jacobs  v.  Pollard,  10  Cush.  287,  57  Am.  Dec.  105; 
Acheson  v.  Miller,  2  Ohio  St.  203,  59  Am.  Dec.  663;  Spalding  v. 
Oakes,  42  Vt.  343;  Vandiver  v.  Pollak,  107  Ala.  547,  54  Am.  St; 
Eep.  118,  19  South.  180;  Bailey  v.  Bussing,  28  Conn.  455;  Miller  v. 
Fenton,  11  Paige,  18;  Percy  v.  Clary,  32  Md.  245;  Moore  v.  Apple- 
ton,  26  Ala.  633;  Armstrong  v.  Clarion  Co.,  66  Pa.  St.  218,  5  Am. 
Rep.  368.  The  doctrine  is  well  stated  by  Bigelow,  J.,  in  Jacobs  v. 
Pollard,  supra:  "It  is  undoubtedly  the  policy  of  the  law  to  dis- 
countenance all  actions  in  which  a  party  seeks  to  enforce  a  demand 
originating  in  a  willful  breach  or  violation,  on  his  part,  of  the 
legal  rights  of  others.  Courts  of  law  will  not  lend  their  aid  to 
those  who  found  their  claims  upon  an  illegal  transaction.  No  one 
can  be  permitted  to  relieve  himself  from  the  consequences  of  hav- 
ing intentionally  committed  an  unlawful  act,  by  seeking  indemnity 
or  contribution  from  those  with  whom,  or  by  whose  authority,  such 
unlawful  act  was  committed.  But  justice  and  sound  policy,  upon 
which  this  salutary  rule  is  founded,  alike  require  that  it  should  not 
be  extended  to  cases  where  parties  have  acted  in  good  faith,  with- 
out any  unlawful  design,  or  for  the  purpose  of  asserting  a  right  in 
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in  its  application,  or  is  applicable  only  to  intentional 
and  meditated  wrongs,  or  where  persons  either  know 
or  are  presumed  to  know  that  the  act  for  which  they 
have  been  mulcted  in  damages  is  unlawful,  and  does 
not  apply  where  parties  act  in  good  faith,  in  ignor- 
ance of  facts  rendering  their  conduct  tortious,  such 
ignorance  not  arising  from  their  own  fault  or  negli- 
gence.15 This  is  the  scope  and  extent  of  the  doctrine 
that  there  can  be  no  contribution  between  joint  tort- 
feasors. It  is  said  that  there  are  so  many  exceptions 
to  it  in  the  case  of  master  and  servant,  principal  and 
agent,  partners,  joint  operators,  carriers  and  the 
like,  it  can  hardly  be  called  with  propriety  a  "rule 
of  law."16 

themselves  or  others,  although  they  may  have  thereby  infringed 
upon  the  legal  rights  of  third  persons.  It  is  only  when  a  person 
knows,  or  must  be  presumed  to  know,  that  his  act  was  unlawful, 
that  the  law  will  refuse  to  aid  him  in  seeking  an  indemnity  or 
contribution. 

"The  reason  assigned  in  the  books  for  denying  contribution 
among  trespassers  is,  that  no  right  of  action  can  be  based  on  a 
violation  of  law;  that  is,  where  the  act  is  known  to  be  such  or 
is  apparently  of  that  character.  A  guilty  trespasser  ....  cannot 
be  allowed  to  appeal  to  the  law  for  an  indemnity,  for  he  has 
placed  himself  without  its  pale  by  contemning  it,  and  must  ask  in 
vain  for  its  interposition  in  his  behalf.  If,  however,  he  was  inno- 
cent of  an  illegal  purpose,  ignorant  of  the  nature  of  the  act, 
which  was  apparently  correct  and  proper,  the  rule  will  change 
with  its  reason,  and  he  may  then  have  an  indemnity,  or  as  the 
case  may  be  a  contribution,  as  a  servant  yielding  obedience  to  the 
command  of  his  master,  or  an  agent  to  his  principal,  in  what  ap- 
pears to  be  right,  an  assistant  rendering  aid  to  a  sheriff  in  the 
execution  of  process,  or  common  carriers,  to  whom  is  committed 
and  who  innocently  carries  away  property  which  has  been  stolen 
from  the  owner":  Bailey  v.  Bussing,  28  Conn.  455,  459. 

15  Acheson  v.  Miller,  2  Ohio  St.  203,  59  Am.  Dec.  663;  Merry- 
weather  v.  Nixan,  8  Term  Rep.  186;  Vandiver  v.  Pollak,  107  Ala. 
547,  54  Am.  St  Rep.  118,  19  South.  180;  Culmer  v.  Wilson,  13  Utah, 
129,  57  Am.  St.  Rep.  713;  Avery  v.  Halsey,  14  Pick.  174;  Coventry 
v.  Barton,  17  Johns.  142,  8  Am.  Dec.  376;  Jacobs  v.  Pollard,  10 
Cush.  287,  57  Am.  Dec.  105;  Betts  v.  Gibbons,  2  Ad.  &  E.  174. 

16  Bailey  v.  Bussing,  28  Conn.  459. 

Torts,  Vol.  I— 11 
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§  87.  Same— Illustrations  of  Application  of  Rule  to 
Intentional  Acts. — 'The  doctrine  has  been  stated  that 
there  can  be  no  contribution  between  tort-feasors 
where  the  injury  complained  of  was  intentional. 
The  cases,  therefore,  falling  within  this  rule  are 
all  wrongs  or  torts  of  which  intent  is  an  essential 
element  thereof — as,  for  example,  assault  and  bat- 
tery, malicious  prosecution,  fraud  and  deceit,  libel 
and  slander.  It  would  be  impracticable  to  attempt 
to  collect  under  this  head  all  or  any  portion  of  the 
cases  falling  hereunder,  an  enumeration  of  the  in- 
tentional wrongs  being  sufficient. 

The  proprietor  of  a  newspaper  cannot  recover  from 
his  editor  expenses  incurred  in  defending  an  action 
for  the  publication  of  a  libel;17  nor  can  contribution 
be  had  between  two  persons  who  have  fraudulently 
abstracted  funds  from  a  bank;18  nor  can  one  of  sev- 
eral intentional  wrongdoers,  by  paying  off  a  judg- 
ment obtained  against  them  all,  and  taking  a  ficti- 
tious and  fraudulent  assignment  of  the  judgment  in 
the  name  of  his  son,  enforce  contribution  among  the 
other  wrongdoers.19 

§  88.  Contribution  When  Parties  Presumed  to  Know 
Act  is  Unlawful. — The  law  does  not  alone  refuse,  to 
recognize  any  rights  existing  between  intentional 
wrongdoers,  and  to  equalize  burdens  between  them, 
but  it  exacts  of  parties  a  sufficient  degree  of  intelli- 
gence, caution  and  prudence  to  enable  them  to  avoid 
careless  wrongdoing  or  injuries  tantamount  to  in- 
tentional wrongs.  The  rule  previously  stated  that 
there  can  be  no  contribution  between  wrongdoers  is 

17  Arnold!  v.  Clifford,  2  Sum.  238;  Fed.  Cas.  No.  555;  Colburn 
v.  Patmore,  1  Cromp.  M.  &  E.  73,  4  Tyrw.  677. 

18  Miller  v.  Fenton,  11  Paige,  18. 

19  Boyer  v.  Boleoder,  129  Pa.  St  324,  15  Am.  St  Rep.  723,  18 
Atl.  127. 


163  CONTRIBUTION  BETWEEN  WRONGDOERS.  §  89 

not  confined  or  limited  to  those  cases  where  the  per- 
sons responsible  actually  know  that  a  thing  is  wrong. 
The  same  general  principles  apply  here  as  in  other 
branches  of  the  law  which  should  govern  the  conduct 
of  parties  in  determining  whether  a  contemplated 
act  is  right  or  wrong.  Ignorance  of  the  law  will 
not  excuse,  when  it  is  due  to  lack  of  care  and  pru- 
dence. If  an  act  is  apparently  unlawful,  or  if  the 
circumstances  are  such  as  to  render  ignorance  inex- 
cusable, the  wrongdoer  must  be  presumed  to  know. 
The  law  exacts  of  parties  honesty  of  purpose  and 
good  faith.  If  a  party  fails  in  all  these  particulars, 
then  he  must  be  presumed  to  know  that  the  act  was 
unlawful,  and  the  rule  that  there  can  be  no  contri- 
bution between  wrongdoers  in  this  position  applies.20 
This  has  been  the  rule  from  the  earliest  times.21 

Where  an  act  is  illegal  or  in  violation  of  some  posi- 
tive law,  the  authorities  indicate  that  there  is  no 
right  of  contribution  where  only  one  is  sued  and 
charged. 

§  89.  Contribution  When  Parties  not  Conscious  of 
Wrongdoing. — The  converse  of  the  rule  last  stated  is 
true.  The  rule  that  there  can  be  no  contribution  be- 
tween wrongdoers  does  not  apply  when  one  is  blame- 
lessly ignorant  of  the  illegal  or  unlawful  nature  of 
an  act,  when  the  same  was  performed  or  committed 
in  good  faith  and  with  an  honest  purpose  in  what 
appeared  to  be  right,  and  the  circumstances  are  such 
that  he  cannot  be  charged  with  knowledge  of  the 

20  Culmer  v.  Wilson,  13  Utah,  129,  57  Am.  St.  Rep.  713,  44  Pac. 
833;  Jacobs  v.  Pollard,  10  Cush.  287,  57  Am.  Dec.  105;  Pearson  v. 
Skelton,  1  Mees.  &  W.  504.  See  interesting  dictum  in  North  Hud- 
son etc.  Assn.  v.  Childs,  82  Wis.  460,  33  Am.  St.  Rep.  57,  52  N.  W. 
600. 

21  Phillips  v.  Biggs,  Hardr.  164;  Merry  weather  v.  Nixan,  8 
Term  Rep.  186;  Betts  v.  Gibbons,  2  Ad.  &  E.  57. 
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illegality.  It  is  the  rule,  then,  that  whenever  parties 
join  in  the  performance  of  an  act  which  to  them  ap- 
pears right  and  lawful,  and  there  is  no  reasonable 
ground  to  show  it  to  be  otherwise,  but  it  turns  out 
to  be  unlawful  and  causes  injury  to  a  third  person, 
and  one  of  the  persons  responsible  for  the  act  is  com- 
pelled in  an  action  to  respond  in  damages,  he  has 
the  right  to  maintain  an  action  against  his  associates 
for  contribution.  This  is  abundantly  supported  by 
the  authorities.22  The  foundation  principle  of  this 
rule  which  allows  the  right  of  contribution  in  such 
cases  is,  though  they  have  actually  committed  a 
wrong  against  a  third  person,  that  as  between  them- 
selves they  have  not  intended  to  do  wrong,  and  their 
conduct  has  been  such  that  they  cannot  be  charged 
with  any  neglect,  and  there  is,  therefore,  an  equity 
or  implied  understanding  between  them  that  each 
will  bear  his  portion  of  the  burden.  The  rule  of  no 
contribution  does  not  apply  to  a  tort  arising  from  a 
construction  or  inference  of  law.23 

§  90.    Contribution  When  Wrong  Due  to  Negligence.— 

There  is  no  intention  in  negligence.  In  some  in- 
stances courts  have  been  inclined  to  designate  a  high 
degree  of  negligence  as  gross,  and  tantamount  to 
willful  or  intentional.24  But  the  element  of  negli- 
gence which  distinguishes  it  from  other  wrongs  is 
the  absence  of  intention  to  produce  injury.25    This 

22  Acheson  v.  Miller,  2  Ohio  St  203,  59  Am.  Dec.  663;  Culmer 
v.  Wilson,  13  Utah,  129,  57  Am.  St.  Rep.  713,  44  Pac.  833;  Jacobs 
v.  Pollard,  10  Cush.  287,  57  Am.  Dec.  105;  Armstrong  Co.  v.  Clarion 
Co.,  66  Pa.  St.  218,  5  Am.  Rep.  368;  Coventry  v.  Barton,  17  Johns. 
141,  8  Am.  Dec.  376;  Parwell  v.  Becker,  129  111.  261,  16  Am.  St.  Rep. 
267,  21  N.  E.  792. 

23  Culmer  v.  Wilson,  13  Utah,  129,  57  Am.  St.  Rep.  713,  44  Pac. 
833;  Pearson  v.  Skelton,  1  Mees.  &  W.  504. 

24  See  sec.  245,  post. 

25  Shearman  and  Redfield  on  Negligence,  sec.  19. 
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being  so,  it  relieves  parties  jointly  responsible  from 
the  rule  that  wrongdoers  cannot  have  contribution 
between  themselves.  A  negligent  person  is  a  wrong- 
doer, but  not  an  intentional  one.  It  may  be  that 
it  is  so  wanton  as  to  be  willful,  and  then  the  parties 
concerned  are,  as  between  themselves,  wrongdoers  so 
as  to  estop  them  from  claiming  contribution  from 
each  other.  In  nearly  all,  if  not  in  fact  all,  the  cases 
where  the  question  of  contribution  has  arisen  under 
this  head  the  various  participants  in  the  negligent 
act  have  performed  different  parts,  and  they  have 
not  acted  directly  in  concert.  Their  negligence  may 
directly  concur  to  produce  the  injury,  but  one  may 
perform  one  part  and  another  a  different  part. 
Either  may  be  guilty  of  negligence  in  the  perform- 
ance of  his  part,  the  rule  being  that,  although  their 
part  may  be  apportioned  between  them,  the  negli- 
gence of  two  or  more  persons  creates  a  joint  liability 
where  they  act  together  to  accomplish  a  common 
purpose.26 

The  ordinary  rules  of  joint  liability  apply  to  joint 
tort-feasors  in  negligence,  excepting  as  to  the  right 
of  contribution.  A  person  injured  by  the  concurring 
negligence  of  two  different  parties,  each  and  both 
being  liable,  the  party  injured  may  maintain  an  action 
against  each  wrongdoer  separately,  or  against  both 
jointly.27  When  certain  parts  are  allotted  to  dif- 
ferent parties,  but  each  are  responsible  for  whatever 
part  the  other  is  to  perform,  while  they  are  jointly 
and  severally  responsible,  still  one  may  be  active  and 

26  Consolidated  Ice  Mach.  Co.  v.  Keifer,  134  111.  481,  23  Am.  St 
Rep.  688,  25  N.  E.  799. 

27  Creed  v.  Hartman,  29  N.  T.  591,  86  Am.  Dec.  341;  Wabash  etc. 
Ry.  Co.  v.  Schacklet,  105  111.  364,  44  Am.  Rep.  791;  Carterville  v. 
Cook,  129  111.  152,  16  Am.  St.  Rep.  248,  22  N.  E.  14;  City  Elec.  etc. 
Ry.  Co.  v.  Conery,  61  Ark.  381,  54  Am.  St.  Rep.  262,  33  S.  W.  426; 
Webster  v.  Hudson  River  R.  R.  Co.,  38  N.  Y.  260. 
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the  other  passive;  one  may,  by  reason  of  relationship, 
be  responsible  for  the  negligence  of  the  other,  and 
consequently  they  are  not  in  pari  delicto,  and  there  is, 
therefore,  no  reason  for  the  application  in  such  case 
of  the  rule  that  there  is  no  contribution  between  tort- 
feasors. In  all  the  relations  of  master  and  servant, 
principal  and  agent,  officer  and  deputy,  respectively, 
the  wrongdoer  may  act  without  being  personally  at 
fault,  and  may  therefore  compel  the  latter  to  indem- 
nify them  against  loss. 

There  are,  then,  these  two  positions  of  parties  to  be 
observed  and  kept  in  mind  in  considering  the  ques- 
tion of  contribution  or  indemnity  in  cases  of  negli- 
gence, viz.:  1.  Where  different  duties  are  allotted 
to  different  parties;  and  2.  Where  by  reason  of  re- 
lationship between  parties,  the  one  is  responsible 
for  the  acts  of  the  others,  and  yet  in  the  interest  of 
the  party  injured,  torts  committed  in  either  are  re- 
garded as  joint  and  several. 

And  further — 

§  91.    Contribution  —  Indemnity  —  Distinguished.— 

There  would  seem  to  be  some  apparent  distinction 
between  indemnity  and  contribution,  the  terms  being 
used  in  respect  to  different  positions  and  relations 
of  parties.  To  indemnify  is  to  save  one  harmless  or 
to  prevent  one  from  suffering  damage.  And  by 
reason  of  the  responsibility  which,  for  example,  a 
master  assumes  for  the  acts  of  his  servant,  because 
they  are  in  fact  the  acts  of  the  former,  there  is  an 
implied  obligation  on  the  part  of  the  servant  that  he 
will  make  good  to  the  master  any  loss  he  may  sus- 
tain. Contribution  is  the  right  which  one  has  who  has 
borne  a  common  burden  to  call  upon  those  equally 
bound  to  bear  their  share.  The  common  burden  in 
this  case  is  not  precisely  like  the  common  burden  of 
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the  master  and  servant,  and  yet  they  occupy  such  a 
common  ground  that  it  is  not  practically  worth 
while  drawing  any  distinction,  except,  perhaps,  that 
an  implied  assumption  supports  the  right  to  indem- 
nify, while  equity  imposes  a  duty  in  contribution. 

§  92.    Same  Continued— Where  Different  Duties  are 
Allotted    to    Different    Parties. — Illustrative    of    the 

right  of  contribution  where  certain  duties  are 
allotted  to  different  parties,  and  the  negligence 
of  one  is  active,  the  other  passive,  may  be  in- 
stanced the  case  of  an  adjoining  lot  owner  who 
places  dangerous  machinery  in  a  street  or  alley, 
and  the  city  is  derelict  in  its  duty  with  respect 
to  the  street,  and  leaves  it  there,  by  reason  where- 
of one  is  injured,  and  the  city  has  to  pay  dam- 
ages; in  such  case,  the  city  may  compel  the  lot 
owner,  whose  duty  it  was  not  to  obstruct  the  street, 
but  who  left  the  machinery  there,  to  contribute 
toward  the  damages.548  So  where  a  street  or  high- 
way is  out  of  repair  by  and  through  the  fault  of  an 
owner  of  an  adjoining  building,  the  latter  owes  cer- 
tain duties,  and  likewise  the  city,  and  both  are  re- 
sponsible for  an  injury  therefrom;  and  if  the  city  has 
to  pay  the  damages  therefor,  it  may  recover  from  the 
property  owner  the  amount  so  paid.2*  And  where 
an  electric  street  railroad  and  a  telephone  company 
concurrently  maintain  two  wires  in  such  a  manner 
as  to  occasion  damage,  either  is  responsible  for  dam- 
ages occasioned  by  the  negligence  of  the  other,  and 
either  may  recover  on  account  of  any  damages  it  has 

28  Osage  City  v.  Larkin,  40  Kan.  206,  10  Am.  St.  Bep.  186,  19 
Pac.  658. 

29  Boston  v.  Worthington,  10  Gray,  496,  71  Am.  Dee.  678;  Woburn 
v.  Boston  etc.  B.  E.  Co.,  109  Mass.  283;  Littleton  v.  Eichardson,  34 
N.  H.  179,  66  Am.  Dec.  759;  Milford  v.  Holbrook,  9  Allen,  17,  85 
Am.  Dec.  735. 
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to  pay  because  of  the  negligence  of  the  other.30 
And  so  can  there  be  contribution  when  one  creates  a 
nuisance  and  another,  though  not  joining  therein, 
is  nevertheless  exposed  to  liability,31  or  when  a  pas- 
senger is  injured  by  a  collision  from  the  concurrent 
negligence  of  two  railroad  companies,32  or  where  one 
is  injured  by  a  collision  of  two  vessels  in  consequence 
of  the  negligence  of  the  officers  of  both;33  and  where 
a  person  is  injured  in  passing  over  a  defective  bridge, 
which  two  counties  are  jointly  bound  to  keep 
in  repair,  and  judgment  is  recovered  against  one 
county,  the  other  is  liable  to  contribute.34  So  where 
a  servant  or  an  agent  of  a  partnership  is  guilty  of 
negligence,  whereby  one  of  the  partners  is  compelled 
to  respond  in  damages,  he  may  compel  contribution 
from  his  copartner.35  So  may  an  agent  who  enters 
a  suit  in  a  court  having  no  jurisdiction,  and  who  has 
to  pay  damages  on  account  thereof,  have  contribution 
from  his  principal;36  or  where  one  is  employed  to  sell 

30  McKay  v.  Southern  Bell  Tel.  etc.  Co.,  Ill  Ala.  337,  56  Am. 
St.  Rep.  59,  19  South.  695. 

31  Westfield  Gas  etc.  Co.  v.  Noblesville  etc.  G.  R.  Co.,  13  Ind. 
App.  481,  55  Am.  St  Rep.  244,  41  N.  E.  955;  Westfield  etc.  Co.  v. 
Abernathy,  8  Ind.  App.  73,  35  N.  E.  399;  Churchill  v.  Holt,  127 
Mass.  165,  34  Am.  Rep.  355.  Persons  who  by  their  several  acts  or 
omissions,  maintain  a  nuisance  are  jointly  and  severally  liable  for 
such  damages  as  immediately  result  therefrom:  Simmons  v.  Ever- 
son,  124  N.  Y.  319,  21  Am.  St.  Rep.  676,  26  N.  E.  911;  Irvine  v. 
Wood,  51  N.  Y.  224,  10  Am.  Rep.  603. 

32  Colegrove  v.  New  York  etc.  R.  R.  Co.,  20  N.  Y.  492,  75  Am. 
Dec.  418;  Wabash  etc.  R.  R.  v.  Schacklet,  105  111.  364,  44  Am.  Rep. 
791. 

33  Cuddy  v.  Horn,  46  Mich.  596,  41  Am.  Rep.  178,  10  N.  W.  32; 
Cooper  v.  Eastern  Trans.  Co.,  75  N.  Y.  116. 

34  Armstrong  County  v.  Clarion  County,  66  Pa.  St.  218,  5  Am. 
Rep.  368. 

35  Horback  v.  Elder,  18  Pa.  St.  33;  Bailey  v.  Bussing,  28  Conn. 

455. 

36  Culmer  v.  Wilson,  13  Utah,  129,  57  Am.  St  Rep.  713,  44  Pac. 

833. 
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goods  as  an  auctioneer,  by  one  claiming  to  have  the 
right,  and  the  contrary  is  not  known,  there  is  an  im- 
plied promise  of  indemnity  for  damages  paid  to  the 
true  owner  for  the  conversion.37  And  if  a  servant 
to  whom  goods  are  intrusted  by  his  master  negli- 
gently injures  the  same,  by  reason  whereof  the  owner 
has  to  pay  damages,  he  may  recover  from  the  negli- 
gent servant.38 

§  93.    Contribution  Where  One  is  Responsible  for  Acts 

of  Another. — Where  an  act  is  performed  by  a  servant 
for  his  master,  or  by  an  agent  for  his  principal,  or 
by  a  deputy  for  a  principal  officer,  the  master,  prin- 
cipal, or  principal  officer  is  responsible  for  the  con- 
duct of  the  servant,  agent  or  deputy,  and  one  injured 
by  the  neglect  of  either  of  the  latter  persons  may  at 
his  election  sue  either  separately  or  jointly,  as  such 
persons  are  in  fact  joint  tort-feasors.     What  makes 
them  so  liable  is  the  fact  that  the  act  is  performed 
by  one  at  the  instigation  or  under  the  direction  of  the 
other.     As  between  these  parties  there  is  in  fact 
but  one  wrongdoer,  who  is  the  one  committing  the 
wrongful  act.     Consequently  it  is  a  just  rule  that 
allows  the  person  who  performs  the  act  under  direc- 
tions of  his  master  or  principal,  to  recover  from  the 
latter  whatever  damages  he  is  compelled  to  pay  on 
account  of  the  illegality  of  the  act.     To  enable  him 
to  do  so,  however,  he  must  be  ignorant  of  the  unlaw- 
ful character  of  the  act,  which  must  not  be  super- 
induced  by   his   own   negligence   or   want   of   good 
faith.39    But  he  has  no  right  to  indemnity  or  con- 

37  Nelson  v.  Cook,  17  III.  443;  Betts  v.  Gibbons,  2  Ad.  &  E.  57. 

88  Smith  v.  Foran,  43  Conn.  244,  21  Am.  Dee.  647;  Grand  Trunk 
Ey.  Co.  v.  Lathem,  63  Me.  177. 

39  Moore  v.  Appleton,  26  Ala.  633;  Lowell  v.  Boston  etc.  R.  B. 
Co.,  23  Pick.  24,  34  Am.  Dec.  33. 
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tribution  if  he  does  an  act  under  direction,  which  he 
knows  to  be  unlawful.40  And  so  may  a  railroad  com- 
pany recover  from  a  mail  carrier  what  it  has  been 
compelled  to  pay  for  the  negligence  of  the  latter  in 
obstructing  a  sidewalk  by  mail  bags.41  And  an 
owner  of  premises  may  recover  from  a  contractor, 
who  negligently  leaves  an  excavation  open  while  ex- 
cavating for  a  cellar,  damages  which  he  is  compelled 
to  pay  to  one  injured  by  falling  into  it.42  These  and 
many  other  instances  illustrated  in  adjudged  cases 
which  cannot  be  stated  within  the  compass  of  this 
volume  are  illustrative  of  the  well-settled  rule  that 
contribution  may  be  enforced  where  one  of  two  per- 
sons commit  a  negligent  act,  in  which  the  other  does 
not  actually  participate,  further  than  by  command 
or  direction,  but  is  exposed  to  damages,  the  latter 
having  the  right  to  recover  whatever  damages  he  is 
compelled  to  pay,  not  being  in  pari  delicto.41*  The 
right  of  contribution  is  further  governed  by  the  very 
important  rule  prevailing  in  the  law  of  agency  that 
the  principal  is  only  responsible  for  the  torts  of  his 
agent,  done  in  the  course  of  employment,  although 
the  principal  does  not  authorize,  justify  or  partici- 
pate in  the  same,  and  is  not  therefore  responsible 
for  torts  when  the  same  are  without  the  scope  of 
employment,  or  are  a  willful  departure  from  the 
same.44  Where  an  owner  employs  another  by  con- 
tract to  do  work  for  him,  and  reserves  control  and 

40  Nelson  v.  Cook,  17  111.  443;  Betts  v.  Gibbons,  2  Ad.  &  E.  57; 
Coventry  v.  Barton,  17  John.  142,  8  Am.  Dec.  376;  Cumpston  v. 
Lambert,  18  Ohio,  81,  51  Am.  Dec.  442. 

4i  Old  Colony  Ry.  Co.  v.  Slavens,  148  Mass.  363,  12  Am.  St 
Rep.  558.  19  N.  E.  372. 

42  Pfau  v.  Williamson,  63  111.  16. 

43  Churchill  v.  Holt,  127  Mass.  165,  34  Am.  Rep.  355;  Gray  v. 
Boston  Gas  Light  Co.,  114  Mass.  149,  19  Am.  Rep.  324. 

44  Tuller  v.  Voght,  13  111.  285;  Johnson  v.  Barber,  5  Gilm.  425,  1 
Am.  Dec.  416;  Moir  v.  Hopkins,  16  111.  313,  63  Am.  Dec.  312. 


171  CONTKIBUTION  BETWEEN  WKONGDOEKS.     §§  94,95 

direction  over  the  work,  then  both  may  be  liable; 
bnt  where  this  is  not  the  case,  and  the  employer  has 
not  the  control  or  direction  in  the  execution  of 
work,  he  is  not  responsible  for  any  negligence  or 
other  wrongful  act  committed  in  the  performance  of 
it,  and  there  is  no  occasion  for  the  application  of 
the  doctrine  of  contribution.45 

§  94.  Contribution  When  Offense  Malum  Prohibi- 
tum.— Where  there  is  no  moral  delinquency  or  turpi- 
tude involved  in  an  offense,  it  being  merely  malum  pro- 
hibitum, there  is  nothing  to  prevent  an  inquiry  into  the 
relative  delinquency  of  the  parties,  and  to  admin- 
ister justice  between  them,  although  both  are  wrong- 
doers.40 As  an  example  of  the  application  of  this 
principle,  may  be  stated  a  case  where  persons  have 
paid  more  than  lawful  rate  of  interest  on  contracts 
which  are  usurious,  have  been  allowed  to  recover 
back  that  which  is  usurious,  although  both  were 
parties  to  the  illegal  transaction.  So  where  money 
is  deposited  in  bank  by  persons  contrary  to  statute, 
though  both  parties  are  culpable,  yet  the  depositor  is 
permitted  to  recover  back  his  deposit.47  And  money 
paid  to  a  lottery-office  keeper,  as  a  premium  for  an 
illegal  insurance,  may  be  recovered  back  in  an  action 
for  money  had  and  received.48 

§  95.  Contribution  Between  Parties  Suing  Out  Civil 
Process. — The  same  general  rules  must  govern  the 
conduct  of  creditors  resorting  to  legal  process  to  ob- 
tain satisfaction  of  their  debts,  though  they  may 
not  be  held  to  such  strict  accountability  as  in  other 
relations,  or,  rather,  we  might  say,  that  it  is  not  so 

45  Clark  v.  Fry,  8  Ohio  St.  358,  72  Am.  Dec.  590. 

46  Lowell  v.  Boston  etc.  B.  E.  Co.,  23  Pick.  24.  34  Am.  Dec.  33. 

47  White  v.  Franklin  Bank,  22  Pick.  181. 

48  Jacques  v.  Golightly,  2  W.  Black.  1073. 
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easy  to  determine  what  is  right  and  what  is  wrong 
in  the  act  of  suing  out  legal  writs,  as  it  is  in  adopt- 
ing the  right  course  with  respect  to  other  rights  of 
parties.  Attaching  creditors  can  only  be  held  re- 
sponsible when  they  have  intentionally  violated  the 
law  in  making  a  levy,  or  when  the  circumstances  are 
such  as  to  warrant  a  presumption  that  they  know 
that  a  levy  is  unlawful.  So  that  if  they  act  in  good 
faith,  have  no  intention  of  wrong,  with  an  honest 
belief  in  the  right  to  sue  out  the  writ,  and  are  not 
chargeable  with  any  want  of  care,  they  are  not  in- 
tentional, though  actual  wrongdoers,  and  as  between 
themselves  there  is  an  equity,  and  a  right  of  contri- 
bution.49 

49  Farwell  v.  Becker,  129  111.  261,  16  Am.  St.  Rep.  267,  21  N.  E. 
792;  Acheson  v.  Miller,  2  Ohio  St  203,  59  Am.  Dec.  663;  Vandiver 
v.  Pollak,  107  Ala.  547,  54  Am.  St.  Rep.  118,  19  South.  180. 
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CHAPTER  VII. 

LIABILITY  OF  PUBLIC  AND  PEIVATE  COEPOEA- 
TIONS. 

§    96.    The  state. 

I  97.  Counties,  townships  and  school  districts— The  common-law 
liability. 

$  98.  Municipal  corporations— Act  in  dual  capacity— Liability  for 
torts— General  principles. 

§  99.  Same  continued— When  duty  governmental — Legislative, 
judicial  or  discretionary  duty. 

§  100.    Same— Governmental  duties— Cases  of  nonliability. 

§  101.    Same  continued— Care  of  public  buildings. 

§  102.    Rule  respondeat  superior  applied  to  municipalities. 

§  103.    Duty  of  municipality  as  to  streets. 

§  104.    Same  continued— Drains  and  sewers. 

§  105.    Private  corporations — Responsibility  for  torts. 

§  106.    Same  continued— Acts  through  its  servants. 

§  107.  Same  continued— Liability  for  torts  involving  malice  or  In- 
tent. 

§  108.    Banking  corporations. 

§  109.    Banks— Duties  and  liabilities  in  making  collections. 

§  110.    Hospitals— Liability  for  torts. 

§  96.  The  State. — A  state  is  a  corporation,  a  legal 
being,  capable  of  transacting  business  like  a  natural 
person.1  But  being  a  sovereign  power  it  has  always 
been  regarded  as  essential  to  the  public  welfare  that 
it  shall  not  be  required  to  answer  in  the  courts  for 
any  cause  without  having  first  consented  thereto. 
And  so  it  cannot  be  held  liable  for  the  neglect  of  its 
officers  or  agents.3 

1  People  v.  Assessors  etc.,  1  Hill,  620;  State  v.  Woram,  6  Hill, 
33,  40  Am.  Dec.  378. 

2  Michigan  State  Bank  v.  Hastings,  1  Doug.  225,  41  Am.  Dec. 
549;  Divine  v.  Harvie,  1  T.  B.  Mon.  439,  18  Am.  Dec.  194;  Shear- 
man and  Redfleld  on  Negligence,  sec.  249. 
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§  97.    Counties,  Townships  and  School   Districts — 

The  Common-law  Liability. — Counties  and  townships 
are  local  subdivisions  of  the  state  for  state  govern- 
mental purposes,  created  by  law  without  the  will  of 
the  people.  They  are  involuntary  corporations  ere* 
ated  by  the  state  without  the  solicitation,  or  even 
consent,  of  the  people  within  their  boundaries  in- 
vested with  local  governmental  functions  for  the 
benefit  of  the  state.  They  are  not,  in  a  strict  legal 
sense,  municipal  corporations,  though  sometimes  des- 
ignated as  quasi  corporations,  by  which  is  meant  that 
when  performing  certain  of  their  functions,  though 
public  agencies  of  the  state,  they  act  in  a  similar 
capacity  to  private  corporations  or  natural  persons. 
They  are  instrumentalities  of  government,  with  cor- 
porate   powers    to    execute    their   purposes.3    They 

3  Board  of  Commissioners  v.  Mighels,  7  Ohio  St.  119;  Jefferson 
County  v.  Grafton,  74  Miss.  435,  60  Am.  St.  Rep.  516,  21  South.  247; 
Stevens  v.  St.  Mary's  Training  School,  144  111.  336,  36  Am.  St  Rep. 
438,  32  N.  E.  962;  Leake  v.  Lacy,  51  Am.  St.  Rep.  119,  note.  As  to 
nature  of  county,  see  Hunsaker  v.  Borden,  5  Cal.  288,  63  Am.  Dec. 
130;  Commonwealth  v.  Brice,  22  Pa.  St.  211,  60  Am.  Dec.  79;  Hun- 
ter v.  Commissioners,  10  Ohio  St.  520;  Prichard  v.  Board  etc., 
126  N.  C.  908,  78  Am.  St.  Rep.  679,  36  S.  B.  353.  "It  (county)  has 
corporate  characteristics,  but  it  is  not  a  municipal  corporation, 
though  often  so  termed.  It  is  an  involuntary  political  or  civil 
division  of  the  state,  created  by  statute  to  aid  in  the  administration 
of  government.  It  is  in  its  very  nature,  character  and  purposes, 
public,  and  a  governmental  agency,  or  auxiliary,  rather  than  a  cor- 
poration. Whatever  of  power  it  possesses,  or  whatever  of  duty  it 
is  required  to  perform,  originates  in  the  statute  creating  it.  It  is 
created  mainly  for  the  interest,  advantage,  and  convenience  of  the 
people  residing  within  its  territorial  boundaries,  and  the  better 
to  enable  the  government  to  extend  to  them  the  protection  to  which 
they  are  entitled,  and  the  more  beneficently  to  exercise  over  them 
its  powers.  All  the  powers  with  which  the  county  is  intrusted  are 
the  powers  of  the  state,  and  all  the  duties  with  which  they  are 
charged  are  the  duties  of  the  state.  If  these  were  not  committed 
to  the  county,  they  must  be  conferred  on  some  other  governmental 
agency.  The  character  of  these  powers,  so  far  as  counties  .... 
are  concerned,  are  all  for  the  purposes  of  civil  and  political  organ- 
ization": Askew  v.  Hale  County,  54  Ala.  639,  25  Am.  Rep.  730. 
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have  limited  powers  and  small  corporate  life;  a  cor- 
poration in  some  sense  political,  but  in  no  sense  a 
municipal  corporation.  There  is  a  well-established 
distinction  between  a  county  and  municipality  with 
respect  to  their  liability  upon  contract  or  in  tort. 
The  reason  for  this  difference  is  that  a  county  is 
created  by  the  state  without  the  will  of  the  people, 
while  a  municipal  corporation  is  called  into  existence 
by  the  voluntary  acts  of  its  citizens  for  purposes  of 
local  self-government.  It  is  true  that  both  exercise 
governmental  functions,  but  of  an  entirely  different 
character.  The  county  exercises  direct  state  govern- 
mental powers,  whereas  the  town  or  city  exercises 
governmental  powers  entirely  local,  though  it  is  an 
instrumentality  of  the  state  in  the  exercise  of  cer- 
tain police  power.  Hence  it  is  a  principle  well  es- 
tablished by  the  common  law,  and  universally 
adopted  with  us,  that  counties  and  such  state  agen- 
cies are  not  held  responsible  in  tort  for  the  neglect 
of  their  officers  or  agents,  but  are  clothed  with  the 
same  immunity  from  such  liability  as  is  the  state.4 
It  has  always  been  universally  regarded  as  settled 
law  that,  as  counties  are  mere  political  organizations 
for  the  more  convenient  administration  of  the  laws, 
they  cannot  be  sued  for  tort,  nor  even  for  contrac- 

4  Board  of  Commissioners  v.  Mighels,  7  Ohio  St.  119;  Heigel 
v.  Wichita  County,  84  Tex.  392,  31  Am.  St.  Rep.  63,  19  S.  W.  502; 
Board  of  County  Commissioners  v.  Bish,  18  Colo.  474,  33  Pac.  184; 
Board  of  County  Commissioners  v.  Ball,  22  Colo.  125,  55  Am.  St. 
Bep.  117,  43  Pac.  1000;  Packard  v.  Voltz,  94  Iowa,  277,  58  Am. 
St  Rep.  396,  62  N.  W.  757;  Bailey  v.  Lawrence  Co.,  5  S.  Dak.  393, 
49  Am.  St.  Rep.  881,  59  N.  W.  219,  and  numerous  cases  cited  in 
opinion;  Gilman  v.  County  etc.,  8  Cal.  52,  68  Am.  Dec.  294;  Board 
of  County  Commissioners  v.  Ball,  22  Colo.  125,  55  Am.  St.  Rep. 
117,  43  Pac.  1000;  Heigel  v.  Wichita  County,  84  Tex.  392,  31  Am. 
St. 'Rep.  63,  19  S.  W.  562;  Prichard  v.  Board,  126  N.  C.  908,  78 
Am.  St.  Rep.  679;  Packard  v.  Voltz,  94  Iowa,  277,  58  Am.  St.  Rep. 
396,  62  N.  W.  757. 
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lual  obligations,  in  the  absence  of  statute.5  So  it 
was  necessary  before  any  kind  of  liability  could  be 
enforced  against  a  county  that  each  state  enact  legis- 
lation for  itself,  which  has  generally  been  done.  The 
general  purport  of  this  legislation  is  to  authorize  the 
county  to  sue  and  be  sued  with  reference  to  its  con- 
tracts, and  the  statutes  usually  impose  a  liability  upon 
the  county  for  neglect  in  the  transaction  of  that  branch 
of  its  business  which  is  precisely  like  that  of  a  munic- 
ipal corporation,  or  of  that  of  an  individual,  fre- 
quently designated  as  private  or  proprietary.  This 
liability  is  imposed  upon  the  county  for  neglect  in 
the  construction  of  bridges,  or  failure  to  provide  ap- 
proaches thereto,  and  the  like.  Consequently  it 
would  be  necessary  to  consult  the  statutes  of  the 
particular  state  to  determine  precisely  the  law  of 
that  state  upon  this  matter. 

The  purposes  of  this  work  are  satisfied  by  a  state- 
ment of  general  principles,  it  not  being  feasible  to 
go  further  into  the  details  of  the  statutes.  It  must 
be  remembered,  too,  that  in  the  consideration  of  a 
question  of  liability  under  any  of  these  statutes,  it 
must  be  clear  that  the  law  imposes  the  liability 
sought  to  be  enforced.6  The  statutes  being  in  dero- 
gation of  the  common  law,  following  the  usual  rule 
of  giving  them  a  strict  construction,  many  acts  not 
strictly  within  their  terms  will  not  give  rise  to  a 
cause  of  action.  For  example,  a  statute  imposing 
the  duty  of  keeping  bridges  in  repair,  conferring 
power  to  raise  the  necessary  funds  by  taxation,  will 

5  Prichard  v.  Board  etc.,  126  N.  C.  908,  78  Am.  St.  Rep.  679,  36 
S.  E.  353;  Hunsaker  v.  Borden,  5  Cal.  288,  63  Am.  Dec.  130;  Gil- 
man  v.  County,  8  Cal.  52,  68  Am.  Dec.  296,  note,  and  numerous 
cases  cited  on  this  point;  Heigel  v.  Wichita  County,  84  Tex.  392,  31 
Am.  St.  Rep.  63,  19  S.  W.  562. 

6  Packard  v.  Voltz,  94  Iowa,  277,  58  Am.  St.  Rep.  396,  62  N.  W. 
757.    See  Cones  v.  Benton  County,  137  Ind.  404,  37  N.  E.  272. 
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not  impose  upon  the  county  the  implied  liability  to 
answer  in  damages  for  injuries  sustained  from  a  de- 
fective bridge.  The  specific  liability  must  be  im- 
posed. This  is  the  rule  prevailing  in  all  the  states,7 
excepting  Pennsylvania  and  Maryland,  the  courts  in 
which  states  hold  the  county  impliedly  liable* 
Counties,  or  commissioners  in  their  corporate  capac- 
ity, may  be  sued  only  in  such  cases  and  for  such 
causes  as  may  be  provided  for  and  allowed  by  the 
statute.9 

It  seems  questionable  whether  the  principle  of  ex- 
emption from  liability  extended  to  counties,  which 
did  not  exist  in  favor  of  municipalities  by  the  com- 
mon law,  ever  had  any  foundation  in  reason.  The 
acts  of  both  bodies  in  what  are  termed  private  or 
proprietary  duties  are  of  similar  import.  The  ten- 
dency of  modern  opinion,  as  evidenced  by  the  legis- 
lation imposing  upon  counties  substantially  the  same 
liability  as  that  exacted  of  towns  and  cities,  dem- 
onstrates the  fallacy  of  this  distinction.  The  in- 
ability to  see  any  reason  for  this  distinction  of  li- 
ability between  the  two  corporate  bodies  is  what 
leads  to  a  difference  of  judicial  opinion  in  respect 
to  the  liability  of  municipal  corporations  discussed 
later.10 

There  are  numerous  cases  discussing  the  common- 
law  doctrines  and  the  different  phases  still  in  force, 
which  the  writer  would  like  to  comment  upon,  but 
space  forbids,   so  that  we  are  content  with  citing 

7  Bailey  v.  Lawrence  County,  5  S.  Dak.  393,  49  Am.  St.  Rep.  881, 
59  N.  W.  219;  Shearman  and  Redfield  on  Negligence,  sees.  256,  257; 
Dillon  on  Municipal  Corporations,  sec.  1023a. 

8  Shearman  and  Redfield  on  Negligence,  sees.  256,  257,  and  cases 
cited. 

9  Prichard  v.  Board  etc.,  126  N.  C.  908,  78  Am.  St.  Rep.  679,  36 
S.  B.  353. 

io  See  sec.  98,  post. 
Torts,  Vol.  1—12 
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some  of  the  more  important  ones  in  the  note.11  A 
recent  case  in  one  state  holds  the  county  liable  where 
a  horse  approaching  a  bridge  is  frightened  and  backs 
over  the  unprotected  wall  of  the  approach,  without 
disclosing  whether  it  is  under  a  statute.12 

Some  courts  have  drawn  a  distinction  between  an 
act  of  negligence  of  the  officers  of  a  county,  and  a 
tort  in  disregard  of  the  rights  of  others,  not  involv- 
ing neglect,  holding  a  county  liable  for  erecting  and 
maintaining  a  dam  without  authority  of  law  inter- 
fering with  the  natural  flow  of  water.13  This  seems 
rather  to  be  a  departure  from  common-law  principles, 
and  is  denied  in  other  states  with  respect  to  the 
same  class  of  torts.14 

Statutes  have  been  enacted  in  some  states  making 
counties  liable  for  damages  done  by  mobs  or  riots. 
They  were  held  not  to  be  in  conflict  with  the  consti- 
tution.15 Such  acts  create  new  rights  and  rem- 
edies,16 and  may  be  withdrawn   or  limited   at  the 

11  Askew  v.  Hale  County,  54  Ala.  639,  25  Am.  Rep.  730  (unskill- 
ful or  negligent  repair  of  highways);  White  y.  Bond  County,  58  111. 
297,  11  Am.  Bep.  65  (nonrepair  of  bridge);  Downing  v.  Mason 
County,  87  Ky.  208,  12  Am.  St.  Rep.  473,  8  S.  W.  264;  Dosdall  v. 
Olmstead  County,  30  Minn.  96,  44  Am.  Rep.  185,  14  N.  W.  458  (non- 
repair of  sidewalk  about  courthouse);  Kincaid  v.  Hardin,  53  Iowa, 
430,  36  Am.  Rep.  236,  5  N.  W.  589  (imperfect  lighting  of  courthouse); 
White  v.  Commissioners  of  Chowan,  90  N.  C.  437,  47  Am.  Rep.  534 
(defective  bridge);  Bailey  v.  Lawrence  County,  5  S.  Dak.  393,  49 
Am.  St  Rep.  881,  59  N.  W.  219,  and  numerous  cases  cited  in 
opinion.    See  note,  68  Am.  Dec.  294. 

12  Rohrbough  v.  Barbour  County  Court,  39  W.  Va.  472,  45  Am. 
St  Rep.  925,  20  S.  E.  565. 

13  Schussler  v.  Board  etc.,  67  Minn.  412,  64  Am.  St  Rep.  424,  70 
N.  W.  6. 

14  Downing  v.  Mason  County,  87  Ky.  208,  12  Am.  St  Rep.  473,  8 
S.  W.  264;  Board  of  County  Commissioners  v.  Ball,  22  Colo.  125, 
55  Am.  St.  Rep.  117,  43  Pac.  1000. 

is  Darlington  v.  Mayor,  31  N.  Y.  164,  88  Am.  Dec.  248. 
16  Clear  Lake  Water  Works  Co.  v.  Lake  County,  45  Cal.  90. 
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pleasure  of  the  legislature.17  The  county  may  be 
held  liable  under  such  a  statute  although  it  may  not 
have  the  power  to  suppress  the  mob.18  And  so  the 
legislative  power  has  been  exercised  to  the  extent 
of  authorizing  the  recovery  of  a  penalty  against  a 
county  in  which  a  lynching  takes  place,  this  enact- 
ment also  being  held  constitutional.19 

The  same  rule  of  exemption  from  liability  has  been 
extended  to  townships,20  as  well  as  to  school  dis- 
tricts.21 

§  98.  Municipal  Corporations— Act  in  Dual  Capac- 
ity— Liability  for  Torts — General  Principles. — A  munici- 
pal corporation  is  an  organization  called  into  exist- 
ence for  purposes  of  local  self-government,  which 
it  accomplishes  by  operating  in  a  dual  capacity,  viz., 
one  governmental,  and  the  other  in  a  private  or  pro- 
prietary capacity,  or  in  the  same  way  that  a  private 
corporation  or  an  individual  carries  on  its  or  his 
work.  This  distinction  has  been  frequently  recog- 
nized and  established  by  the  courts,  and  is  so  funda- 
mental as  not  to  warrant  the  extensive  citation  of 
authority.  It  is  the  basis  or  starting  point  for  munic- 
ipal  liability  in  tort.22     The  liability   of   a  munici- 

17  Louisiana  v.  Mayor  etc.,  109  TJ.  S.  285,  3  Sup.  Ct.  Rep.  211. 

18  Alleghany  County  v.  Gibson,  90  Pa.  St.  397,  35  Am.  Rep.  670. 

19  Board  of  Commissioners  etc.  v.  Church,  62  Ohio  St  718,  78 
Am.  St.  Rep.  718,  57  N.  E.  50. 

20  Galen  v.  Clyde  etc.  Plank  Road  Co.,  27  Barb.  543;  Miller  v. 
McWilliams,  50  Ala.  427,  20  Am.  Rep.  297;  Vail  v.  Amenia,  4  N. 
Dak.  239,  59  N.  W.  1092;  Altnow  v.  Libley,  30  Minn.  186,  44  Am. 
Rep.  191,  14  N.  W.  877. 

21  Bigelow  v.  Inhabitants,  14  Gray,  541;  Finch  v.  Board  of  Ed., 
30  Ohio  St.  37,  27  Am.  Rep.  414.  As  to  liability  of  municipality  for 
injuries  caused  by  the  unsafe  condition  of  building  (held  not  liable), 
see  Hill  v.  Boston,  122  Mass.  344,  23  Am.  Rep.  332. 

22  Bailey  v.  Mayor,  3  Hill,  531,  38  Am.  Dec.  669;  Rochester  etc. 
Co.  v.  Rochester,  3  N.  Y.  463,    53   Am.  Dec.  316;    Goddard  v.  In- 
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pality  for  tort  depends  upon  the  capacity  in  which 
it  acts  when  committing  the  act  complained  of. 
When  it  is  in  the  exercise  of  its  governmental  powers, 
it  is  then  clothed  with  sovereignty,  and  is  in  reality 
acting  for  the  state,  in  the  same  manner  as  a  county 
performs  governmental  functions,  and  it  is  to  the  in- 
terest of  the  public  welfare  that  it  should  not  be  ham- 
pered  or  hindered  by  a  liability  for  such  acts,  and 
hence  it  is  not  responsible  for  the  acts  of  misfeasance 
or  nonfeasance  of  its  officers  or  agents.  When  it  acts 
in  a  private  capacity,  it  is  then  regarded  as  a  corpo- 
rate, legal  individual,  and  is  liable  for  all  acts  of  neg- 
lect of  the  officers  and  agents  to  the  same  extent, 
and  in  the  same  manner  as  are  individuals  and  pri- 
vate corporations.  It  incurs,  like  a  private  person, 
the  common-law  liability  for  the  acts  of  its  ser- 
vants.23 

A  municipality,  then,  so  far  as  concerns  its  respon- 
sibility for  the  exercise  of  its  governmental  powers, 
standing  as  it  does    on  an  equality  with  the  sover- 

habitants  etc.,  84  Me.  499,  24  Atl.  958,  30  Am.  St.  Rep.  373,  and 
very  able  note,  p.  376,  covering  the  entire  field  of  liability. 

23  Lloyd  v.  Mayor  etc.,  5  N.  Y.  369,  55  Am.  Dec.  347;  Goddard 
v.  Inhabitants  etc.,  84  Me.  499,  30  Am.  St.  Rep.  373,  24  Atl.  958; 
Shearman  and;  Redfield  on  Negligence,  sec.  254;  City  of  Richmond  v. 
Long,  17  Gratt.  375,  94  Am.  Dec.  464.  "When  a  legal  duty  has  been 
imposed  by  statute  upon  a  municipal  corporation,  it  is  undoubtedly 
liable  for  injuries  resulting  from  the  neglect  of  that  duty;  in  such 
case,  it  stands  on  the  same  footing  in  respect  to  negligence  as  a 
purely  private  corporation  or  an  individual" :  Erie  City  v.  Schwingle, 
22  Pa.  St.  388,  60  Am.  Dec.  .87.  But  the  duty  must  be  absolute  or 
imperative,  not  such  as,  under  a  grant  of  authority,  is  intrusted  to 
the  judgment  and  discretion  of  the  municipal  authorities;  for  it 
is  a  well-settled  doctrine  that  a  municipal  corporation  is  not  lia- 
ble to  an  action  for  damages,  either  for  the  nonexercise  of,  or  for 
the  manner  in  which  in  good  faith  it  exercises,  discretionary  pow- 
ers of  a  public  or  legislative  character:  McDade  v.  Chester  City, 
117  Pa.  St.  414,  2  Am.  St.  Rep.  681,  12  Atl.  421;  Dillon  on  Munici- 
pal Corporations,  sec.  949;  Ewen  v.  Philadelphia.  194  Pa.  St.  548, 
75  Am.  St.  Rep.  712,  45  Atl.  339. 
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eignty,  cannot  be  held  responsible  unless  a  statute  au- 
thorizes it.  While  the  above  distinction  seems  plain 
and  marked,  the  extensive  litigation  had  with  respect 
to  the  responsibility  of  municipalities  hinging  npon 
this  question  would  indicate  that  it  is  sometimes  dif- 
ficult to  ascertain  and  determine  the  exact  line  of 
distinction.  When,  however,  this  line  is  ascertained 
in  particular  cases,  it  is  not  difficult  to  determine 
the  rights  of  parties,  as  the  rules  of  law  which  estab- 
lish the  rights,  immunities,  and  liabilities  of  the  par- 
ties concerned  are  clear  and  explicit.  All  that  can 
be  done  is  to  determine,  as*  each  case  arises,  under 
which  class  it  falls.24 

It  must  be  observed  that  the  mere  fact  that  a  town 
is  engaged  in  the  performance  of  a  public  duty, 
through  its  agents,  does  not  free  it  from  liability 
for  its  negligent  acts.  The  decisions  recognize  three 
classes  of  cases  in  which  towns  and  cities  are  liable 
for  torts:  1.  For  negligent  acts,  even  in  the  dis- 
charge of  imposed  duties,  which  interfere  with  the 
rights  of  others,  provided  such  rights  do  not  depend 
upon  the  imposed  duty;35  2.  For  acts  concerning 
property  not  employed  in  public  use;Ztt  3.  Where 
duties  of  a  public  nature  are  voluntarily  assumed.27 

§  99.  Same  Continued— When  Duty  Governmental- 
Legislative,  Judicial  or  Discretionary  Duty.— One  of  the 

24  Lloyd  v.  Mayor  etc.,  5  N.  Y.  369,  55  Am.  Dec.  347.  "Municipal 
corporations  are  persons  in  law,  capable  of  inflicting  injuries,  and 
liable  to  suit  by  hirn  who  suffers  them,  unless  they  flow  from,  and 
are  incidental  to,  the  performance  of  governmental  duty":  Judd  v. 
Hartford,  72  Conn.  350,  77  Am.  St.  Rep.  312,  44  Atl.  510. 

25  Gilman  v.  Laconia,  55  N.  H.  130,  20  Am.  Rep.  175. 

26  Clark  v.  City  of  Manchester,  62  N.  H.  577. 

27  Rhobidas  v.  Concord,  70  N.  H.  90,  85  Am.  St.  Rep.  604,  47 
Atl.  82.  See  a  very  careful  and  learned  discussion  of  municipal 
liability,  with  copious  citation  and  extracts  from  authorities,  which 
discussion  is  made  more  replete  than  any  text-book  can  make  it,  in 
30  Am.  St.  Rep.  376-413. 
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first  and  most  important  governmental  duties  im- 
posed upon  municipalities  is  the  enactment  of  suit- 
able and  proper  legislation  for  its  internal  govern- 
ment. And  judicial  precedent  is  universal  that  there 
is  no  liability  for  a  failure  to  exercise  legislative  or 
judicial  powers,  nor  for  an  improper  or  negligent  ex- 
ercise of  such  powers.28  Such  duties  are  imposed 
solely  for  the  benefit  of  the  public,  and  there  can  be 
no  liability  for  the  negligence  of  its  officers,  though 
acting  under  color  of  office,  unless  a  statute  subjects 
the  corporation  to  pecuniary  responsibility.20  So 
under  a  power  to  build  and  maintain  sewers  there 
can  be  no  private  right  of  action  because  of  a  neg- 
lect to  perform  this  duty,  unless  there  is  a  statute 
authorizing  such  action.30 

An  interesting  phase  of  the  question  of  liability 
of  a  municipal  corporation  with  respect  to  the  exer- 
cise of  its  power  and  duty  in  taking  such  steps  by 
legislation,  and  its  enforcement  for  the  welfare  of 
its  citizens,  appears  in  the  decisions  of  one  state  and 
the  position  taken,  in  some  respects,  seems  to  be 
rather  anomalous  and  inconsistent  with  the  prin- 
ciples of  nonliability.  In  Maryland  it  is  considered 
that  a  municipal  corporation  is  bound  to  exercise  its 
power  in  enacting  such  ordinances  as  are  necessary 

28  Hubbell  v.  City  of  Viroqua,  67  Wis.  343,  58  Am.  Rep.  866,  38 
N.  W.  847;  Robinson  v.  Greenville,  42  Ohio  St.  625,  51  Am.  Rep. 
857;  McDade  v.  Chester  City,  117  Pa.  St.  414,  2  Am.  St.  Rep.  681, 
12  Atl.  421;  Agnew  v.  City  of  Corunna,  55  Mich.  428,  54  Am.  Rep. 
383,  21  N.  W.  873;  City  of  Anderson  v.  East,  117  Ind.  126,  10  Am. 
St.  Rep.  35,  19  N.  E.  726;  Kiley  v.  City  of  Kansas,  87  Mo.  103,  56 
Am.  Rep.  443;  Wright  v.  City  Council  etc.,  78  Ga.  241,  6  Am.  St. 
Rep.  256,  259;  Wheeler  v.  Plymouth,  116  Ind.  158,  9  Am.  St.  Rep. 
837,  18  N.  E.  532. 

29  Moffitt  v.  Asheville,  103  N.  C.  237,  14  Am.  St.  Rep.  810,  9 
S.  E.  695. 

30  Winn  v.  Rutland,  52  Vt.  481;  Jersey  City  v.  Kiernan,  50  N.  J. 
L.  246,  13  Atl.  170. 
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to  protect  the  lives,  limbs  and  property  of  its  citizens, 
and  to  prevent,  suppress  and  abate  all  nuisances  and 
obstructions  in  its  streets;  that  a  municipality  hav- 
ing powers  to  be  exercised  for  the  public  good  is 
liable  for  its  failure  to  exercise  them  to  any  person 
who  has  received  substantial  damages  therefrom,  and 
who  is  not  himself  at  fault.  The  case  calling  for 
the  announcement  of  such  doctrine  was  one  brought 
for  injuries  sustained  by  a  person  being  horned, 
tossed,  thrown  down,  and  trampled  by  a  cow,  in  a 
street,  which  attacked  her  while  she  was  walking 
along  the  street.  It  was  held  that  the  city  was  an- 
swerable in  damages  for  failing  to  restrain  the  run- 
ning of  animals  at  large  in  the  streets,  which  are  on 
the  streets  through  the  fault  of  the  owner,  and  which 
the  municipality  could  have  prevented  from  running 
at  large  by  the  use  of  ordinary  care  and  diligence, 
but  that  there  is  no  liability  if  such  animals  are  at 
large  for  so  short  a  time  that  they  could  not  have 
been  discovered  by  the  municipal  authorities.31 

So  far  as  concerns  the  principle  here  announced, 
and  as  found  in  decisions  in  this  and  other  states,355 
that  there  is  a  municipal  liability  where  the  failure 
to  enact  legislation  of  a  suitable  precautionary  char- 
acter, together  with  a  failure  to  take  the  necessary 
steps  to  prevent  a  nuisance,  that  the  city  is  liable  in 
such  case  for  the  nuisance,  there  is  wisdom.  But 
the  basic  principle  of  liability  is  for  allowing  and  per- 
mitting a  nuisance,  from  whatsoever  causes,  in  the 
streets.  "It  is  no  matter  whether  the  duty  (removing 
a  nuisance)  remains  unperformed    because  it  had  no 

31  Cochrane  v.  Mayor  etc.,  81  Md.  54,  48  Am.  St.  Rep.  479,  41  Atl. 
703. 

32  Mayor  etc.  v.  Marriott,  9  Md.  174,  66  Am.  Dec.  326;  Taylor  v. 
Mayor  etc.,  64  Md.  68,  54  Am.  Rep.  759,  20  Atl.  1027;  Pittsburg  v. 
Grier,  22  Pa.  St.  54,  60  Am.  Dec.  65;  Townsend  v.  Epstein,  93  Md. 
537,  49  Atl.  629,  86  Am.  St.  Rep.  441. 


§  100  LIABILITY  OF  CORPORATIONS.  184 

ordinances  on  the  subject,  or  because,  having  ordi- 
nances, it  neglected  to  enforce  them.  The  responsi- 
bilities of  a  corporation  are  the  same  in  either 
case."33 

The  doctrine  of  the  Maryland  courts  is  sustained 
to  some  extent  in  other-states.34  But,  in  general,  it 
may  be  stated  that  there  can  be  no  liability  against 
a  city  for  a  failure  to  enact  an  ordinance,  or  for  fail- 
ure to  see  that  it  is  duly  enforced,  except  as  such  fail- 
ure may  be  incidental  to  some  clear  liability  on  its 
part.35  "A  municipal  corporation  is  not  liable  for 
consequential  injuries  arising  from  the  bona  fide  ex- 
ercise of,  or  omission  to  exercise,  those  powers  which 
are  conferred  on  its  council  or  legislative  body,  and 
the  exercise  of  which  as  to  the  time,  extent,  and  man- 
ner is  left  to  the  discretion  or  judgment  of  such 
body."36 

§  100.  Same— Governmental  Duties— Cases  of  Non- 
liability.—The  maintenance  of  a  police  department 
for  the  preservation  of  personal  security  and  prop- 
erty, and  for  the  detection  and  suppression  of  crime, 
being  a  governmental  duty,  there  can  be  no  liability 
either  for  the  neglect  or  willful  acts  of  police  offi- 

33  Pittsburg  v.  Grier,  22  Pa.  St.  54,  60  Am.  Dec.  65. 

34  Clayburgh  v.  City  of  Chicago,  25  111.  535,  79  Am.  Dec.  346 
(action  of  case  for  negligence  for  willful  neglect  in  refusing  to 
collect  assessment);  Mayor  of  Savannah  v.  Cullens,  38  Ga.  334,  95 
Am.  Dec.  398  (failure  to  keep  pavement  in  repair). 

35  Fitch  v.  Seymour  Water  Co.,  139  Ind.  214,  47  Am.  St.  Rep. 
258,  37  N.  E.  982;  Davis  v.  Clinton  Water  Works,  54  Iowa,  59.  37 
Am.  Rep.  185,  6  N.  W.  126;  Nickerson  v.  Bridgeport  Hydraulic  Co., 
46  Conn.  24,  33  Am.  Rep.  1;  Howsmon  v.  Trenton  Water  Co.,  119 
Mo.  304,  41  Am.  St.  Rep.  664,  24  S.  W.  784;  Eaton  v.  Fairbury 
Water  Works  Co.,  37  Neb.  546,  40  Am.  St  Rep.  510,  56  N.  W.  201; 
Hill  v.  City  of  Boston,  122  Mass.  379,  23  Am.  Rep.  332. 

36  Blyhl  v.  Waterville,  57  Minn.  115,  47  Am.  St.  Rep.  596,  58  N. 
W.  817. 
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cers,37  such  as  wrongful  arrests,  and  imprisonment,3** 
assault  and  battery,39  nor  for  the  negligence  of  offi- 
cers in  charge  of  prisons  which  injures  the  health  of 
those  confined,40  or  of  workhouse  officers;41  nor  is 
there  any  liability  in  connection  with  the  mainte- 
nanceand  care  of  hospitals,42  nor  for  injuries  caused  by 
its  fire  department  through  the  negligence  of  its  fire- 
men,43 nor  for  the  erection  or  maintenance  of  a  neces- 
sary prison  building,44  or  because  of  insufficient  water 
supply,45  some  courts  going  to  the  extent  even  of  ap- 
plying the  rule  of  exemption  from  liability  to  the  care 
of  buildings  used  for  fire  purposes.46     Nor  can  a  city 

37  Elliott  v.  Philadelphia,  75  Pa.  St.  347,  15  Am.  Rep.  591;  Camp- 
bell v.  Montgomery,  53  Ala.  527,  25  Am.  Rep.  656;  Calwell  v. 
Boone,  51  Iowa,  687,  33  Am.  Rep.  154,  2  N.  W.  614;  Chope  v.  Eureka, 
78  Cal.  588,  12  Am.  St.  Rep.  113,  21  Pac.  364. 

38  Moffltt  v.  Asheville,  103  N.  C.  237,  14  Am.  St.  Rep.  810,  9  S.  E. 
695. 

39  Buttrick  v.  City  of  Lowell,  1  Allen,  172,  79  Am.  Dec.  721; 
Calwell  v.  Boone,  51  Iowa,  687,  33  Am.  Rep.  154,  2  N.  W.  614. 

40  Le  Clef  v.  City  of  Concord,  41  Kan.  323,  13  Am.  St.  Rep.  285, 
21   Pac.    272. 

41  Curran  v.  Boston,  151  Mass.  505,  21  Am.  St.  Rep.  465,  24  N. 
E.  781. 

42  City  of  Richmond  v.  Long,  17  Gratt.  375,  94  Am.  Dec.  461; 
Perry  v.  House  of  Refuge,  63  Md.  20,  52  Am.  Rep.  495;  Curran 
v.  Boston,  151  Mass.  505,  21  Am.  St.  Rep.  465,  24  N.  E.  781,  and 
other  cases  cited  in  note,  30  Am.  St.  Rep.  402;  Frazer  v.  Chicago, 

186  111.  480,  78  Am.  St.  Rep.  296,  57  N.  E.  1055    (smallpox  hospital). 

43  Jewett  w  New  Haven,  38  Conn.  368,  9  Am.  Rep.  382;  Fisher 
v.  Boston,  104  Mass.  87,  6  Am.  Rep.  196;  Wilcox  v.  Chicago,  107 
111.  334,  47  Am.  Rep.  434;  Frederick  v.  City  of  Columbus,  58  Ohio 
St.  538,  51  N.  E.  35. 

44  Long  v.  Elberton,  109  Ga.  28,  77  Am.  St.  Rep.  363,  34  S.  E.  333. 

45  Wheeler  v.  Cincinnati,  19  Ohio  St.  19,  2  Am.  Rep.  368;  Wright 
v.  City  Council  of  Augusta,  78  Ga.  241,  6  Am.  St.  Rep.  256;  Mendel 
v.  Wheeling,  28  W.  Va.  233,  57  Am.  Rep.  664,  30  Am.  St.  Rep.  398, 
399,  note,  and  cases;  Jones  on  Negligence  of  Municipal  Corpora- 
tions, sec.  31. 

46  Fisher  v.  Boston,  104  Mass.  87,  6  Am.  Rep.  196;  Wild  v. 
Paterson,  47  N.  J.  L.  406,  1  Atl.  490.  See  Jones  on  Negligence  of 
Municipal  Corporations,  sec.  31;  Kies  y.  Erie,  135  Pa.  St.  144,  20 
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be  held  for  negligence  of  its  servants  while  engaged 
in  keeping  the  streets  clean  under  a  power  conferred 
upon  a  board  of  health.47 

§  101.  Same  Continued— Care  of  Public  Buildings. — 
Upon  the  question  of  the  liability  of  a  city  for  acts  of 
negligence  in  the  maintenance  of  public  buildings — 
i.  e.,  those  used  for  municipal  or  governmental  pur- 
poses— the  authorities  are  so  in  conflict  that  no  gen- 
eral rule  can  be  stated.  We  are  under  the  necessity 
of  using  the  expression  so  common  in  legal  nomencla- 
ture, that  some  hold  the  municipality  liable,  and 
some  do  not.  Readers  who  are  in  states  where  the 
question  has  been  determined  must,  of  course,  look  to 
their  own  decisions,  while  those  who  encounter  the 
question  in  a  jurisdiction  where  it  is  still  debatable 
ground  are  at  liberty  to  solve  it  according  to  the  "bet- 
ter reason."  The  difference  of  opinion,  however, 
arises  largely  in  the  process  of  drawing  the  distinc- 
tion between  a  governmental  and  ministerial  duty, 
which,  as  previously  stated,  is  sometimes  difficult. 
In  Massachusetts,  Missouri,  and  New  Hampshire,  the 
common-law  rule  with  respect  to  the  nonliability  of 
counties  has  been  applied  to  acts  of  negligence  in 
connection  with  public  buildings  erected  and  used 
solely  for  municipal  purposes,  such  as  town  halls  and 
city  courthouses,  holding  cities  not  liable,48  while  in 
New  York  it  is  the  reverse,49  The  rule  of  nonliability 
seems  to  be  as  justly  applicable  to  the  city  in  such 
cases  as  to  a  county,  as  the  buildings  are  used  and 
devoted  solely  to  governmental  purposes,  and  perform 

Am.  St.  Rep.  867,  19  Atl.  942  (negligently  maintaining  door  in  an 
engine-house). 

47  Love  v.  Atlanta,  95  Ga.  129,  51  Am.  St.  Rep.  64,  22  S.  E.  29. 

48  Worden  v.  New  Bedford,  131  Mass.  23,  41  Am.  Rep.  185;  East- 
man v.  Meredith,  36  N.  H.  296,  72  Am.  Dec.  302;  Cunningham  v.  St 
Louis,  96  Mo.  53,  8  S.  W.  787. 

49  Galvin  v.  New  York,  112  N.  Y.  223,  19  N.  E.  675. 
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wholly  different  functions  than  do  certain  other  pub- 
lic buildings  kept  and  maintained  by  a  city.  When- 
ever a  city  constructs  public  works,  such  as  water- 
works, gasworks,  public  markets,  and  the  like,  from 
which  it  derives  benefits  or  profits,  by  way  of  tolls 
or  otherwise,  then  it  may  be  held  responsible  for  the 
acts  of  negligence  of  its  officers  and  agents,  the  same 
as  any  other  corporation  would  be.B0  This  rule  will 
aPPty  to  a  building  used  for  governmental  purposes 
where  a  part  is  rented  by  the  city.51 

§  102.  Rule  Respondeat  Superior  Applied  to  Munici- 
palities.— Municipal  corporations,  as  do  private  cor- 
porations, act  only  by  its  officers  and  agents,  so  the 
term  "respondeat  superior,"  as  found  in  the  law  of 
master  and  servant,  and  the  relation,  when  there  is 
occasion  for  its  use,  may  be  applied  to  municipalities. 
The  ordinary  doctrine  that  the  one  in  command — the 
employer — must  be  held  responsible  is  applicable  to 
cities  and  villages.  The  corporation  cannot  absolve 
itself  from  this  obligation,  with  respect  to  certain  of 
its  duties  by  making  an  independent  contract,  not 
reserving  any  control  over  the  acts  or  conduct  of  the 
contractee.  The  doctrine  can  of  necessity  only  ap- 
ply when  the  municipality  is  acting  in  a  private  or 
proprietary  capacity,  and  then  only  when  the  injury 
arises  in  some  manner  in  no  way  connected  with  du- 
ties of  the  corporation  from  which  it  can  in  no  wise 
absolve  itself,  and  which  it  cannot  cast  upon  an  agent. 

bo  Aldrich  v.  Tripp,  11  R.  I.  141,  23  Am.  Rep.  434  (waterworks); 
Western  Sav.  Soc.  v.  Philadelphia,  31  Pa.  St.  175  (gas);  Suffolk  v. 
Parker,  79  Va.  660,  52  Am.  Rep.  640  (market);  Pittsburg  City  v. 
Grier,  22  Pa.  St.  64,  60  Am.  Dec.  65  (wharf);  Bailey  v.  Mayor,  3 
Hill,  531,  38  Am.  Dec.  669  (dam);  Oliver  v.  Worcester,  102  Mass. 
489,  3  Am.  Rep.  485,  and  cases  cited.  See  note  in  30  Am.  St.  Rep. 
399;  Stock  v.  Boston,  149  Mass.  410,  14  Am.  St.  Rep.  430,  21  N.  E. 
871;  Smith  v.  Philadelphia,  81  Pa.  St.  38,  22  Am.  Rep.  731. 

61  Oliver  v.  Worcester,  102  Mass.  489,  3  Am.  Rep.  485. 
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For  example,  the  duty  of  a  city  to  keep  its  streets 
in  a  safe  condition  for  public  travel  is  absolute,  and 
it  is  bound  to  exercise  reasonable  diligence  and  care 
to  accomplish  that  end.  Where  it  has  employed  a 
contractor  to  do  work  which  involves  excavations  in 
the  streets,  it  is  not  absolved  from  its  duty,  and  re- 
sponsibility. The  city  in  such  case  cannot  claim  legal 
exemption  from  liability  by  reason  of  its  having  con- 
tracted for  the  construction  of  a  sewer,  and  because 
it  has  not  accepted  the  work,  as  the  streets  during 
the  progress  of  the  work  remain  as  much  as  ever  under 
the  care  and  supervision  of  its  officials.53  The  tem- 
porary obstruction  of  streets  for  purposes  of  improve- 
ment, if  a  reasonable  necessity  exists  therefor,  is 
not  unlawful  and  the  municipality  is  not  answer- 
able in  damages  for  permitting  it.53  But  the  city 
becomes  liable  if  it  suffers  such  an  obstruction 
for  an  unreasonable  time.54  Even  though  the  person 
who  causes  a  nuisance  in  the  streets  is  liable,  that 
does  not  affect  the  liability  of  the  municipality  to  one 
injured  thereby.55  The  fact  that  a  company,  in  the 
construction  of  a  sewer  for  a  city,  leaves  the  street 
so  obstructed  as  to  be  inconsistent  with  public  use, 
does  not  exempt  the  city  from  liability  for  an  in- 
jury to  a  person  who  falls  into  an  uncovered  manhole 
in  the  sewer.56 

§  103.    Duty  of    Municipality    as  to    Streets.— The 

power  and  duties  of  municipalities  with  respect  to 

52  Turner  v.  Newburgh,  109  N.  Y.  301,  4  Am.  St  Rep.  453,  16  N. 
E.  344. 

53  Frazier  v.  Butler  Borough,  172  Pa.   St.  407,  51  Am.  St.  Rep. 
739,  33  Atl.  691. 

54  EvanSville  v.'  Senhenn,  151  Ind.  42,  68  Am.  St.  Rep.  218,  47  N. 
E.  634,  51  N.  E.  88. 

55  Zanesville  v.  Fannan,  53  Ohio  St.  605,  53  Am.  St.  Rep.  664,  42 
N.  E.  703. 

56  South  Bend  v.  Turner,  156  Ind.  418,  83  Am.  St.  Rep.  200,  60 
N.  E.  271. 
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the  construction  and  maintenance  of  streets  and  side- 
walks stands  upon  an  entirely  different  footing  than 
their  power  and  duties  in  reference  to  most  municipal 
public  improvements.  The  care  and  exclusive  control 
of  the  streets  is  specially  committed  to  the  keeping 
of  the  corporation,  either  by  its  charter  or  by  general 
law.  The  positive  duty  is  imposed  upon  it  to  keep 
its  streets  in  a  reasonably  safe  condition.  The  power 
of  control  and  the  duty  to  maintain  streets  having 
been  thus  imposed  upon  the  city,  while  a  public  duty, 
yet  it  is  primarily  for  the  benefit  of  the  individual  cit- 
izen, and  a  correlative  duty  is  imposed,  and  a  conse- 
quent liability  for  nonperformance  of  such  duty  arises 
in  favor  of  individuals  who  may  suffer  injury  by  rea- 
son of  a  failure  to  perform  such  duty.  The  city  ac- 
quires the  public  easement  in  the  streets  for  the  pub- 
lic use,  the  keeping  of  which  is  committed  to  it,  and 
its  duty  in  this  behalf  is  analogous  to  the  duty  of  an 
individual  owner  of  property  in  its  use  and  manage^ 
ment,  and  hence,  according  to  the  great  weight  of  au- 
thority, the  duty  and  function  of  the  city  with  respect 
to  the  care  of  its  streets  is  private  or  proprietary,  and 
ministerial,  not  governmental,  for  the  neglect  of 
which  there  is  a  liability. 

In  a  number  of  states,  a  contrary  opinion  was  origi- 
nally taken,  to  the  effect  that,  as  cities  are  government- 
al agencies,  their  duties  with  respect  to  its  streets 
are  analogous  to  those  devolving  upon  counties  as  to 
the  highways,  for  neglect  of  which  there  was  no  com- 
mon-law liability,  and  by  parity  of  reason  there  is  no 
municipal  liability  for  neglect  to  keep  streets  in  re- 
pair in  the  absence  of  statute.  It  is  insisted  in  these 
states  that  cities,  like  counties,  "are  a  part  of  the  ma- 
chinery of  the  state,  and  are  its  auxiliaries  in  the  im- 
portant business  of  municipal  rule  and  internal  ad- 
ministration, and  their  functions  are  almost  wholly 
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of  a  public  nature;  like  counties,  their  functions, 
rights,  and  privileges  are  under  the  control  of  the 
legislature,  and  may  be  changed,  modified  or  re- 
pealed, as  a  general  rule,  as  the  exigencies  of  the  pub- 
lic, service  or  the  public  welfare  may  demand.  The 
duty  of  keeping  in  repair  the  public  highways  in  their 
respective  limits  is  imposed  on  both  for  the  benefit  of 
the  public,  without  any  consideration  or  emolument 
received  by  either.  Before  the  incorporation  of  the 
town  or  city,  the  county  was  charged  with  the  duty  of 
keeping  its  highway  in  repair.  When  the  town  or 
city  becomes  incorporated,  that  duty  is  transferred  to 
the  town  or  city  from  one  governmental  agency  to 
another.  The  object,  purpose,  reason,  and  character 
of  the  duty  are  the  same  in  both  cases.  This  being 
true,  there  can  be  no  reason  why  the  town  or  city 
shall  be  any  more  liable  to  a  private  action  for  neglect 
to  perform  this  duty  than  the  county  previously  was, 
unless  the  statute  transferring  the  duty  clearly  mani- 
fests an  intention  in  the  legislature  to  impose  this 
duty."  The  decisions  of  the  courts  in  the  several 
states  sustaining  this  rule  of  nonliability  are  shown 
in  the  note.57 

57  Arkansas:  Arkadelphia  v.  Windham,  49  Ark.  139,  4  Am.  St. 
Rep.  32,  4  S.  W.  450. 

California:  Winbigler  v.  Los  Angeles,  45  Cal.  36;  Tranter  v. 
Sacramento,  61  Cal.  2T1;  Chope  v.  Eureka,  78  Cal.  588,  12  Am.  St. 
Rep.  113,  21  Pac.  364. 

Connecticut:  Hewison  v.  New  Haven,  37  Conn.  475,  9  Am.  Rep. 
342. 

Massachusetts:  Hill  v.  Boston,  122  Mass.  344,  23  Am.  Rep.  332; 
French  v.  Boston,  129  Mass.  592,  37  Am.  Rep.  393.  Statutory  lia- 
bility: Cromarty  v.  Boston,  127  Mass.  329,  34  Am.  Rep.  381. 

Michigan:  Detroit  v.  Blakely,  21  Mich.  84,  4  Am.  Rep.  450  (Cooley, 
J.,  dissented);  McCutcheon  v.  Homer,  43  Mich.  483,  38  Am.  Rep. 
212,  5  N.  W.  668.  There  is  now  a  statutory  liability:  Dotton  v. 
Albion,  50  Mich.  129,  15  N.  W.  46. 

New  Jersey:  Pray  v.  Mayor,  32  N.  J.  L.  394. 


191  LIABILITY  OF  CORPORATIONS.  §  103 

The  great  bulk  of  authority,  and  the  courts  in  the 
majority  of  states,  however,  sustain  the  doctrine  of 
liability  on  the  part  of  cities  for  injuries  caused  by 
their  neglect  in  the  care  of  streets,  upon  the  well-es- 
tablished ground  that  it  is  a  violation  of  a  ministerial 
duty.58 

"North  Carolina:  Young  v.  City  Council  of  Charleston,  20  S.  C. 
116,  47  Am.  Rep.  827. 

Texas:  Navasotoa  v.  Pearce,  46  Tex.  525,  26  Am.  Rep.  279. 
^Vermont:  Bates  v.  Rutland,  62  Vt  178,  22  Am.  St.  Rep.  95,  20 
Atl.   278. 

58  Alabama:  Bradford  v.  Mayor  etc.  of  Anniston,  92  Ala.  349,  25 
Am.  St.  Rep.  60,  8  South.  683. 

Colorado:  Denver  v.  Dean,  10  Colo.  375,  3  Am.  St  Rep.  594,  16 
Pac.  30. 

Georgia:  Parker  v.  Mayor  of  Macon,  39  Ga.  725,  99  Am.  Dec.  486. 

Illinois:  Peoria  v.  Simpson,  110  111.  294,  51  Am.  Rep.  683. 

Indiana:  City  of  Anderson  v.  East,  117  Ind.  126,  10  Am.  St.  Rep. 
35,  19  N.  E.  726. 

Iowa:  Manderschid  v.  Dubuque,  29  Iowa,  73,  4  Am.  Rep.  196. 

Kansas:  Board  of  Commissioners  v.  Topeka,  39  Kan.  197,  18  Pac. 
161;  City  of  Olathe  v.  Mizee,  48  Kan.  435,  30  Am.  St  Rep.  308,  29 
Pac.  754. 

Louisiana:  Cline  v.  Crescent  City  Ry.  Co.,  43  La.  Ann.  327,  26 
Am.  St.  Rep.  187,  9  South.  122. 

Maryland:  Hitchins  v.  Mayor  etc.,  68  Md.  100,  6  Am.  St.  Rep. 
422,   11  Atl.   826. 

Minnesota:  Blyhl  v.  Waterville,  57  Minn.  115,  47  Am.  St.  Rep. 
596,  58  N.  W.  817;  Young  v.  Waterville,  39  Minn.  196,  39  N.  W.  97; 
St.  Paul  v.  Seitz,  3  Minn.  297,  74  Am.  Dec.  753. 

Mississippi:  Whitfield  v.  Meridian,  66  Miss.  570,  14  Am.  St.  Rep. 
596,  6  South.  244. 

Missouri:  Maus  v.  Springfield,  101  Mo.  613,  20  Am.  St.  Rep.  634, 
14  S.  W.  630. 

Nebraska:  Ponca  v.  Crawford,  23  Neb.  662,  8  Am.  St.  Rep.  144, 
37  N.  WT.  609. 

New  York:  Hutson  v.  Mayor  of  New  York,  9  N.  Y.  163,  59  Am. 
Dec.  526;  Saulsbury  v.  Ithaca,  94  N.  Y.  27,  46  Am.  Rep.  122. 

Ohio:  Village  of  Cardington  v.  Fredericks,  46  Ohio  St  442,  21  N; 
E.  766. 
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This  subject  cannot  be  further  considered  in  detail 
here.  It  is,  perhaps,  treated  more  extensively  and 
learnedly  in  the  authority  cited  in  the  note,  than  any 
text-book  can  do.59 

§  104.  Same  Continued— Drains  and  Sewers.— There 
is  some  difficulty  in  making  a  general  statement  of 
the  law  with  reference  to  the  duties  and  liabilities  of 
a  municipality,  with  respect  to  planning  for,  con- 
structing and  maintaining  drains  and  sewers,  due, 
perhaps,  to  the  close  relation  of  ideas  in  the  matter 
of  formulating  the  plans  for  a  sewer  and  the  construc- 
tion of  the  same. 

Looking  to  the  dual  capacity  in  which  a  city  or 
town  acts,  the  courts  have  many  times  held  that  when 
it  is  devising  its  plan  for  a  drain  or  sewer,  it  is  acting 
in  a  governmental  capacity,  but  that  when  a  plan 
has  been  once  adopted,  and  the  sewer  constructed  in 
accordance  therewith,  judicial  discretion  ends,  and 
ministerial  duty  begins,  and  that  thereafter  the  city 
becomes  liable  for  injuries  to  others  for  neglect  of  the 
discharge  of  this  duty.  It  is  further  stated  as  a  gen- 
eral doctrine  that  the  corporation  cannot  be  held  re- 
sponsible for  any  injuries  arising  from  an  error  of 
judgment.  The  prevailing  view,  too,  is  that  there 
can  be  no  liability  for  negligence  in  devising  a  plan 
because  of  this  rule  of  immunity.  As  stated  by  Jus- 
tice Cooley,  in  Ashley  v.  Port  Huron:60  "Where  the 
injury  is  occasioned  by  the  plan  of  the  improvement, 

Oregon:  Farquar  v.  Roseburg,  18  Or.  271,  17  Am.  St  Rep.  732,  22 
Pac.  1103. 

Yirginia:  City  of  Richmond  v.  Long,  17  Gratt.  375,  94  Am.  Dec. 
461;  Clark  v.  Richmond,  83  Va.  355,  5  Am.  St.  Rep.  281,  5  S.  E.  369. 

Wisconsin:  Olson  v.  Chippewa  Falls,  71  Wis.  558,  37  N.  W.  575. 

59  "Liability  of  Cities  for  the  Negligence  and  Other  Misconduct 
of  Their  Officers  and  Agents,"  30  Am.  St.  Rep.  376,  384,  385. 

60  35  Mich.  300,  24  Am.  Rep.  552. 
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as  distinguished  from  the  mode  of  carrying  the  plan 
into  execution,  there  is  not  ordinarily,  if  ever,  any  lia- 
bility. This,  also,  is  everywhere  admitted  as  gener- 
ally true."  The  formulation  of  the  plan  is  considered 
a  governmental  function,  because  it  involves  a  con- 
sideration of  the  financial  condition  of  the  city,  and 
of  the  time  and  manner  of  construction. 

The  municipality  cannot  be  held  responsible  if,  by 
mistake  of  judgment,  the  sewer  is  made  too  small  or 
is  located  improperly.  There  is  perhaps  no  dissent 
from  this  rule  where  the  question  has  been  consid- 
ered, excepting  in  California  and  Indiana,  though 
some  writers  have  classed  Michigan  and  New  York 
as  having  been  committed  to  the  same  view  that  there 
is  a  liability  on  the  part  of  a  municipality  for  negli- 
gence in  devising  a  plan  for  sewers,  as  well  as  for  neg- 
ligence in  executing  the  same.61  Looking  to  the 
cases  referred  to  as  maintaining  this  doctrine,62  and 
considering  their  effect,  it  will  be  found  that  the  Indi- 
ana cases  only  really  support  the  foregoing  dissent, 
and  even  in  that  state  it  has  lately  been  considered 
that  there  can  be  no  liability  for  the  overflow  from  a 
sewer  caused  by  a  mere  error  of  judgment.63  It  is 
believed  that  the  rule  is  entirely  uniform,  as  already 
stated,  that  there  is  no  liability  for  devising  an  in- 
sufficient plan,  or  constructing  an  inadequate  sys- 
tem.64 

Furthermore,  it  will  be  found  that  there  is  a  clear 
liability  on  the  part  of  towns  and  cities  for  all  acts  of 

ei  29  Am.  St.  Rep.  738,  739,  note. 

62  Lehn  v.  San  Francisco,  66  Cal.  76,  4  Pac.  965;  Ashley  v.  Port 
Huron,  35  Mich.  296,  24  Am.  Rep.  552;  Indianapolis  v.  Huffer,  30 
Ind.  235;  North  Vernon  v.  Voegler,  103  Ind.  314,  2  N.  E.  821. 

63  Rice  v.  Evansville,  108  Ind.  7,  58  Am.  St  Rep.  22,  9  N.  E.  139, 
The  California  case  (Lehn  v.  San  Francisco,  66  Cal.  76,  4  Pac.  965), 
is  unsatisfactory  and  meagerly  reported. 

64  See  authority,  and  extracts,  cited  in  note  69,  post 
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negligence  occurring  in  the  construction  of  sewers; 
that  is,  for  any  carelessness  in  carrying  out  the  work 
not  according  to  the  plans,  or  not  involving  a  ques- 
tion of  the  correctness  or  wisdom  of  the  plans,  but  for 
the  omission  of  some  duty  or  detail  in  the  execution 
or  construction  of  the  work,  whereby  injury  is  in- 
flicted upon  a  private  right.65  Again,  the  rule  is  well 
settled  that  after  a  drain  or  a  sewer  has  been  con- 
structed according  to  plan,  it  becomes  the  duty  of  the 
municipality  to  keep  it  in  repair,  and  failing  so  to  do, 
it  gives  rise  to  a  right  of  action  in  favor  of  one  in- 
jured by  such  neglect.66  This  rule  is  said  to  be  ques- 
tioned in  some  states,67  but  this  may  be  due  to  a  con- 
fusion with  the  following  doctrine — which,  as  it  ap- 
pears, the  authorities  uniformly  support — that  when 
land  is  flooded,  either  directly  or  by  water  set  back, 
because  of  the  negligent  execution  of  the  plan 
adopted  for  the  construction  of  gutters,  drains,  cul- 
verts or  sewers,  or  the  negligent  failure  to  keep  the 
same  in  repair  and  free  from  obstruction,  the  munici- 
pality is  liable.  The  principle  underlying  this  rule  is 
that  no  license,  no  authority,  no  power,  will  justify  a 
direct  invasion  of  property,  and  that  for  all  invasions 
from  whatsoever  cause,  there  is  a  liability.68  Be- 
es See  cases  cited,  post,  note  69. 
ee  See  cases,  post,  note  69. 

67  Jones  on  Municipal  Negligence,  section  153,  states  that  this 
rule  is  enforced  in  all  states  where  the  common-law  rule  of  lia- 
bility for  highways  maintains  (citing  authorities),  and  that  two 
states — California  and  New  Jersey— deny  this,  viz.  the  cases  of 
Spangler  v.  San  Francisco,  84  Cal.  12,  18  Am.  St.  Rep.  158,  23  Pac. 
1091;  Jersey  City  v.  Kiernan,  50  N.  J.  L.  246,  13  Atl.  170. 

68  Hitchins  v.  Mayor  etc.,  68  Md.  100,  16  Am.  St.  Eep.  422,-11 
Atl.  826,  citing  and  approving  doctrine  as  stated  in  2  Dillon  on 
Municipal  Corporations,  sees.  1049,  1051;  Barton  v.  Syracuse,  36 
N.  Y.  54;  Rowe  v.  Portsmouth,  56  N.  H.  291,  22  Am.  Rep.  464;  Pye 
v.  Mankato,  36  Minn.  373,  1  Am.  St.  Rep.  671,  31  N.  W.  863;  Haus 
v.  Bethlehem,  134  Pa.  St.  12,  19  Atl.  437;  Chalkley  v.  Richmond,  88 
Va.  402,  29  Am.  St  Rep.  730,  14  S.  E.  339;  Winchell  v.  Waukesha, 
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cause  of  the  importance  of  the  question,  a  copious 
note  of  the  cases  by  states,  covering  all  of  the  above 
doctrines,  is  appended.69 

§  105.    Private     Corporations— Responsibility     for 

Torts. — It  is  now  well  settled  by  numerous  decisions 
that  a  corporation  is  responsible  for  its  torts  the  same 
as  individuals,  except  for  some  wrongs  involving  in- 
tent and  malice,  it  being  liable,  however,  for  some  of 

110  Wis.  101,  84  Am.  St.  Rep.  902,  85  N.  W.  668;  Seifert  v.  Brooklyn, 
101  N.  Y.  136,  143,  54  Am.  Rep.  664,  4  N.  E.  321;  Judd  v.  Hartford, 
72  Conn.  350,  77  Am.  St.  Rep.  313,  44  Atl.  510. 

69  Alabama. — City  not  liable  for  injury  from  flow  of  water  from 
streets  upon  adjacent  lands,  since  its  duty  to  adopt  a  system  of 
drainage  is  legislative.  But  its  duty  in  the  construction  is  minis- 
terial, and  it  is  liable  for  negligence  therein:  Montgomery  v.  Gil- 
mer, 33  Ala.  116,  70  Am.  Dec.  562. 

California. — It  is  no  defense  to  an  action  for  damages  caused  by 
the  overflow  of  water  from  a  defective  sewer  that  the  defects 
which  caused  the  damage  were  part  of  the  general  plan  of  construc- 
tion adopted  by  the  city:  Lehn  v.  San  Francisco,  66  Cal.  76. 
Liable  for  negligence  in  failing  to  keep  sewer  in  repair:  Spangler  v. 
San  Francisco,  84  Cal.  12,  18  Am.  St.  Rep.  158,  23  Pac.  1091. 

Colorado.— Not  liable  for  the  adoption  of  an  erroneous  plan,  nor 
for  a  failure  to  construct  them  of  sufficient  capacity  to  carry  off 
extraordinary  rainfalls:  Denver  v.  Capelli,  4  Colo.  25,  34  Am. 
Rep.  62. 

Connecticut— A  municipal  corporation  is  liable  for  injury  to  prop- 
erty from  the  setting  back  of  sewage  during  a  severe,  but  not  extra- 
ordinary, storm,  when  such  injury  is  due  to  the  negligence  of  the 
city  in  failing  to  remove  temporary  obstructions  from  a  sewer  after 
the  completion  of  its  construction  or  alteration:  Judd  v.  Hartford, 
72  Conn.  350,  77  Am.  St.  Rep.  313,  44  Atl.  510. 

Georgia.— Liable  for  failure  to  repair  sewers:  Mayor  etc.  of  Bruns- 
wick v.  Tucker  (1897),  103  Ga.  233,  68  Am.  St.  Rep.  92,  29  S.  E. 
701.  Not  liable  for  failing  to  provide  sewerage:  Mayor  of  Savannah 
v.  Spears,  66  Ga.  304. 

Illinois.— Not  liable  for  faulty  plan,  but  for  negligence  in  con- 
struction or  in  maintaining  it:  Chicago  v.  Seben,  165  111.  371,  56 
Am.  St.  Rep.  245,  46  N.  E.  244. 

Iowa— A  town  is  not  liable  for  the  improper  location  of  a  ditch 
which  it  has  authority  to  construct:  Wicks  v.  De  Witt,  54   Iowa, 
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this  class.  Quoting  from  a  recent  interesting  opin- 
ion: "It  is  curious  and  interesting  to  read  of  the  evo- 
lution of  the  doctrine  that  a  corporation  can  be  ...  . 
sued  (in  trespass).  At  an  earlier  period  it  was  sup- 
posed that  a  corporation  could  not  commit  a  tort,  and 
that  no  action  sounding  in  tort  would  lie  against  it; 

130,  6  N.  W.  176;  Brewster  v.  Davenport,  51  Iowa,  427,  1  N.  W. 
737.  Bound  to  exercise  reasonable  skill  in  construction:  Van  Pelt 
v.  Davenport,  42  Iowa,  308,  20  Am.  Rep.  622. 

Indiana. — As  to  plans:  In  this  state,  from  a  very  early  case— In- 
dianapolis v.  Huffer,  30  Ind.  235— it  has  been  held  that  for  negli- 
gence in  devising  a  plan,  as  well  as  for  negligence  in  executing 
it,  the  municipal  corporation  is  liable.  Other  cases:  City  of  North 
Vernon  v.  Voegler,  103  Ind.  314,  2  N.  E.  821;  Bvansville  v.  Decker, 
84  Ind.  325,  43  Am.  Rep.  86.  Errors  of  judgment:  Held,  no  liabil- 
ity for  an  injury  to  private  property  by  the  overflowing  of  a 
sewer,  caused  by  a  mere  error  of  judgment:  Rice  v.  Bvansville,  108 
Ind.  7,  58  Am.  Rep.  22,  9  N.  E.  139. 

Maine.— Liable  for  negligent  construction:  Attwood  v.  Bangor,  83 
Me.  582,  22  Atl.  466. 

Maryland. — Construction  of  gutters  and  sewers,  and  their  repair 
when  needed,  is  discretionary  or  quasi  judicial.  Any  particular 
plan  must  be  a  reasonable  one,  and  the  manner  of  its  execution 
thence  becomes,  with  respect  to  the  rights  of  the  citizen,  a  mere 
ministerial  duty;  and  for  any  negligence  and  unskillfulness  in  the 
execution  or  construction  of  the  work  whereby  injury  is  inflicted 
upon  private  right,  the  municipality  will  be  liable:  Hitchins  v.  Mayor 
etc.,  68  Md.  100,  6  Am.  St.  Rep.  422,  11  Atl.  826. 

Massachusetts— Recovery  cannot  be  had  against  a  city  for  the 
pollution  of  a  stream  from  a  sewer,  so  far  as  it  is  attributable  to 
the  plan  of  sewerage  adopted  by  the  city;  but  he  can  recover  if  it 
is  due  to  the  improper  construction  or  unreasonable  use  of  the 
sewers,  or  to  the  negligence  or  other  fault  of  the  city  in  their 
management:  Merrifield  v.  Worcester,  110  Mass.  216,  14  Am.  Rep. 
592.  Liable  for  negligence  in  maintaining  them:  Allen  v.  Boston, 
159  Mass.  324,  38  Am.  St.  Rep.  423,  34  N.  E.  519.  Liable  for  neglect 
to  keep  free  from  obstruction:  Bates  v.  Westborough,  151  Mass. 
174,  32  N.  E.  1070.  Not  liable  for  location  or  construction  of  sewer 
according  to  plan:  Child  v.  City  of  Boston,  4  Allen,  41,  81  Am.  Dec. 
680. 

Michigan— It  the  direct  effect  of  the  work,  particularly  a  sewer 
or  drain,  is  to  collect  an  increased  body  of  water,  and  to  precipitate 
it  onto  the  adjoining  property,  the  city  is  liable:  Ashley  v.  Port 
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that  the  corporation  was  created  for  lawful  purposes, 
and  had  no  power  to  do  anything  unlawful;  and  that 
whenever  its1  servants,  agents,  or  officers  exceeded 
their  charter  authority  by  doing  an  unlawful  act,  they 
necessarily  committed  the  act  as  individuals,  and  not 
as  representatives  of  the  corporation.    Later  cases 

Huron,  35  Mich.  300,  24  Am.  Rep.  552.  Not  liable  for  the  plan,  un- 
less it  necessarily  results1  in  a  direct  invasion  of  property:  Detroit 
v.  Beckman,  34  Mich.  125,  22  Am.  Rep.  507. 

Minnesota.— City  liable  for  negligent  construction  of  sewers:  Sim- 
mer v.  St  Paul,  23  Minn.  408.  Not  liable  for  failing  to  provide 
system:  St.  Paul  etc.  R.  R.  Co.  v.  Duluth,  56  Minn.  494,  45  Am.  St. 
Rep.  491,  58  N.  W.  159.  Liable  for  failure  to  repair:  Taylor  v. 
Austin,  32  Minn.  247,  20  N.  W.  157. 

Missouri.— Held  liable  for  flooding  land  from  defective  sewer;  neg- 
ligence in  construction  charged:  Thurston  v.  St.  Joseph,  51  Mo.  510, 
11  Am.  Rep.  463.  Liable  for  defects:  Thurston  v.  St.  Joseph,  51 
Mo.  510,  11  Am.  Rep.  463. 

New  Hampshire— City  liable  for  negligent  construction  so  that  it 
becomes  obstructed.  In  maintaining  a  sewer  a  city  is  bound  to 
use  the  same  degree  of  care  as  would  be  required  of  an  individual: 
Rowe  v.  Portsmouth,  56  N.  H.  291,  22  Am.  Rep.  464. 

New  Jersey.— In  Mayor  etc.  of  Jersey  City  v.  Kiernan,  50  N.  J.  L. 
246,  13  Atl.  170,  it  was  held  that  if  reasonable  skill  was  used  in 
planning  a  sewer,  the  same  care  observed  in  carrying  them  out, 
there  is  no  negligence,  and  no  liability,  even  though,  when  the 
plan  is  carried  into  effect  a  defect  may  develop  which  destroys  its 
efficacy  and  causes  damage.  In  this  case  there  was  a  break  in  the 
sewer,  and  it  was  held  there  was  no  liability. 

New  York.— In  the  early  case  of  Rochester  White  Lead  Co.  v. 
Rochester,  3  N.  T.  463,  53  Am.  Dec.  316,  it  was  held  that  the  city 
was  liable  for  flooding  lot  by  improper  construction  of  culvert,  and 
not  making  it  large  enough.  City  not  liable  for  damages  from  over- 
flowing caused  by  insufficient  sewer  constructed  by  it:  Mills  v. 
Brooklyn,  32  N.  Y.  489.  In  Seifert  v.  Brooklyn,  101  N.  Y.  136,  143, 
54  Am.  Rep.  664,  4  N.  E.  321,  the  court  held  that  "the  exercise  of  a 
judicial  or  discretionary  power  by  a  municipal  corporation,  which 
results  in  a  direct  and  physical  injury  to  the  property  of  an  in- 
dividual, ....  and  is  remediable  by  a  change  of  plan,  or  the  adop- 
tion of  prudential  measures,  renders  the!  corporation  liable  for 
euch  damagesi  as  occur  in  consequence  of  it.  There  can  be  no 
recovery  without  negligent    construction    or    failure  to  care  for 
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entirely  repudiated  this  doctrine,  and  it  is  now  uni- 
versally held  that  corporations  may,  in  certain  cases, 
be  held  liable  in  actions  sounding  in  tort.  Among 
the  older  decisions  will  be  found  instances  in  which 
courts  have  held  that  a  corporation  could  in  no  in- 
stance be  held  guilty  in  trespass,  because  the  corpora- 

them":  Smith  v.  Mayor,  66  N.  Y.  295,  23  Am.  Rep.  53.  Liable  for 
failure  to  repair:  Barton  v.  Syracuse,  36  N.  Y.  54. 

Ohio.— The  manner  In  which  drainage  may  be  accomplished  can- 
not be  called  in  question  respecting  errors  of  judgment  in  the  plans 
of  a  public  improvement  for  drainage.  After  construction,  when  a 
defect  dangerous  to  travel  in  a  street,  arising  from  such  construc- 
tion or  the  impairment  thereof,  is  brought  to  the  notice  of  the 
municipality,  it  becomes  its*  ministerial  duty  to  remove  it,  and 
upon  neglect  is  liable:  Dayton  v.  Taylor,  62  Ohio  St.  11,  56  N.  E. 
480;  Circleville  v.  Sohn,  59  Ohio  St.  285,  69  Am.  St.  Rep.  777,  52  N. 
E.  788. 

Pennsylvania.— It  a  corporation,  having  knowledge  thereof,  suffer 
a  culvert  of  sufficient  capacity  to  be  extended  through  private  prop- 
erty, but  reduced  to  such  an  extent  as  to  be  insufficient  to  carry 
the  ordinary  flow  of  water,  it  is  liable:  Haus  v.  Borough  of  Bethle- 
hem, 134  Pa.  St.  12,  19  Atl.  437.  In  the  construction  only  reason- 
able care  required:  Markle  v.  Borough  of  Berwick,  142  Pa.  St.  84, 
21  Atl.  794.  Not  liable  for  insufficient  size  of  sewers:  Fair  v.  Phila- 
delphia, 88  Pa.  St.  309,  32  Am.  Rep.  455. 

Rhode  Island.— No  liability  for  injuries  from  plan,  but  is  for 
anything  arising  from  the  performance  of  ministerial  duty  after 
sewer  is  constructed  in  accordance  with  plans:  King  v.  Granger,  21 
R.  I.  93,  79  Am.  St.  Rep.  779,  31  Atl.  1012. 

Tennessee.— Touching  incidentally  the  nonliability  for  plan:  Nash- 
ville v.  Sutherland,  92  Tenn.  335,  36  Am.  St.  Rep.  88,  21  S.  W.  674. 

Virginia.— For  negligent  construction  or  alteration  the  city  is  liable 
If  it  causes  water  and  filth  to  flow  upon  private  property:  Chalkley 
v.  Richmond,  88  Va.  402,  29  Am.  St.  Rep.  730,  14  S.  E.  339. 

West  Virginia—  Not  bound  to  furnish  drains;  it  is  discretionary: 
Jordon  v.  Benwood,  42  W.  Va.  312,  57  Am.  St.  Rep.  859,  26  S.  E. 
266.  Liable  if  it  allows  drains  and  gutters  to  become  clogged: 
Clay  v.  St.  Albans,  43  W.  Va.  539,  64  Am.  St  Rep.  883,  27  S.  E.  368. 

Wisconsin.— The  legislative  authority  to  install  a  sewer  does  not 
authorize  the  creation  of  a  nuisance,  whether  it  results  from  negli- 
gence or  from  the  plan  adopted.  "The  great  weight  of  authority" 
supports  this  rule:  Winchell  v.  Waukesha,  110  Wis.  101,  84  Am.  St 
Rep.  902,  85  N.  W.  668. 
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tion  had  no  arms  with  which  to  commit  it,  and  could 
not  beat  or  be  beaten.  Another  reason  for  holding 
that  a  corporation  could  not  be  sued  in  trespass  was 
that  capias  and  exigent  would  not  lie  against  it,  as  it 
had  nobody  to  be  sued.  Modern  decisions  show  that, 
while  a  corporation  has  itself  no  arms  to  commit  a 
trespass,  it  has  the  right,  and  exercises  it,  to  employ 
servants  and  agents  whose  acts  are  the  acts  of  the 
corporation,  and  who  can,  and  do,  commit  trespass; 
and  that  writs  of  capias  and  exigent  are  unknown  to 
the  law  of  this  country.  The  courts,  therefore,  hold 
that  an  action  of  trespass,  as  well  as  trespass  on  the 
case,  can  and  will  lie  against  a  corporation."70 

"The  result  of  these  cases  is  to  definitely  settle  the 
proposition  that  a  corporation  is  answerable  for  the 
torts  of  its  servants  in  the  same  cases  and  in  the  same 
manner  and  form  of  action  in  which  masters  are  lia- 
ble for  the  torts  of  their  servants."71     A  corporation 

United  States  Courts.— Adoption  of  general  plan  of  sewerage,  and 
determining  when  and  where  sewers  shall  be  built,  of  what  size 
and  at  what  level,  are  of  a  quasi  judicial  nature,  involving  the  ex- 
ercise of  deliberate  judgment  and  large  discretion,  and  depending 
upon  considerations  affecting  the  public  health  and  general  con- 
venience throughout  an  extensive  territory.  This  is  not  subject  to 
revision  by  court  or  jury:  Johnston  v.  District  of  Columbia,  118  U. 
S.  19,  6  Sup.  Ct.  Rep.  923. 

70  5  Thompson  on  Corporations,  sec.  6305;  St.  Louis  R.  R.  Co.  v. 
Dalby,  19  111.  353;  Wbiteman  v.  Wilmington  etc.  R.  R.  Co.,  2  Harr. 
(Del.)  514,  33  Am.  Dec.  411;  Ramsden  v.  Boston  etc.  R.  R.  Co.,  104 
Mass.  117,  6  Am.  Rep.  200;  Eastern  Counties  Ry.  Co.  v.  Broom,  6 
Ex.  314. 

71  Central  of  Georgia  Ry.  Co.  v.  Brown,  113  Ga.  414,  84  Am. 
St.  Rep.  250,  38  S.  E.  989;  Taylor  on  Private  Corporations,  sec.  335; 
Thayer  v.  Boston,  19  Pick.  511,  31  Am.  Dec.  157.  "In  the  earlier 
cases,  it  was  held  that  an  action  of  trespass  could  not  be  main- 
tained against  a  corporation  aggregate,  for  the  technical  reason  that 
a  capias  and  exigent,  the  proper  process  in  actions  of  trespass, 
would  not  lie  against  a  corporation;  but  this  technical  objection 
was  uniformly  yielded  to,  as  instances  of  actions  of  trespass  against 
corporations  are  to  be  met  with  as  early  as  the  Year-Books":  Maund 
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is  liable  Che  same  as  a  natural  person  for  the  tor- 
tious acts  of  its  servants  or  agents  in  the  course  of 
their  employment,  committed  by  authority  of  the  cor- 
poration, express  or  implied,  whether  such  acts  fall 
within  the  designation  of  forcible,  negligent,  mali- 
cious or  fraudulent  torts,  and  without  regard  to  the 
form  of  action  by  which  the  appropriate  remedy  is 
sought.72 

Agricultural  societies  or  corporations  formed  un- 
der laws  by  natural  persons  by  their  free  consent  for 
the  better  accomplishment  of  their  purposes  are  pure- 
ly voluntary  associations,  and  are  not  designed  to 
perform  any  political  or  governmental  functions,  and 
hence,  with  respect  to  their  liability  for  tort  stand 
upon  the  same  plane  with  corporations  or  municipali- 
ties, and  are  liable  in  their  corporate  capacity  for  the 
torts  or  negligence  of  their  servants  or  agents.  Such 
a  society  may  be  held  for  negligence  in  the  erection 
or  maintenance  of  buildings.73 

§  106.    Same  Continued— Acts  Through  Its  Servants. 

As  a  corporation  can  act  only  through  its  officers  and 
agents,  their  liability  is  determined  by  the  application 
of  the  general  rules  of  law  that  govern  the  relations 
of  principal  and  agent.  These  rules,  generally  speak- 
ing, are  these:  The  principal  is  liable  to  a  third  person 
for  the  misfeasance,  malfeasance  or  nonfeasance  of 
the  agent,  in  the  course  of  his  employment,  although 
the  principal  did  not  authorize,  justify,  or  know  of 

v.  Monmouthshire  Canal  Co..  4  Man.  &  G-.  454;  Brokaw  v.  New 
Jersey  R.  R.  etc.  Co.,  32  N.  J.  L.  328,  90  Am.  Dec.  659. 

72  Brokaw  v.  New  Jersey  R.  R.  etc.  Co.,  32  N.  J.  L.  328,  90  Am. 
Dec.  659;  New  York  etc.  R.  R.  Co.  v.  Schuyler,  34  N.  Y.  30. 

73  Brown  v.  South  K.  Agrlcul.  Soc.,  47  Me.  275,  74  Am.  Dec.  484; 
Dunn  v.  Brown  County  Agr.  Soc,  46  Ohio  St.  93,  15  Am.  St  Rep. 
556,  18  N.  B.  496. 
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the  misconduct.74  A  corporation  is  liable  to  third 
persons  for  the  frauds,  deceits,  concealments,  misrep- 
resentations and  omissions  of  duty  of  its  agent  in  the 
course  of  employment.75  And  so,  if  a  corporation  in- 
trusts a  general  duty  to  an  agent,  it  is  liable  for  an  in- 
jury caused  by  the  agent's  wrongful  act,  done  in  the 
course  of  his  general  authority,  although  in  doing  the 
particular  act,  the  agent  may  have  failed  in  his  duty 
to  his  principal,  and  disobeyed  his  instructions.  The 
responsibility  is  the  same  where  the  particular  act  is 
willful,  and  not  directly  authorized,  if  the  agent  was 
acting  within  the  general  scope  of  his  powers.70  When 
a  corporation  has  voluntarily  assumed  a  duty,  as  if, 
for  instance,  a  transportation  company  provides  a 
surgeon,  its  liability  cannot  be  extended  beyond  its 
negligence  in  the  selection,  and  cannot  be  held  re- 
sponsible for  the  negligence  of  such  surgeon  in  treat- 
ing those  accepting  his  services.77  In  such  case,  the 
surgeon  is  not  the  servant  of  the  corporation,  doing 
its  work,  and  subject  to  its  direction.78 

It  follows  from  the  rules  of  liability  above  stated 
that  the  corporation  and  its  servant  are  jointly  liable 

74  Jarvis  v.  Manhattan  Beach  Co.,  148  N.  Y.  652,  51  Am.  St.  Rep. 
727,  43  N.  E.  68;  Fifth  Ave.  Bank  v.  Forty-second  Street  etc.  Ry. 
Co.,  137  N.  Y.  231,  33  Am.  St.  Rep.  713,  33  N.  E.  378;  Pittsburgh  etc. 
R.  R.  Co.  v.  Sullivan,  141  Ind.  83,  50  Am.  St.  Rep.  313,  40  N.  E.  138; 
Dorsey  Machine  Co.  v.  McCaffrey,  139  Ind.  545,  47  Am.  St.  Rep. 
290,  38  N.  E.  208. 

75  Id. 

76  Pittsburgh  etc.  R.  R.  Co.  v.  Sullivan,  141  Ind.  83,  50  Am.  St. 
Rep.  313,  40  N.  E.  138.  Compare  Vanderbilt  v.  Richmond  Turnpike 
Co.,  2  N.  Y.  479,  51  Am.  Dec.  315  (as  to  willful  acts). 

77  Laubheim  v.  De  Koninglyke  etc.  Co.,  107  N.  Y.  228,  1  Am.  St. 
Rep.  815,  13  N.  E.  781;  Pittsburgh  etc.  R.  R.  Co.  v.  Sullivan,  141 
Ind.  83,  50  Am.  St.  Rep.  313,  40  N.  E.  138;  Chapman  v.  Erie  Ry.  Co., 
55  N.  Y.  579;  McDonald  v.  Massachusetts  Hospital,  120  Mass.  432,  21 
Am.  Rep.  529. 

78  Allan  v.  State  Steamship  Co.,  132  N.  Y.  91,  28  Am.  St  Rep. 
556,  30  N.  E.  482. 
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for  the  torts  committed  by  the  latter,  and  the  two 
may  therefore  be  joined  in  the  same  action.79 

§  107.    Same  Continued— Liability  for  Torts  Involving 

Malice  or  Intent. — A  corporation,  as  a  legal  entity,  has 
no  will,  cannot  act  at  all,  but  in  its  relation  to  the 
public  it  is  represented  by  its  officers  and  agents, 
whose  intent  and  malice,  when  acting  within  the  cor- 
porate authority,  is  in  law  the  intent  and  malice  of 
the  corporation.  Therefore  action  may  be  sustained 
against  corporations,  subject  to  the  above  rule,  for 
assault  and  battery,80  conspiracy,81  libel,"2  malicious 
prosecution,83  and  fraud,84  and  the  like.  It  is  well 
settled  by  the  authorities  that  the  malice  or  wicked 
intent  in  any  of  these  torts  may  be  imputed  to  cor- 

79  Moore  v.  Fitchburg  etc.  R.  R.  Corp.,  4  Gray,  465,  64  Am.  Dec. 
83;  Hewett  v.  Swift,  3  Allen,  420;  Holmes  v.  Wakefield,  12  Allen, 
580,  90  Am.  Dec.  171;  Brokaw  v.  New  Jersey  etc.  R.  R.  Co.,  32  N. 
J.  L.  328,  90  Am.  Dec.  659;  Central  of  Georgia  R.  R.  Co.  v.  Brown, 
113  Ga.  414,  84  Am.  St.  Rep.  250,  38  S.  B.  989. 

so  Ramsden  v.  Boston  etc.  R.  R.  Co.,  104  Mass.  117,  6  Am.  Rep. 
200;  Passenger  R.  R.  Co.  v.  Young,  21  Ohio  St.  518,  8  Am.  Rep.  78; 
Hanson  v.  European  etc.  Ry.  Co.,  62  Me.  84,  16  Am.  Rep.  404. 

si  Buffalo  etc.  Oil  Co.  v.  Standard  Oil  Co.,  106  N.  Y.  669,  12  N. 
E.  826;  Reed  v.  Home  Sav.  Bank,  130  Mass.  443,  39  Am.  Rep.  468; 
Dorsey  Machine  Co.  v.  McCaffrey,  139  Ind.  545,  47  Am.  St.  Rep. 
290,  38  N.  E.  208. 

82  Missouri  Pac.  Ry.  Co.  v.  Richmond,  73  Tex.  568,  15  Am.  St. 
Rep.  794,  11  S.  W.  555;  Maynard  y.  Firemen's  Fund  Ins.  Co.,  a^tJal. 
48,  91  Am.  Dec.  672;  Boogher  v.  Life  Assn.,  75  Mo.  319,  42  Am.  Rep. 
413;  Hewitt  v.  Pioneer  Press  Co.,  23  Minn.  178,  23  Am.  Rep.  680. 
Also  cases  cited  in  note,  62  Am.  St.  Rep.  323. 

83  Hussey  v.  Norfolk  etc.  R.  R.  Co.,  98  N.  C.  34,  2  Am.  St.  Rep. 
312,  3  S.  E.  923;  Wheeless  v.  Second  Nat.  Bank,  1  Baxt.  469,  25  Am. 
Rep.  783;  Vance  v.  Erie  Ry.  Co.,  32  N.  J.  L.  334,  90  Am.  Dec.  665. 

84  Dorsey  Machine  Co.  v.  McCaffrey,  139  Ind.  545,  47  Am.  St. 
Rep.  290,  38  N.  E.  208;  Cragie  v.  Hadley,  99  N.  Y.  131,  52  Am.  Rep. 
9,  1  N.  E.  537.  For  fraudulently  issued  stock:  Jarvis  v.  Manhattan 
Beach  Co.,  148  N.  Y.  652,  43  N.  E.  68,  51  Am.  St.  Rep.  727,  and  cases 
cited. 
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porations.85  Corporations,  like  individuals,  may  be- 
come liable  for  exemplary  damages,  which  may  be 
awarded  when  it  is  shown  that  the  act  complained  of 
was  done  with  malice.86  A  corporation  may  also  be 
held  for  slander  uttered  by  its  officers  whenever  it 
appears  to  have  been  expressly  ordered  and  directed 
by  it;  otherwise,  the  corporation  is  not  liable.87  It 
may  also  be  held  for  false  imprisonment,  whether 
malice  is  involved  or  not.88 

§  108.  Banking  Corporations.— The  liability  of 
banking  corporations  is  the  same  as  the  ordinary  pri- 
vate corporation,  but  the  peculiar  nature  of  the  busi- 
ness conducted  by  them  makes  special  mention  of 
some  features  of  responsibility  concerning  them  neces- 
sary. 

First,  like  other  corporations,  they  act  through 
their  officers  and  agents,  and  are  liable  for  their  acts 
when  within  the  legitimate  scope  of  their  business. 
For  instance,  a  bank  is  liable  for  the  fraudulent  acts 
of  its  president  committed  in  the  course  of  his  duties 
and  employment,  although  the  directors  have  no 
knowledge  of,  and  do  not  authorize  such  fraud.89 
And  so  is  the  banking  corporation  liable  for  the 
wrongful  refusal  of  its  officers  to  honor  a  customer's 
check  when  the  latter  has  sufficient  funds  on  deposit 

85  Buffalo  etc.  Oil  Co.  v.  Standard  Oil  Co.,  106  N.  T.  669,  12  N.  E. 
826. 

86  Hewitt  v.  Pioneer  Press  Co.,  23  Minn.  180,  23  Am.  Rep.  680; 
Hosley  v.  Brooks,  20  111.  116,  71  Am.  Dec.  252;  Snyder  v.  Fulton,  34 
Md.  128,  6  Am.  Rep.  314. 

87  Behre  v.  National  Cash  Reg.  Co.,  100  G-a.  213,  62  Am.  St.  Rep. 
320,  27  S.  E.  986. 

88  Lynch  v.  Metropolitan  El.  Ry.  Co.,  90  N.  Y.  77,  43  Am.  Rep. 
141;  Chicago  etc.  R.  R.  Co.  v.  Flexman,  103  111.  546,  42  Am.  Rep.  33. 

89  Binghampton  Trust  Co.  v.  Auten,  68  Ark.  299,  82  Am.  St.  Rep. 
295,  57  S.  W.  1105.  See,  generally,  Jarvis  v.  Manhattan  Beach  Co., 
148  N.  Y.  652,  51  Am.  St.  Rep.  727,  43  N.  E.  68. 
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to  meet  the  same.  It  is  not  entirely  agreed  as  to 
what  the  nature  of  this  wrong  is.  The  relation  exist- 
ing between  the  depositor  and  bank  is  that  of  debtor 
and  creditor,  and  so  it  is  pretty  generally  considered 
that  such  wrongful  refusal  by  the  bank  is  tantamount 
to  an  imputation  of  insolvency,  dishonesty,  and  bad 
faith  on  the  part  of  the  drawer  of  the  check,  and  that 
the  wrong  is  therefore  of  a  species  of  slander  of  one 
in  his  business.90 

A  bank  to  which  a  draft  is  sent  by  another  for  col- 
lection must  take  such  steps  toward  its  collection  as 
may  be  reasonably  necessary  under  the  circum- 
stances. If  the  same  is  not  paid,  it  may  then  be  re- 
quired to  protest  the  paper,  and  unless*  dispensed  with 
in  the  particular  Instance,  there  is  an  implied  direc- 
tion on  the  part  of  the  one  forwarding  the  draft,  or 
other  paper,  to  make  such  protest,  if  necessary.81 
The  collecting  bank  performs  the  full  measure  of  its 
duty  when  it  selects  a  notary  and  exercises  prudence 
in  so  doing.  The  same  degree  of  care  is  required  of  it 
as  if  it  was  making  collection  of  its  own  paper,  and  no 
more  can  be  expected.92 

There  is  not  entire  uniformity  of  opinion  upon  the 
question  of  the  liability  of  a  bank  for  the  neglect  of 
a  notary  selected  by  it,  in  making  protest  of  paper. 

so  Svendsen  v.  State  Bank,  64  Minn.  40,  58  Am.  St.  Rep.  523,  65 
N.  W.  1086;  Patterson  v.  Marine  Nat.  Bank,  130  Pa.  St.  419,  17  Am. 
St.  Rep.  778,  18  Atl.  632;  Townshend  on  Libel  and  Slander,  58.  See 
Schaffner  v.  Ehrman,  139  111.  109,  32  Am.  St.  Rep.  192,  28  N.  E.  917; 
Atlanta  Nat.  Bank  v.  Davis,  96  Ga.  334,  51  Am.  St.  Rep.  139,  23 
S.  E.  190.  But  see  llie  J.  M.  James  Co.  v.  Bank,  105  Tenn.  1,  58 
S.  W.  261,  80  Am.  St.  Rep.  856,  and  extensive  note  on  "Liability  of 
Banks  for  not  Honoring  Checks,"  pp.  865-875. 

91  Mount  v.  First  Nat.  Bank,  37  Iowa,  457. 

92  Baldwin  v.  Bank  of  Louisiana,  1  La.  Ann.  13,  45  Am.  Dec.  72; 
Citizens'  Bank  v.  Howell,  8  Md.  530,  63  Am.  Dec.  714;  Hyde  v. 
Planters'  Bank,  17  La.  560,  36  Am.  Dec.  621;  Bank  v.  Butler,  41 
Ohio  St.  519,  52  Am.  Rep.  94;  May  v.  Jones,  88  Ga.  308,  30  Am.  St 
Rep.  154,  14  S.  E.  552. 
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Some  authorities  sustain  the  view  that  it  is  only  re- 
quired to  exercise  care  in  the  selection  of  a  notary, 
and  that  when  it  does  this,  they  consider  that  the 
bank  is  not  liable  for  the  negligence  of  the  notary,  be- 
cause the  latter  is  not  the  agent  of  the  bank,  but  an 
officer  of  a  quasi  public  character,  appointed  by  the 
chief  magistrate  of  the  state,  who  gives  bond  for  the 
faithful  performance  of  his  duties,  and  who  keeps  a 
public  record  of  his  acts.  As  such  an  officer,  the  bank 
can  in  no  way  control  his  acts,  nor  dictate  in  what 
manner  he  shall  perform  his  duties.  If  guilty  of  mal- 
feasance in  the  performance  of  an  official  act,  he,  and 
not  the  bank,  is  responsible.  The  better  reason  and 
the  greater  weight  of  authority  support  this  rule.98 
A  fewer  number  of  decisions,  and  for  less  substantial 
reasons,  are  to  the  effect  that  the  notary  is  the  agent 
of  the  bank,  and  that  it  is  liable  for  his  neglect.  This 
is  upon  the  theory  that  giving  notice  of  dishonor  is 
no  part  of  the  notary's  official  duty.94  To  render  the 
bank  jointly  liable  as  a  joint  tort-feasor  with  a  notary 
public  for  negligently  and  maliciously  procuring  the 

93  Georgia:  May  v.  Jones,  88  Ga.  308,  30  Am.  St.  Rep.  154,  14  S. 
E.  552. 

Iowa:  First  Nat.  Bank  v.  German  Bank,  107  Iowa,  543,  70  Am. 
St.  Rep.  216,  78  N.  W.  195. 

Louisiana:  Baldwin  v.  Bank,  1  La.  Ann.  13,  45  Am.  Dec.  72;  Hyde 
v.  Planters'  Bank,  17  La.  560,  36  Am.  Dec.  621. 

Maryland:  Citizens'  Bank  v.  Howell,  8  Md.  530,  63  Am.  Dec.  714. 

Massachusetts:  Warren  Bank  v.  Suffolk  Bank,  10  Cush.  582. 

Mississippi:  Bowling  v.  Arthur,  34  Miss.  41;  Tiernan  v.  Com- 
mercial Bank,  7  How.  648,  40  Am.  Dec.  83. 

Ohio:  Bank  v.  Butler,  41  Ohio  St.  519,  52  Am.  Rep.  94. 

Pennsylvania:  Bellemire  v.  Bank,  4  Whart.  105,  33  Am.  Dec.  46. 

Wisconsin:  Stacy  v.  Dane  Co.  Bank,  12  Wis.  629. 

»4  Ayrault  v.  Bank,  47  N.  Y.  570,  7  Am.  Rep.  489;  Allen  v.  Mer- 
chants' Bank,  22  Wend.  215,  34  Am.  Dec.  289;  Gerhardt  v.  Boat- 
man's Sav.  Inst.,  38  Mo.  60,  90  Am.  Dec.  407;  Swayze  v.  Britton,  17 
Kan.  625  (under  statute). 
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latter  to  make  a  false  protest,  the  liability  of  the  bank 
must  be  based  solely  upon  its  malice,  which  must  be 
distinctly  shown.95 

In  making  collections,  a  bank  must  select  a  suitable 
subagent,  whenever  such  an  agent  is  necessary  in  the 
transaction  of  its  business.  In  collecting  checks  for 
its  customers,  it  must  act  with  reasonable  dispatch 
and  diligence  under  the  circumstances.  But  it  would 
be  improper  and  negligent  for  a  bank  to  send  a  check 
for  its  collection  to  the  bank  upon  which  it  is  drawn, 
instead  of  through  the  agency  of  some  third  person.88 

Paper  should  be  transmitted  for  collection  with 
reasonable  dispatch,  and  this  rule  is  complied  with 
when  a  check  is  presented  the  day  following  its  re- 
ceipt.97 And  so  it  is  proper  diligence  for  a  bank  in 
making  collection  at  a  distant  place  to  send  paper  to 
a  reputable  attorney,  and  it  is  not  responsible  for  the 
neglect  of  such  attorney.98  To  permit  a  deposit  in  a 
bank  in  reliance  upon  its  supposed  solvency  is  a  gross 
fraud,  if  its  officers  know  at  the  time  of  its  insolvency, 
the  depositor  being  entitled  to  reclaim  the  deposit  or 
the  proceeds.99    When  money  is  deposited  with  the 

95  May  v.  Jones,  88  Ga.  308,  30  Am.  St.  Kep.  154,  14  S.  B.  552. 

96  Wagner  v.  Crook,  167  Pa.  St.  259,  46  Am.  St.  Rep.  672,  31  Atl. 
576;  Western  W.  S.  Co.  v.  Sadilek,  50  Neb.  105,  61  Am.  St.  Rep. 
550,  69  N.  W.  765;  Drovers'  Nat  Bank  v.  Anglo-American  etc.  Co., 
117  111.  100,  57  Am.  Rep.  855,  7  N.  E.  601;  Anderson  v.  Rodgers,  53 
Kan.  542,  36  Pac.  1067;  German  Nat  Bank  v.  Burns,  12  Colo.  539, 
13  Am.  St.  Rep.  247,  21  Pac.  714;  Minnesota  S.  &  D.  Co.  v.  Metropoli- 
tan Bank,  76  Minn.  136,  77  Am.  St.  Rep.  609,  78  N.  W.  980. 

97  Morris  v.  Eufaula  Nat.  Bank,  122  Ala.  580,  82  Am.  St.  Rep. 
95,  25  South.  499. 

98  Plymouth  Co.  Bank  v.  Gilman,  9  S.  Dak.  278,  62  Am.  St.  Rep. 
869,  68  N.  W.  735. 

99  Grant  v.  Walsh,  145  N.  Y.  502,  45  Am.  St.  Rep.  626,  40  N.  E. 
209;  Cragie  v.  Hadley,  99  N.  Y.  131,  52  Am.  Rep.  9,  1  N.  E.  537. 
Money  cannot  be  reclaimed  if  a  draft  collected  is  by  another  bank 
and  is  credited  to  the  insolvent  bank:  Klepper  v.  Cox,  97  Tenn.  534, 
56  Am.  St.  Rep.  823,  37  S.  W.  284. 
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bank  it  assumes  the  obligation  to  pay  it  out  to  the 
proper  persons  upon  the  check  or  order  of  the  depos- 
itor. And  if  it  pays  money  on  a  forged  signature,  the 
depositor  being  free  from  fault,  the  bank  must  bear 
the  loss.100 

§  109.  Banks— Duties  and  Liabilities  in  Making  Col- 
lections.— When  commercial  paper  is  indorsed  to  a 
bank  for  the  purposes  of  collection,  the  relation  of 
principal  and  agent  exists  between  the  owner  of  the 
paper  and  the  banking  company,  and  the  latter  holds 
the  proceeds  arising  therefrom  in  trust.101  The  re- 
sponsibility for  losses  where  a  bank  sends  paper  to 
distant  places  to  other  banks  is  a  question  with  ref- 
erence to  which  there  is  diversity  of  opinion.  The 
difference  of  judicial  opinion  arises  in  the  determina- 
tion of  the  scope  and  extent  of  the  duty  of  the  collect- 
ing bank.  In  some  states,  it  is  held  that  the  corre- 
spondent bank  is  the  agent  of  the  transmitting  bank, 

ioo  Tolmon  v.  American  Nat.  Bank,  20  R.  I.  462,  84  Am.  St  Rep. 
850,  48  Atl.  480.  See  Land  Title  etc.  Co.  v.  Northwestern  Nat. 
Bank,  196  Pa.  St.  230,  79  Am.  St.  Rep.  717,  46  Atl.  420;  People's 
Bank  v.  Franklin  Bank,  88  Tenn.  299,  12  S.  W.  716,  17  Am.  St.  Rep. 
884,  and  note,  p.  889,  on  the  "Rights  and  Remedies  of  the  Several 
Parties  When  a  Forged  Check  Has  Been  Paid."  If  no  fault  or 
negligence  is  imputable  to  the  bank  in  paying  forged  paper,  the 
loss  must  remain  where  the  course  of  business  has  placed  it.  A 
bank  is  not  negligent  in  not  comparing  the  forged  signature  of 
an  indorser  on  a  renewal  note  with  the  true  signature  of  the  in- 
dorser  on  the  original  note  to  it,  unless,  in  so  doing,  it  is  guilty  of 
bad  faith:  Lyndonville  Nat.  Bank  v.  Fletcher,  68  Vt.  81,  54  Am. 
St.  Rep.  874,  34  Atl.  38.  So  the  bank  cannot  be  held  if  the  person 
who  commits  the  forgery  and  receives  the  money  was  in  fact  the 
person  to  whom  the  drawer  delivered  the  check:  Land  Title  etc. 
Co.  v.  Northwestern  Nat.  Bank,  196  Pa.  St  230,  79  Am.  St  Rep.  717, 
46  Atl.  420. 

101  Midland  Nat  Bank  v.  Brightwell,  148  Mo.  358,  71  Am.  St 
Rep.  608,  49  S.  W.  994;  Hamilton  v.  Cunningham,  2  Brock.  350,  Fed. 
Cas.  No.  5978. 
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and  hence  the  latter  is  liable  for  any  losses  through 
the  neglect  of  the  former.102 

The  authorities  supporting  the  foregoing  doctrine 
are  in  the  minority.  The  question  has  been  a  trouble- 
some one  in  the  commercial  world.  The  current  of 
authority  is  not  to  hold  the  receiving  and  transmit- 
ting bank  responsible  for  the  negligence  of  the  corre- 
spondent bank.  This  rule  of  immunity  is  based  upon 
the  theory  that  it  is  the  universal  custom  and  habit 
of  banks  which  receive  notes  and  drafts  for  collec- 
tion, the  payor  of  which  resides  at  a  distance,  to  trans- 
mit the  same  to  some  bank  or  agency  at  the  place  of 
payment,  and  that,  therefore,  when  the  holder  of  a 
bill  or  draft  in  such  casie  deposits  the  same  with  a 
bank  for  collection  without  instructions  to  the  con- 
trary, he  is  presumed  to  do  so  with  reference  to  such 
usage,  and  to  authorize  the  bank  to  transmit  the  draft 
or  bill  accordingly.  And  when  the  collecting  bank 
uses  due  diligence  and  good  faith  in  selecting  a  cor- 
respondent or  bank  at  the  place  of  payment,  to  whom 
the  bill  or  draft  is  transmitted,  it  has  discharged  its 
whole  duty,  and  that,  therefore,  the  correspondent 
bank  is  the  agent  of  the  owner  of  the  paper,  not  of 
the  transmitting  bank.103    Different  text-writers,  in 

102  Commercial  Bank  v.  Union  Bank  of  New  York,  11  N.  Y.  203; 
Allen  v.  Merchants'  Bank,  22  Wend.  215,  34  Am.  Dec.  289,  and  note; 
Montgomery  County  Bank  v.  Albany  City  Bank,  7  N.  Y.  459;  Titus 
v.  Bank,  35  N.  J.  L.  588;  Reeves  v.  State  Bank,  8  Ohio  St.  465; 
Taber  v.  Perrot,  2  Gall.  565,  Fed.  Cas.  No.  13,721. 

103  Connecticut:  East  Haddam  Bank  v.  Scovil,  12  Conn.  303;  Law- 
rence v.  Stonington  Bank,  6  Conn.  521. 

Iowa:  Guelich  v.  National  State  Bank,  56  Iowa,  434,  41  Am.  Rep. 
110,  9  N.  W.  328. 

Illinois:  Aetna  Ins.  Co.  v.  Alton  City  Bank,  25  III.  246,  79  Am. 
Dec.  328. 

Maryland:  Jackson  v.  Union  Bank,  6  Har.  &  J.  146. 

Massachusetts:  Fabens  v.  Bank,  23  Pick.  332,  34  Am.  Dec.  59. 

Missouri:  Daly  v.  Butchers'  etc.  Bank,  56  Mo.  94,  17  Am.  Rep.  663. 
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setting  forth  the  law  upon  this  subject,  have  ex- 
pressed their  views,  which  are  as  varied  as  are  the 
cases.104  It  may  be  true,  as  held  in  the  majority  of 
cases  that  customers  of  a  bank  know  of  the  necessity 
and  custom  of  sending  paper  for  collection  at  distant 
places  to  correspondent  banks.  And  it  is  because  of 
this  custom  that  the  customer  goes  to  his  bank  to  per- 
form this  service,  knowing  and  feeling  that  the  bank 
can  do  it  so  much  better  than  himself,  and  he  gener- 
ally leaves  the  manner  and  method  of  collection  to 
the  bank  entirely.  Because  of  the  knowledge  and  su- 
perior advantages  of  the  bank  to  perform  this  service, 
the  customer  is  willing  to  pay  for  it,  and  for  this  com- 
pensation the  bank  assumes  all  the  responsibility  in 
what  shall  be  done  in  making  the  collection,  and  it  se- 
lects its  own  agencies.  There  is  not  a  great  deal  of  wis- 
dom in  the  variation  of  the  rules  of  agency  as  applied 
by  the  courts  to  this  relation.  In  the  modern  bank- 
ing world,  it  is  generally  true  that,  in  the  principal 
cities,  the  banks  have  their  own  regular  correspond- 
ents, with  whom  they  may  have  accounts,  and  espe- 
cially in  such  cases  it  would  seem  to  be  a  sounder 
doctrine  to  hold  that  they  should  be  responsible  for 
their  neglect.105 

§  110.    Hospitals— Liability    for   Torts.— Charitable 

institutions,  so  called,  may  be  formally  organized  as 
corporations,  or  as  mere  voluntary  associations. 
They  may  be  an  adjunct  of  a  municipality.     In  what- 

Pennsylvania :  Mechanics'  Bank  v.  Earp,  4  Rawle,  384. 
Tennessee:  Bank  of  Louisville  v.  First  Nat.  Bank,  8  Baxt.  101, 
35  Am.  Rep.  691. 
Wisconsin:  Stacy  v.  Dane  Co.  Bank,  12  Wis.  629. 

104  Daniel  on  Negotiable  Instruments,  sec.  342;  Morse  on  Banks 
and  Banking,  406-417. 

105  See  discussion  of  this  topic,  with  citation  of  authorities,  34 
Am.  Dec.  313,  note. 

Torts,  Vol.  1—14 
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ever  form  we  find  them  their  liability  for  torts  is 
based  upon  the  same  principle.  Hospitals  have  gen- 
erally always  been  classed  among  charitable  institu- 
tions, and  there  has  been  considerable  discussion  in 
this  connection  as  to  what  constitutes  a  charitable 
hospital,  the  question  being  important,  in  the  opin- 
ion of  some  courts,  as  to  whether  or  not  a  hospital 
is  held  responsible  for  the  acts  of  its  physicians  who 
may  happen  to  treat  their  patients.  Upon  the  ques- 
tion of  the  liability  of  hospitals  for  the  torts  of  those 
whom  they  may  employ,  we  find  some  sharp  conflict, 
and  it  has  received  very  earnest  consideration  from 
an  early  period.  The  only  theory  evolved  upon  which 
such  an  institution  may  be  held  is,  as  in  the  case  of 
ordinary  corporations,  that  the  hospital  and  the  phy- 
sician sustain  the  relation  of  master  and  servant, 
and  by  virtue  of  such  relationship  the  master — the 
hospital — is  responsible  for  the  neglect  of  the  servant 
— the  physician. 

First,  will  be  considered  the  question  as  to  what 
constitutes  a  charity,  and  whether  a  hospital  is 
within  the  meaning  of  that  term.  There  is  perhaps 
no  controversy  that  a  corporation  organized  to  con- 
duct a  hospital,  using  whatever  income  comes  to 
it  to  maintain  and  operate  it,  without  private  gain 
to  its  managers,  and  even  though  patients  do  pay  for 
their  accommodation,  is  a  public  charity.  This  is 
well  sustained.106  Next,  then,  is  what  degree  of  care 
is  to  be  exacted  of  a  charitable  hospital  in  the  se- 
lection of  its  physicians  and  surgeonsi,  and  does  the 
feature  of  charity  make  any  difference.  This,  it 
seems,  should  determine  the  responsibility,  but  it  ap- 

106  McDonald  v.  Massachusetts  General  Hospital,  120  Mass.  432, 
21  Am.  Rep.  529;  Jackson  v.  Phillips,  14  Allen,  539;  Downes  v.  Har- 
per Hospital,  101  Mich.  555,  45  Am.  St.  Rep.  427,  60  N.  W.  42;  State 
v.  Moder,  7  Ohio  N.  P.  514;  Humphries  v.  Little  Sisters,  29  Ohio  St. 
201. 
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pears  that  the  cases  have  proceeded  upon  other 
grounds;  having  come  to  the  conclusion  that  such 
institutions  are  charitable  in  their  nature,  and  that 
the  funds,  whether  derived  from  pay  patients  or  gift, 
are  held  by  the  managing  trustees  to  carry  out  these 
purposes,  that,  therefore,  they  have  no  fund  with 
which  to  pay  any  judgment  that  may  be  rendered 
against  them.  It  is  considered  that  to  give  dam- 
ages out  of  a  trust  fund  would  be  to  divert  it  from 
its  proper  purpose.  This  doctrine  was  first  an- 
nounced in  an  English  case  where  the  trust  was  cre- 
ated by  will,  and  where  there  was  merely  a  refusal 
to  admit  a  patient,  so  that  the  question  of  care  was 
not  involved.107  But  upon  the  latter  question  the 
doctrine  was  announced  that  such  a  corporation  was 
not  liable  to  be  sued  for  the  tort  of  its  servants,  em- 
ployees or  pupil,  without  proof  of  negligence  in  se- 
lecting them.108  It  is  claimed,  however,  that  this 
rule  was  modified  by  later  cases  in  effect  holding 
that  a  board  or  body  having  work  to  do  gratuitously 
is  liable  for  the  neglect  of  its  servants  or  employees 
the  same  as  a  private  business  corporation,  provided 
it  has  funds  out  of  which  a  judgment  against  them 
can  be  satisfied.109  It  has  been  held  in  this  country, 
however,  that  a  corporation,  established  for  the  main- 
tenance of  a  public  charitable  hospital,  even  though 
it  receives  payment  for  the  board  of  its  patients,  is 
not  liable  for  injury  to  a  patient  by  one  of  its  ser- 

107  Foeffees  of  Heriot's  Hospital  v.  Ross,  12  Clark  &  F.  507. 
See  Fire  Ins.  Patrol  v.  Boyd,  120  Pa.  St.  624,  6  Am.  St.  Rep.  745, 
15  Atl.  553. 

108  Holliday  v.  St.  Leonard  (1861),  11  Com.  B.,  N.  S.,  192. 

109  Mersey  Docks  v.  Gibbs,  11  H.  L.  686,  L.  R.  1  H.  L.  93;  For- 
man  v.  Mayor  of  Canterbury,  L.  R.  6  Q.  B.  214;  Coe  v.  Wise,  L. 
R.  1  Q.  B.  711,  5  Best  &  S.  440;  Winch  v.  Conservators  etc.,  L.  R. 
7  C.  P.  458. 
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vants,  if  care  has  been  exercised  in  their  selection.110 
The  same  rule  has  been  applied  where  employers  or 
transportation  companies  have  employed  surgeons 
for  the  benefit  of  any  servant  or  patron  who  may  de- 
sire his  services.111  On  the  contrary,  the  supreme 
court  of  Rhode  Island  has  held  that  one  who  sus- 
tains injury  at  a  public  hospital  from  unskillful  sur- 
gical treatment  by  an  unpaid  surgeon  may  maintain 
an  action  against  the  hospital  therefor,  although  the 
hospital  is  a  public  charity,  supported  by  trust  funds, 
and  the  plaintiff  paid  nothing  but  a  small  amount 
for  board  and  attendance.112 

no  McDonald  v.  Massachusetts  General  Hospital  (1876),  120  Mass. 
432,  21  Am.  Rep.  529;  Downes  v.  Harper  Hospital  (1894),  101  Mich. 
555,  45  Am.  St  Rep.  427,  60  N.  W.  42;  Conner  v.  Sisters,  7  Ohio  N. 
P.  514;  Hearns  v.  Waterbury  Hospital,  66  Conn.  126,  33  Atl.  595. 

in  Laubheim  v.  De  Koninglyke  etc.  Co.,  107  N.  Y.  228,  1  Am. 
St.  Rep.  815,  13  N.  E.  781;  Pittsburgh  etc.  Ry.  Co.  v.  Sullivan,  141 
Ind.  83,  50  Am.  St.  Rep.  313,  40  N.  E.  138. 

112  Glavin  v.  Rhode  Island  Hospital  (1879),  12  R.  I.  411,  34  Am. 
Rep.  675. 
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§  113.  Telegraph  companies— Their  legal  status. 
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§  115.  Same — May  make  rules  and  regulations. 

§  116.  Action  by  sender  of  messages. 

|  117.  Action  by  receiver  of  message. 

§  118.  Instances  of  actionable  negligence. 

%  119.  Telephone  companies— Their  legal  status. 

§  120.  Innkeeper  defined. 

§  121.  Duty  as  to  receiving  guests. 

§  122.  When  one  becomes  a  guest— Continuance  of  relation. 

§  123.  Duties  and  liabilities  of  innkeepers. 


Explanatory. — The  position  in  the  eyes  of  the  law 
of  the  common  carrier,  telegraph  and  telephone  com- 
pany, and  innkeeper  is  markedly  different  from  that 
of  other  private  corporations  and  individuals.  Their 
business  is  of  a  quasi  public  character,  and  the  duties 
exacted  of  them,  though  nominally  in  the  interest 
of  the  general  public,  are  in  reality  in  the  interest 
of  the  individuals.  And  the  basis  of  their  liability, 
in  some  respects,  depends  upon  this  public  duty. 
This  is  the  reason  for  the  treatment  of  the  liability 
of  this  class  of  corporations  and  persons  in  a  separ- 
ate chapter, 

§  111.  Who  is  a  Common  Carrier.— A  common  car- 
rier is  one  who,  by  virtue  of  his  calling,  undertakes, 


§  112  LIABILITY   OP   COMMON   CAEEIEBS,"  ETC.  214 

for  compensation,  to  transport  personal  property  or 
passengers  from  one  place  to  another  for  all  such  as 
may  choose  to  employ  him,  and  everyone  who  under- 
takes to  carry  for  compensation  the  goods  of  all  per- 
sons indifferently,  or  all  passengers  who  offer  them- 
selves, is,  as  to  liability,  to  be  deemed  a  common  car- 
rier.1 This  will  embrace  railway  companies,  express 
companies,2  boats  and  ships,3  transfer  companies,4 
and  truckmen,  wagoners,  cartmen  and  porters,  who 
undertake  to  carry  goods  for  hire  as  a  common  em- 
ployment in  a  city  or  from  one  town  to  another."  A 
carrier  of  livestock  is  not  liable  as  a  common  car- 
rier in  some  states.6  A  transportation  company, 
though  owning  no  lines  of  railway  of  its  own,  but 
using  the  lines  of  other  companies,  and  acting  for 
itself  alone,  is  a  common  carrier.7 

§  112.  Common  Carriers  of  Goods— Liability  in  Gen- 
eral.— The  law  with  reference  to  no  subject  is  better 
settled  and  understood,  perhaps,  than  that  relating 
to  the  duties  and  liabilities  of  common  carriers  of 
merchandise.     It  has  been  settled  centuries  ago  upon 

1  Schouler  on  Bailments,  2d  ed.,  351;  Story  on  Bailments,  sees. 
495,  496;  Lough  v.  Outerbridge,  143  N.  Y.  271,  42  Am.  St.  Rep.  712, 
38  N.  E.  292. 

2  Hasse  v.  American  Exp.  Co.,  94  Mich.  133,  34  Am.  St.  Rep.  328, 
53  N.  W.  918;  Christenson  v.  American,  15  Minn.  270,  2  Am.  Rep. 
122;  Gulliver  v.  Adams,  38  111.  503,  61  Am.  St.  Rep.  382,  note. 

3  Griffith  v.  Cave,  22  Cal.  534,  83  Am.  Dec.  82;  Hall  v.  Renfro,  3 
Met.  (Ky.)  51. 

4  Dickinson  v.  Winchester,  4  Cush.  114,  50  Am.  Dec.  760  (hotel 
bus  or  carriage). 

5  Jackson  Arch.  Iron  Works  v.  Hurlbut,  158  N.  Y.  34,  70  Am.  St. 
Rep.  432,  52  N.  E.  665;  Philleo  v.  Sanford,  17  Tex.  227,  67  Am.  Dec. 
654;  Gordon  v.  Hutchinson,  1  Watts  &  S.  285,  37  Am.  Dec.  464. 

6  Heller  v.  Chicago  etc.  Ry.  Co.,  109  Mich.  53,  66  N.  W.  667,  63 
Am.  St.  Rep.  541,  and  note,  p.  548.  See  sec.  620,  post,  where  this 
subject  is  treated. 

7  Merchants'  etc.  Co.  v.  Bloch,  86  Tenn.  392,  6  Am.  St.  Rep.  847, 
6  S.   W.  881. 
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common-law  principles,  and  the  doctrine  of  English 
law  became  the  law  in  this  country  from  the  begin- 
ning, and  its  outlines  remain  substantially  the  same 
to  the  present  day,  excepting  in  some  respects  where 
reasonable  limitations  have  been  allowed. 

The  general  rule  of  liability  may  be  thus  stated: 
A  common  carrier  is  bound  to  employ  safe  and  suffi- 
cient means  of  carriage,  trustworthy  and  competent 
servants,  and,  by  himself  or  his  agent,  to  exercise  an 
intelligent  supervision  over  the  system  of  carriage 
which  he  employs.  He  is,  therefore,  to  all  intents 
and  purposes,  an  insurer  against  such  perils  of  trans- 
portation as  it  is  his  duty  to  provide  against;  and 
these  include  all  the  perils  of  the  journey,  except 
such  as  arise  from  the  act  of  God  or  the  public  enemy. 
The  carrier  cannot  relieve  itself  from  liability  by 
proof  of  the  highest  possible  care  on  its  part.8  Some 
limitations  upon  this  common-law  liability  have  been 
permitted  and  upheld,  but  these  have  in  no  wise  re- 
lieved the  carrier  from  the  common-law  liability. 
He  is  still  held  to  be  an  insurer  against  such  perils 
as  it  is  his  duty  to  provide  against.  In  no  instance 
can  the  carrier  relieve  itself  by  contract  with  a 
shipper  for  its  own  negligence.  It  is  contrary  to 
public  policy  to  allow  a  common  carrier  to  stipulate 
for  immunity  from  the  consequences  of  his  own  neg- 
ligence or  fraud,  or  that  of  his  employees.9    A  car- 

8  Alabama  etc.  B.  R.  Co.  v.  Thomas,  89  Ala.  294,  18  Am.  St.  Rep. 
119,  7  South.  762;  Fox  v.  Boston  etc.  R.  R.  Co.,  148  Mass.  220,  19 
N.  E.  222;  Missouri  Pac.  Ry.  v.  Young,  25  Neb.  651,  41  N.  W.  646; 
Willock  v.  Pennsylvania  R.  R.  Co.,  166  Pa.  St.  184,  45  Am.  St. 
Rep.  674,  30  AH.  948;  McCarthy  v.  Louisville  etc.  R.  R.  Co.,  102 
Ala.  193,  48  Am.  St.  Rep.  29,  14  South.  370. 

9  Willock  v.  Pennsylvania  R.  R.  Co.,  166  Pa.  St  184,  45  Am. 
St.  Rep.  674,  30  Atl.  948;  Terre  Haute  R.  R.  Co.  v.  Sherwood,  132 
Ind.  129,  32  Am.  St.  Rep.  239,  31  N.  E.  781;  Davis  v.  Central  Ver- 
mont R.  R.  Co.,  66  Vt.  290,  44  Am.  St.  Rep.  852,  29  Atl.  313.  See 
sees.  602-607. 
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rier  may  limit  its  liability  to  the  amount  or  value  of 
an  article  shipped  as  named  in  the  bill  of  lading,  or 
unless  the  true  value  be  stated.10  So,  also,  if  the 
contents  of  a  package  are  perishable,  or  easily 
broken,  or  explosive,  so  that  the  danger  of  loss  is 
increased,  and  the  exercise  of  an  unusual  degree  of 
care  is  made  necessary,  good  faith  requires  the  ship- 
per to  make  the  facts  known  to  tfye  carrier;  and  a 
failure  to  do  so  ought  to  affect  the  extent,  and  in 
some  cases  the  right,  of  recovery  for  the  loss  of  goods 
so  shipped.11 

Incidental  to  the  common-law  liability  of  carriers 
of  goods,  in  addition  to  that  as  an  insurer,12  was  the 
requirement  that  they  were  bound  to  receive  and 
carry  all  goods  offered  to  them  for  transportation 
upon  receiving  a  reasonable  hire.13  With  reference 
to  the  obligation  on  their  part  to  treat  all  who  desire 
to  deal  with  them  alike,  and  not  to  discriminate  in 
favor  of  any  person  or  class  of  persons,  there  appears 
to  be  some  question  whether  this  was  part  of  the  com- 
mon law  or  whether  it  was  an  act  of  parliament. 

It  is  contended  by  some  courts  in  this  country  that 
by  the  common  law  a  common  carrier  undertook  gen- 
erally to  convey  and  deliver  goods  for  a  reasonable 
compensation  as  a  business,  and  for  all  people  in- 
differently, and,  in  the  absence  of  a  special  agree- 
ment, he  was  bound  to  treat  all  alike  in  the  sense 

10  Pacific  Exp.  Co.  v.  Foley,  46  Kan.  457,  26  Am.  St.  Rep.  107, 
26  Pac.  665;  Ballou  v.  Earle,  17  R.  I.  441,  33  Am.  St.  Rep.  881,  22 
Atl.  1113;  Alair  v.  Northern  Pac.  R.  R.  Co.,  53  Minn.  160,  39  Am. 
St.  Rep.  588,  54  N.  W.  1072. 

n  Willock  v.  Pennsylvania  R.  R.  Co.,  166  Pa.  St.  184,  45  Am. 
St.  Rep.  674,  30  Atl.  948. 

12  Ante,  sec.  112. 

13  Chicago  etc.  R.  R.  Co.  v.  Jones,  149  111.  361,  41  Am.  St.  Rep. 
278,  37  N.  E.  247;  Fisk  v.  Chapman,  2  Ga.  349,  46  Am.  Dec.  393; 
Ballentine  v.  North  Missouri  R.  R.  Co.,  40  Mo.  491,  93  Am.  Dec.  315. 
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that  he  was  not  permitted  to  charge  anyone  an  ex- 
cessive price  for  the  services.14 

Whether  this  was  the  common-law  requirement 
has  been  differently  determined  by  other  courts,  it 
being  considered  by,  some  courts  that  the  carrier  was 
under  no  obligation  to  treat  all  customers  equally, 
that  he  might  carry  for  favored  individuals  at  an 
unreasonably  low  rate,  or  even  gratis,  that  he  may 
discriminate  so  long  as  an  unreasonable  charge  is  not 
made.15 

It  is  immaterial  whether  the  true  source  of  the 
origin  of  the  principle  of  equality  of  service  and 
charges  by  common  carriers  was  in  the  act  of  parlia- 
ment requiring  railroad  companies  to  charge  equally 
all  persons  for  the  carriage  of  their  goods,  or  not,10 
or  in  the  common  law,  as  the  question  is  taken  up  in 
this  country  in  the  light  of  the  common  law  and  the 
English  statutes,  and  the  tendency  and  undoubted 

14  2  Kent's  Commentaries,  598;  Story  on  Bailments,  sees.  495, 
508;  Root  v.  Long  Island  R.  R.  Co.,  114  N.  Y.  300,  11  Am.  St.  Rep. 
643,  21  N.  E.  403;  Lough  v.  Outerbridge,  143  N.  Y.  271,  42  Am.  St. 
Rep.  712,  38  N.  E.  292;  Scofield  v.  Railway  Co.,  43  Ohio  St.  571,  54 
Am.  Rep.  846,  3  N.  E.  907;  Chicago  etc.  R.  R.  Co.  v.  People,  67  111. 
11,  16  Am.  Rep.  599.  Hutchinson  on  Carriers,  section  243,  contends 
that  the  common  law  required  the  strictest  impartiality:  1  Wood  on 
Railways,  566.  "Prior  to  any  statutes  in  England  or  in  this  coun- 
try, the  common  law  had  pronounced  upon  the  rights  and  duties 
of  carriers,  and  in  the  enactment  of  statutes  little  more  has  been 
done  than  to  embody  in  them  the  well-known  principles  of  the 
common  law":  Hoover  v.  Pennsylvania  R.  R.  Co.,  156  Pa.  St.  220, 
36  Am.  St.  Rep.  143,  27  Atl.  282. 

15  Cowden  v.  Pacific  Coast  S.  S.  Co.,  94  Cal.  470,  28  Am.  St. 
Rep.  142;  Ragan  v.  Aiken,  9  Lea,  609,  42  Am.  Rep.  684,  29  Pac.  873; 
Johnson  v.  Pensacola  etc.  R.  R.  Co.,  16  Fla.  623,  26  Am.  Rep. 
731;  Great  Western  R.  R.  Co.  v.  Sutton,  4  Eng.  &  I.  App.  238; 
Avinger  v.  South  Carolina  Ry.  Co.,  29  S.  C.  265,  13  Am.  St.  Rep. 
716,  7  S.  E.  493. 

16  Pickford  v.  Grand  Junction  R.  Co.,  10  Mees.  &  W.  399;  Baxen- 
dale  v.  London  etc.  R.  Co.,  L:  R.  1  Ex.  137;  17  and  18  Vict,  c.  31, 
sees.  2,  3,  6. 
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weight  of  authority  is  in  favor  of  the  doctrine 
that  a  common  carrier  is  charged  with  the  quasi  pub- 
lic duty  to  transport  merchandise  on  equal  terms  for 
all  parties.17  And  in  many  instances  statutes  have 
been  passed. 

Such,  briefly,  is  the  common-law  liability  of  com- 
mon carriers,  sufficiently  stated  for  the  purposes  of 
this  chapter.  It  is  an  extensive  subject,  and  more 
cannot  be  said  with  respect  to  it  here,  except,  in  pass- 
ing it,  to  state  that  their  liability  to  action  is  two- 
fold. An  action  in  assumpsit  upon  their  contract 
liability  may  be  brought,  or  case  upon  their  tort  lia- 
bility. 

If  a  carrier  delivers  goods  to  a  wrong  person,  it 
may  be  held  liable  for  conversion.18  If  it  is  guilty  of 
negligence,  as  where  a  carrier  furnishes  a  defective 
refrigerator  car,  it  may  be  sued  in  case.19  These  acts 
of  neglect  involve  injury  to  personal  property,  and 
will  be  further  considered  in  that  connection.*0  The 
liability  of  carriers  of  passengers  has  also  been 
treated  in  another  chapter.81 

§  113.  Telegraph  Companies— Their  Legal  Status  — 
Telegraph  companies  have  become  important  factors 
in  the  commercial  world,  so  much  so  that  it  is  now 
pretty  generally  considered  that  they  owe  certain 
duties  to  the  public,  similar  to  those  of  common  car- 
riers.   The  direct  question  as  to  whether  or  not  they 

17  Cases  ante,  note  14;  Cook  v.  Chicago  etc.  Ry.,  81,  Iowa,  551, 
25  Am.  St.  Rep.  512,  46  N.  W.  1080. 

is  Cavallaro  v.  Texas  etc.  Ry.  Co.,  110  Cal.  348,  52  Am.  St.  Rep. 
94,  42  Pac.  918;  Missouri  Pac.  Ry.  Co.  v.  Heidenheimer,  82  Tex. 
195,  27  Am.  St.  Rep.  861,  17  S.  W.  608;  Weyand  v.  Achison  etc. 
Ry.  Co.,  9  Am.  St.  Rep.  513,  note. 

19  Chicago  etc.  R.  R.  Co.  v.  Davis,  159  111.  53,  50  Am.  St.  Rep. 
143,  42  N.  E.  382. 

20  See  c.  24,  post. 

21  See  c.  39,  post. 
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are  common  carriers,  in  the  absence  of  statute,  has 
been  before  the  courts  in  quite  a  number  of  cases, 
with  resulting  conflicting  views.  Some  courts  main- 
tain that  they  are  not  common  carriers,  and  hence 
may  do  what  common  carriers  may  not  do,  viz.,  limit 
their  liability  for  negligence.22  They  were  not  com- 
mon carriers  in  England,  their  business  being  a  mere1 
matter  of  private  regulation,  in  which  the  public  had 
no  concern.23  Other  courts  hold  that  they  are  com- 
mon carriers  of  intelligence,  with  rights  and  duties 
analogous  to  those  of  public  carriers  of  goods  and 
passengers.24 

22  Western  Union  Tel.  Co.  v.  Carew,  15  Mich.  525;  Birkett  v. 
Western  Union  Tel.  Co.,  103  Mich.  361,  50  Am.  St.  Rep.  374,  61  N. 
W.  645;  Leonard  v.  New  York  etc.  Tel.  Co.,  41  N.  Y.  544,  1  Am. 
Rep.  446;  Western  Union  Tel.  Co.  v.  Munford,  87  Tenn.  190,  10 
Am.  St  Rep.  211,  10  S.  W.  318.  See  note  and  many  cases  in  71 
Am.  Dec.  463,  where  it  is  said  that  "it  is  now  well  settled  by  the 
great  weight  of  authority  that  a  telegraph  company  is  not  a  common 
carrier,  and  that  the  principle  of  public  policy  which  imposes  upon 
him  the  exceptional  liability  of  an  insurer  is  not  properly  applica- 
ble to  such  company":  Grinnell  v.  Western  Union  Tel.  Co.,  113  Mass. 
299,  18  Am.  Rep.  485  (containing  full  and  excellent  discussion); 
Birney  v.  New  York  Print.  Tel.  Co.,  18  Md.  341,  81  Am.  Dec.  607. 
The  later  cases,  it  is  claimed,  are  not  in  the  direction  of  holding 
them  common  carriers  "because  the  transmission  of  messages  is 
necessarily  subject  to  the  risk  of  mistake  and  interruption.  The 
wire  is  exposed  to  the  interference  of  strangers;  a  surcharge  of 
electricity  in  the  atmosphere,  or  a  failure  of  or  irregularity  in  the 
electrical  current  may  stop  communication,  etc.":  Smith  v.  Western 
Union  Tel.  Co.,  83  Ky.  104,  4  Am.  St.  Rep.  126;  Fowler  v.  Western 
Union  Tel.  Co.,  80  Me.  381,  6  Am.  St.  Rep.  211,  15  Atl.  29;  may 
limit  liability:  Colt  v.  Western  Union  Tel.  Co.,  130  Cal.  657,  80  Am. 
St.  Rep.  153,  63  Pac.  83. 

23  Playford  v.  United  Kingdom  Tel.  Co.,  L.  R.  4  Q.  B.  706. 

24  Pacific  Tel.  Co.  v.  Underwood,  37  Neb.  315,  40  Am.  St.  Rep. 
490,  55  N.  W.  1057;  Parks  v.  Alta  California  Tel.  Co.,  13  Cal.  422, 
73  Am.  Dec.  589;  Manville  v.  Western  Union  Tel.  Co.,  37  Iowa,  218, 
18  Am.  Rep.  12;  Western  Union  Tel.  Co.  v.  Dubois,  128  111.  248,  15 
Am.  St  Rep.  109,  21  N.  B.  4;  Western  Union  Tel.  Co.  v.  Call  Pub- 
lishing Co.,  44  Neb.  326,  48  Am.  St.  Rep.  729,  62  N.  W.  506;  Western 
Union  Tel.  Co.  v.  Hope,  11  111.  App.  289;  True  v.  International  Tel. 
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We  shall  not  undertake  to  decipher  the  numerical 
weight  of  authority  upon  the  question  as  to  whether 
such  companies  are  common  carriers,  because  it  does 
not  really  seem  necessary  in  order  to  determine  what 
their  duties  are.  It  is  perhaps  true  that  the  de- 
cisions generally  have  been  against  the  view  that 
they  are  common  carriers.25  It  is  thought  neces- 
sary to  require  of  them  certain  duties  and  obliga- 
tions that  they  should  be  made  common  carriers  by 
statute,  and  in  some  states  this  has  been  done.as  It 
seems  just  as  proper  to  impose  upon  them  duties  and 
obligations  analogous  to  those  incumbent  upon  com- 
mon carriers  by  the  common  law,  so  far  as  such  rules 
are  applicable  to  the  business  carried  on  by  them, 
and  this  has  been  the  modern  tendency  of  the  au- 
thorities and  legislation.  As  has  been  well  said  in 
a  recent  case:  "It  has  been  uniformly  held  that  a 
telegraph  or  telephone  company  is  bound  to  treat 
all  persons  and  corporations  alike,  and  without  dis- 
crimination in  its  business  of  receiving  and  trans- 
mitting messages.  The  business  of  such  a  company 
is  public  in  its  nature,  and  a  public  interest  is  im- 
pressed thereon  to  such  an  extent  that  no  discrimi- 

Co.,  60  Me.  9,  11  Am.  Rep.  156;  Telegraph  Co.  v.  Griswold,  37  Ohio 
St.  301,  41  Am.  Rep.  500.  In  Smith  v.  Western  Union  Tel.  Co.,  83 
Ky.  104,  4  Am.  St.  Rep.  126,  it  is  said  that  telegraph  companies  are 
public  agents,  engaged  in  a  quasi  public  business;  that  care  and 
fidelity  are  essential  to  their  character  as  public  servants,  etc. 
"Although  there  may  be  no  analogy  between  the  business  of  tele- 
graph companies  and  that  of  public  carriers  of  passengers  for  hire, 
yet  we  regard  their  legal  status  as  practically  the  same.  Both  are 
engaged  in  a  business  of  a  public  nature;  both  must  serve  all  who 
come;  neither  are  insurers,  nor  liable  as  such,  but  both  are  liable 
for  negligence":  G-illis  v.  Western  Union  Tel.  Co.,  61  Vt.  461,  15 
Am.  St.  Rep.  917,  17  Atl.  736;  Western  Union  Tel.  Co.  v.  Eubanks, 
100  Ky.  591,  66  Am.  St.  Rep.  361,  38  S.  W.  1068. 

26  Ante,  note  22. 

26  Kirby  v.  Western  Union  Tel.  Co.,  4  S.  Dak.  105,  46  Am.  St. 
Rep.  765,  55  N.  W.  759. 
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nation  can  be  made  against  persons  or  corpora- 
tions." a7  "Where  one  is  the  owner  of  property  which 
is  devoted  to  a  use  in  which  the  public  has  an  inter- 
est, he,  in  effect,  grants  to  the  public  an  interest  in 
such  use,  and  must,  to  the  extent  of  that  interest, 
submit  to  be  controlled  by  the  public  for  the  common 
good  as  long  as  such  use  is  maintained.  The  man- 
ner in  which  it  is  devoted  to  a  use  in  which  the  pub- 
lic has  an  interest  may  be  very  diverse,  and  the  pub- 
lic interest  in  such  use  may  be  of  a  widely  variant 
character;  but  where  the  use  is  one  in  which  the  pub- 
lic is  interested  or  has  an  interest,  public  control  is 
necessary  for  the  common  good."28  So  in  conform- 
ity with  these  principles  they  are  bound  to  serve  all 
persons  alike  who  comply  with  their  reasonable  rules 
and  regulations,  and  who  pay  their  charges,  and  if 
they  fail  in  this  respect  they  are  liable  in  tort.zs 
And  under  statutes  making  them  common  carriers 
they  cannot  refuse  to  accept  and  transmit  a  message 
offered  by  one  who  will  not  assent  to  stipulations  re- 
stricting its  liability.30 

Upon  the  question  of  their  right  to  limit  their  lia- 
bility for  acts  of  negligence  there  is  conflict  among 
the  authorities.  In  those  states  where  the  lines  are 
sharply  drawn  as  to  their  character'  as  a  common 
carrier,  and  where  their  business  is  considered  as 
of  pure  private  concern,  it  is  held  that  they  may  thus 
limit  their  liability  for  their  own  negligence  or  er- 
rors, especially  when  arising  from  any  cause  except 

27  People  v.  Western  Union  Tel.  Co.,  166  111.  15,  46  N.  E.  T31. 

28  Inter-Ocean  Pub.  Co.  v.  Associated  Press,  184  111.  438,  75  Am. 
St.  Eep.  184,  56  N.  E.  822,  citing  Munn  v.  Illinois,  94  U.  S.  113. 

29  Western  Union  Tel.  Co.  v.  Dubois,  128  111.  248,  15  Am.  St. 
Rep.  109,  21  N.  E.  4;  Central  Union  Tel.  Co.  v.  Falley,  10  Am.  St. 
Rep.  131,  note. 

30  Kirby  v.  Western  Union  Tel.  Co.,  4  S.  Dak.  105,  46  Am.  St. 
Rep.  765,  55  N.  W.  759. 


§  113  LIABILITY   OF   COMMON   CARRIERS,   ETC.  222 

willful  misconduct  or  gross  negligence.31  It  is  per- 
haps true  that  the  greater  number  of  the  cases — the 
earlier  ones. — support  this  doctrine,  though  some 
courts  of  great  respectability  hold  a  contrary  view, 
'and  consider  contracts  limiting  their  liability  for  er- 
rors in  the  transmission  of  messages,  arising  from 
mistakes  or  delays  in  transmitting  unrepeated  mes- 
sages, invalid  because  against  public  policy. 

The  growing  tendency  of  modern  authority,  as  the 
art  of  telegraphy  attains  higher  efficiency,  is  to  hold 
such  companies  to  stricter  accountability,  and  to  look 
with  less  disfavor  upon  contracts  limiting  their  lia- 
bility. As  has  been  well  observed:  "The  true  prin- 
ciple is  that  telegraph  companies  are  corporations 
erected  for  the  public  benefit,  endowed  with  special 
privileges,  such  a®  the  right  of  eminent  domain,  per- 
forming the  most  important  functions-  of  commerce, 
and  in  cases  where  celerity  and  dispatch  are  neces- 
sary, taking  the  place  of  the  postal  service,  that  at 
least  ordinary  skill  and  diligence  are  required  of 
them,  and  that  public  policy  forbids  they  should  be 
protected  from  liability  for  damage  by  reason  of 
any  degree  of  negligence."32  In  view  of  the  vast 
increased  proportions  of  the  business  of  these  com- 

31  Western  Union  Tel.  Co.  v.  Carew,  15  Mich.  525;  Birkett  v. 
Western  Union  Tel.  Co.,  103  Mich.  361,  50  Am.  St.  Rep.  374,  61  N. 
W.  645;  Redpath  v.  Western  Union  Tel.  Co.,  112  Mass.  71,  17  Am. 
Bep.  69;  Wann  v.  Western  Union  Tel.  Co.,  37  Mo.  472,  90  Am.  Dec. 
395;  United  States  Tel.  Co.  v.  Gildersleve,  29  Md.  232,  96  Am.  Dec. 
519;  Hart  v.  Western  Union  Tel.  Co.,  66  Cal.  579,  56  Am.  Bep.  119, 
6  Pac.  637.  This  question,  with  full  citation  of  the  earlier  cases,  is 
fully  and  learnedly  considered  in  a  note  in  71  Am.  Dec.  463,  466, 
467,  etc.;  Western  Union  Tel.  Co.  v.  Stevenson,  128  Pa.  St.  442,  15 
Am.  St.  Rep.  687,  18  Atl.  441;  Pearsall  v.  Western  Union  Tel.  Co., 
124  N.  Y.  256,  21  Am.  St  Bep.  662,  26  N.  E.  534. 

32  Brown  v.  Postal  Tel.  Co.,  Ill  N.  C.  187,  32  Am.  St.  Bep.  793, 
16  S.  E.  179;  Gray  on  Communication  by  Telegraph,  sec.  46,  and 
cases  cited;  Thompson  on  Electricity,  sees.  235,  236. 
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panics,  and  of  their  public  convenience,  and  of  the 
great  dependence  placed  upon  them  by  the  commer- 
cial world  and  general  public,  it  is  just  and  reason- 
able, whether  considered  common  carriers  or  not, 
that  they  should  not  be  allowed  to  take  advantage 
of  their  situation,  and  of  the  necessities  of  the  pub- 
lic, to  exact  exemption  from  that  measure  of  duty 
that  the  law  imposes  upon  them,  and  which  public 
policy  demands.  The  greater  tendency  of  the  au- 
thorities is  in  this  direction,  without  regard  to  the 
question  of  such  companies  being  considered  as  com- 
mon carriers.  The  states  taking  this  position  ap- 
pear in  the  note.33    Those  states  sustaining  the  op- 

33  Alabama. — Stipulation  as  to  no  liability  for  unrepeated  mes- 
sages void:  Western  Union  Tel.  Co.  v.  Chamblee,  122  Ala.  428,  82 
Am.  St.  Rep.  89,  25  South..  232. 

Georgia. — Same  rule  as  to  nonrepeated  messages  sustained  In 
Western  Union  Tel.  Co.  v.  Blanchard,  68  Ga.  299,  45  Am.  Rep.  480. 
May  stipulate  against  liability  for  negligence  of  its  messengers  in 
failing  to  deliver:  Stamey  v.  Western  Union  Tel.  Co.,  92  Ga.  613, 
44  Am.  St  Rep.  95,  18  S.  E.  1008. 

Illinois. — A  condition  exempting  from  liability  for  errors  in  un- 
repeated messages  exempts  only  for  errors  arising  from  causes  be- 
yond their  control:  Western  Union  Tel.  Co.  v.  Tyler,  74  111.  168, 
24  Am.  Rep.  2T9. 

Iowa. — Exemption  from  liability  against  public  policy  and  void: 
Bartlett  v.  Western  Union  Tel.  Co.,  62  Me.  209,  16  Am.  Rep.  437. 

Kansas. — May  not  contract  to  relieve  itself  against  its  own  gross 
negligence:  Western  Union  Tel.  Co.  v.  Orall,  38  Kan.  679,  5  Am. 
St.  Rep.  795,  17  Pac.  309. 

Kentucky. — Cannot  relieve  itself  from  liability  for  negligence: 
Smith  v.  Western  Union  Tel.  Co.,  83  Ky.  104,  4  Am.  St.  Rep.  126; 
Western  Union  Tel.  Co.  v.  Eubanks,  100  Ky.  591,  66  Am.  St  Rep. 
361,  38  S.  W.  1068. 

Maine.— Stipulation  of  nonliability  for  mistakes  or  delays,  etc., 
of  unrepeated  messages,  whether  through  negligence  or  otherwise, 
is  void:  Ayer  v.  Western  Union  Tel.  Co.,  79  Me.  493,  1  Am.  St  Rep. 
353,  10  Atl.  495. 

Minnesota:  Francis  v.  Western  Union  Tel.  Co.,  58  Minn.  252,  49 
Am.  St.  Rep.  507,  59  N.  W.  1078. 
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posite  view,  already  referred  to,34  permit  such  com- 
panies to  relieve  themselves  by  contract  for  ordinary 
negligence,  but  not  for  gross  negligence,  a  distinc- 
tion of  negligence  having  no  real  foundation  in  law.35 
It  is  universally  agreed  that  such  companies  have 
no  attributes  as  have  common  carriers  of  goods  mak- 
ing them  liable  as  insurers.36 

§  114.  Telegraph  Companies  Further  Considered- 
Care  Exacted  of  Them. — Having  set  forth  at  some 
length  the  legal  phases  of  such  companies  in  their 

Missouri:  Reed  v.  Western  Union  Tel.  Co.,  135  Mo.  661,  58  Am. 
St.  Rep.  609,  37  S.  W.  904. 

Nebraska— A  stipulation  that  it  will  not  be  responsible  in  dam- 
ages for  mistakes  and  delays  held  void:  Pacific  Tel.  Co.  v.  Under- 
wood, 37  Neb.  315,  40  Am.  St.  Rep.  490,  55  N.  W.  1057. 

North  Carolina.— Cannot  provide  by  contract  against  negligence: 
Brown  v.  Postal  Tel.  Co.,  Ill  N.  C.  187,  32  Am.  St.  Rep.  793,  16  S. 
E.   179. 

Ohio. — Cannot  stipulate  for  immunity  from  liability  where  the 
error  or  mistake  results  from  its  own  negligence:  Western  Union 
Tel.  Co.  v.  Griswold,  37  Ohio  St.  301,  41  Am.  Rep.  500. 

Tennessee.— Cannot,  if  at  all,  by  any  contract  not  fair  and  reason- 
able, limit  its  liability  for  negligence:  Pepper  v.  Western  Union 
Tel.  Co.,  87  Tenn.  554,  10  Am.  St.  Rep.  699,  11  S.  W.  783. 

Texas:  Western  Union  Tel.  Co.  v.  Broesche,  72  Tex.  654,  13  Am. 
St.  Rep.  843,  10  S.  W.  734;  Western  Union  Tel.  Co.  v.  Linn,  87  Tex. 
7,  47  Am.  St.  Rep.  58,  26  S.  W.  490. 

Vermont.— Stipulation  of  nonliability  for  negligence  in  transmis- 
sion of  unrepeated  message  void:  Gillis  v.  Western  Union  Tel.  Co. 
(1889),  61  Vt.  461,  15  Am.  St.  Rep.  917,  17  Atl.  736. 

Wisconsin. — Stipulation  of  nonliability  for  company's  negligence, 
in  case  of  nonrepeated  messages,  void:  Thompson  v.  Western  Union 
Tel.  Co.,  64  Wis.  531,  54  Am.  Rep.  644,  25  N.  W.  789. 

34  Ante,  note  31. 

35  Gillis  v.  Western  Union  Tel.  Co.,  61  Vt.  461,  15  Am.  St.  Rep. 
917,  17  Atl.  736. 

36  Gillis  v.  Western  Union  Tel.  Co.,  61  Vt  461,  15  Am.  St.  Rep. 
917,  920,  921,  17  Atl.  736;  Thompson  on  Negligence,  sec.  2393;  Wes- 
tern Union  Tel.  Co.  v.  Chamblee,  122  Ala.  428,  82  Am.  St.  Rep.  89, 
25  South.  232. 
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relation  to  the  public  and  its  citizens,  the  measure 
of  care  and  diligence  to  be  exacted  of  them  in  their 
dealings  with  their  patrons  is  now  considered.  The 
question,  about  which  there  is  conflict,  as  shown  in 
the  last  section,  whether  such  companies  are  com- 
mon carriers,  and  whether  they  may  limit  their  lia- 
bility or  not,  it  would  seem  has  no  bearing  upon  the 
measure  of  care  required  of  them  in  the  conduct  of 
their  business,  except  in  those  states  where  it  is  held 
that  they  may  limit  their  liability  for  ordinary  neg- 
lect. The  same  general  standard  of  care  required 
in  other  relations  is  all  that  is  exacted  of  these  com- 
panies, viz.:  "Telegraph  companies  are  bound,  in  the 
discharge  of  their  duties  to  the  public,  to  exercise 
that  degree  of  care  and  skill  that  careful  and  pru- 
dent men  exercise  in  like  circumstances."37  In 
California,  however,  where  degrees  of  negligence  are 
recognized,  it  is  held  that  such  companies  may  stipu- 
late that  they  will  not  be  liable  for  mistakes  or  de- 
lays, or  nondelivery  of  an  unrepeated  message,  it  is 
held  that  there  can  only  be  a  liability  for  willful  mis- 
conduct or  gross  negligence.38  In  the  absence  of 
contract  they  do  not  insure  the  safe  and  accurate 
transmission  of  messages  against  all  contingencies, 
but  are  only  bound  to  transmit  them  with  care  and 
diligence  adequate  to  the  business  they  undertake, 
and  for  any  failure  in  such  care  and  diligence  they, 
become  responsible.39    In  the  exercise  of  their  em- 

37  Smith  v.  Western  Union  Tel.  Co.,  83  Ky.  104,  4  Am.  St.  Rep. 
126;  Gillis  v.  Western  Union  Tel.  Co.,  61  Vt.  461,  15  Am.  St.  Rep. 
917,  17  Atl.  736. 

38  Coit  v.  Western  Union  Tel.  Co.,  130  Cal.  657,  80  Am.  St.  Rep. 
153,  63  Pac.  83. 

39  Little  Rock  etc.  Tel.  Co.  v.  Davis,  41  Ark.  79;  Western  Union 
Tel.  Co.  v.  Graham,  1  Cal.  230,  9  Am.  Rep.  136;  Sweetlandl  v. 
Illinois  Tel.  Co.,  27  Iowa,  433,  1  Am.  Rep.  285;  Bartlett  v.  Western 
Union  Tel.  Co.,  62  Me.  220,  16  Am.  Rep.  437;  Fowler  v.  Western 

Torts,  Vol.  1—15 
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ployment  they  are  held  to  undertake  that  they  will 
use  at  least  ordinary  care  and  diligence  in  their 
business,  both  as  to  their  instruments  and  as  to  the 
skill  of  their  operators.     They  assure  the  public  that 

Union  Tel.  Co.,  80  Me.  381,  6  Am.  St.  Rep.  211,  15  Atl.  29;  Smithson 
v.  United  States  Tel.  Co.,  29  Md.  167;  Western  Union  Tel.  Co.  v. 
Carew,  15  Mich.  523;  Leonard  v.  New  York  Tel.  Co.,  41  N.  Y.  571, 
1  Am.  Rep.  446;  Baldwin  v.  United  States  Tel.  Co.,  45  N.  Y.  751, 
6  Am.  Rep.  165;  New  York  etc.  Tel.  Co.  v.  Dryburg,  35  Pa.  St.  298, 
78  Am.  Dec.  338;  Pinckney  v.  Telegraph  Co.,  19  S.  C.  71,  45  Am. 
Rep.  765;  Western  Union  Tel.  Co.  v.  Neill,  57  Tex.  283,  44  Am. 
Rep.  589.  "The  measure  of  care  which  these  companies  are  bound 
to  use  is  to  be  measured!  with  reference  to  the  kind  of  business  in 
which  they  are  engaged.  As  compared  with  many  other  kinds  of 
business,  the  care  required  of  them  might  be  called  'great  care.' 
While  meaning  really  the  same,  it  is  variously  stated  by  different 
courts  in  the  decisions  ....  'due  and  reasonable  care,'  'ordinary 
care  and  vigilance,'  'reasonable  and  proper  care,'  'reasonable  degree 
of  care  and  diligence,'  'care  and  diligence  adequate  to  the  busi- 
ness they  undertake,'  'with  skill,  with  care  and  with  attention,'  'a 
high  degree  of  responsibility.'  These  are  but  the  varied  forms  of 
expressing  the  requirement  of  what  is  known  in  law  as  ordinary 
care,  as  applied  to  an  employment  of  this  nature,  an  employment 
which  is  not  that  of  an  ordinary  bailee.  The  public,  as  a  general 
rule,  have  no  choice  in  the  selection  of  the  company.  They  have 
none  in  the  selection  of  its  servants  or  agents.  They  have  no  con- 
trol over  the  agencies  or  instrumentalities  used  in  conducting  the 

business  of  the  company While  we  do  not  hold  that  these 

companies  are  common  carriers,  and  subject  to  the  same  severe 
rule  of  responsibility,  we  think  that  those  who  engage  in  the  busi- 
ness of  thus  serving  the  public  by  transmitting  messages  should  be 
held  to  a  high  degree  of  diligence,  skill  and  care,  and  should  be  re- 
sponsible for  any  negligence  or  unfaithfulness  in  the  performance 
of  their  duties.  A  telegraph  company  which  holds  itself  out  to 
the  public  as  ready  to  transmit  all  messages  delivered  to  it  is 
bound  to  have  suitable  instruments  and  competent  servants,  and 
to  see  that  the  service  is  rendered  with  that  degree  of  care  and 
skill  which  the  peculiar  nature  of  the  undertaking  requires.  We 
do  not  understand,  however,  that  this  duty  would  impose  a  liabil- 
ity upon  the  company  for  want  of  skill  or  knowledge  not  attainable 
in  the  art,  nor  for  errors  or  imperfections  which  arise  from  causes 
not  within  its  control,  or  which  are  not  capable  of  being  guarded 
against":  Fowler  v.  Western  Union  Tel.  Co.,  80  Me.  381,  6  Am.  St. 
Rep.  211,  15  Atl.  29. 
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they  have  the  most  approved  instruments  and  employ- 
skillful  operators.40  Transactions  of  the  most  impor- 
tant character  are  daily  carried  on  by  means  of  tele- 
graphic communication,  and  the  confidence  which  the 
public  is  invited  to,  and  does,  repose  in  the  care  with 
which  the  proprietors  of  these  lines  conduct  the  busi- 
ness, is  a  source  of  large  remuneration,  and  they  are 
therefore  under  a  corresponding  degree  of  responsi- 
bility, and  must  be  held  to  the  exercise  of  such  care 
and  caution  as  it  is  in  their  power  to  employ,  in  or- 
der to  avoid  being  made  the  instrument  of  decep- 
tion.41 

It  is  held  that  the  mere  production  of  a  message 
containing  mistakes  is  sufficient  to  show  prima  facie 
negligence  on  the  part  of  the  company.42  The  rule 
of  ordinary  care  requires  that  telegraph  companies, 
when  they  accept  a  message  for  transmission,  shall 
transmit  correctly  and  without  delay,  and  holds  them 
liable  for  all  damages  sustained  in  failing  so  to  do.43 
This  rule  of  care  also  requires  that  such  companies 
have  suitable  instruments  and  competent  servants, 
and  that  the  service  rendered  their  patrons  is  per- 
formed with  the  care  and  skill  requisite  to  their 
peculiar  undertaking,  and  holds  them  responsible  for 
a  negligent  disregard  thereof.  Because  of  the  ex- 
ceptional advantages  and  the  practical  monopoly 
which  they  enjoy,  every  reason  exists  why  they  should 

40  Tyler  v.  Western  Union  Tel.  Co.,  60  111.  421,  14  Am.  Kep.  38. 
4i  Id.;  Elwood  v.  Western  Union  Tel.  Co.,  45  N.  Y.  549,  6  Am. 
Rep.  140. 

42  Western  Union  Tel.  Co.  v.  Crall,  38  Kan.  679,  5  Am.  St.  Rep. 
795,  17  Pac.  309,  and  cases  cited;  Western  Union  Tel.  Co.  v.  Cham- 
blee,  122  Ala.  428,  82  Am.  St.  Rep.  89,  25  South.  232;  Pearsall  v. 
Western  Union  Tel.  Co.,  124  N.  Y.  256,  21  Am.  St.  Rep.  662,  26  N. 
E.  534;  Western  Union  Tel.  Co.  v.  Dubois,  128  111.  248,  15  Am.  St. 
Rep.  109,  21  N.  E.  4. 

43  Western  Union  Tel.  Co.  v.  Chamblee,  122  Ala.  428,  82  Am. 
St.  Rep.  89,  25  South.  232. 
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be  held  to  a  rigid  accountability  for  the  negligence 
of  their  servants  and  employees.44 

§  115.    Same— May  Make  Rules  and  Regulations  — 

The  promulgation  of  rules  and  regulations  by  tele- 
graph companies  has  been  the  cause  of  much  con- 
tention and  legal  discussion.  In  those  states  in 
which  the  English  doctrine  that  their  business  is  of 
pure  private  concern  is  followed,  and  in  which  they 
are  held  not  to  be  common  carriers,  the  right  to  make 
rules  is  upheld  to  a  greater  extent.  Reference  has 
already  been  made  to  this  matter  and  the  authorities 
cited.45  Giving  to  such  companies  their  true  char- 
acter and  status  as  public  agents  and  functions,  with 
duties  to  the  public  of  similar  import  as  those  of  com- 
mon carriers,  the  natural  and  logical  deduction  is  to 
apply  the  same  rules  in  determining  their  right  to 
make  suitable  rules  and  regulations  as  is  exacted 
of  common  carriers.  Upon  a  subject  of  this  extent 
we  are  content  to  state  what  we  believe  to  be  the 
full  scope  and  extent  of  their  right  in  the  language 
of  judicial  precedent.  "The  company  ....  has  a 
right  to  establish  proper  rules  and  regulations  for 
the  transaction  of  its  business,  and  to  insert  in  its 
contracts  for  service  proper  conditions  and  stipula- 
tions, yet,  by  reason  of  the  quasi  public  character  of 
such  public  corporations,  and  the  public  duty  owing 
from  them,  these  rules  and  limitations  and  conditions 
must  be  reasonable,  nor  will  they  be  permitted  to 
stand  if  the  company  thereby  seeks  to  absolve  itself 
from  some  legal  obligation,  or  limit  a  common-law 
liability."46 

44  Reed  v.  Western  Union  Tel.  Co.,  135  Mo.  661,  58  Am.  St.  Rep. 
609,  37  S.  W.  904;  Fowler  v.  Western  Union  Tel.  Co.,  80  Me.  381, 
6  Am.  St.  Rep.  211,  15  Atl.  29. 

45  Ante,  sec.  113,  and  the  authorities  cited. 

46  Western  Union  Tel.  Co.  v.  Moore,  12  Ind.  App.  136,  54  Am.  St. 
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§  116.    Action  by  Sender  of  Messages. — in  setting 

forth  the  status  of  telegraph  companies47  their  pub- 
lic character  and  duty  was  shown.  The  duties 
exacted  of  them,  while  ostensibly  for  the  public,  are 
primarily  for  the  benefit  of  their  patrons,  and  require 
them  to  exercise  due  care  in  the  transmission  and  de- 
livery of  messages.  There  is  a  contract  relation  be- 
tween the  one  sending  the  message  and  the  com- 
pany. A  person  who  delivers  a  message  to  the  com- 
pany for  transmission  and  delivery,  and  who  is  in- 
jured by  the  neglect  of  the  company  to  carry  out  its 
contract  or  to  perform  its  duty,  may  maintain  an 
action  either  upon  contract  or  upon  tort.  The  tort 
action  is  based  upon  the  violation  of  the  general  duty 
imposed  upon  the  company,  by  analogy  to  the  viola- 
tion of  a  similar  duty  required  of  common  carriers.48 
The  sender  may  recover  for  all  damages  which  he 
sustains  by  reason  of  the  breach  of  the  contract.49 

§  117.  Action  by  Receiver  of  Message. — The  right 
of  the  receiver  of  a  message  to  complain  in  an  ac- 
tion against  a  telegraph  company  for  a  failure  on 
the  part  of  the  latter  to  properly  transmit  the  same 
has  received  the  earnest  consideration  of  the  courts 
in  England  and  in  this  country.  In  England  the 
right  of  the  receiver  to  maintain  such  action  is  de- 
nied because  it  is  said  that  the  liability  of  the  com- 
pany   arises    entirely    on    contract,  and    hence    the 

Rep.  515,  39  N.  E.  874;  Western  Union  Tel.  Co.  v.  Jones,  95  Ind. 
228,  48  Am.  Rep.  713;  Primrose  v.  Western  Union  Tel.  Co.,  154  U. 
S.  1,  14  Sup.  Ct.  Rep.  1098;  True  v.  International  Tel.  Co.,  60  Me. 
9,  11  Am.  Rep.  156.  See  2  Thompson  on  Negligence,  sec.  2411 
et  seq.,  where  the  subject  of  rules  is  fully  treated. 

47  Ante,  sec.  113. 

48  Mentzer  v.  Western  Union  Tel.  Co.,  93  Iowa,  752,  57  Am.  St. 
Rep.  294,  62  N.  W.  1. 

49  Kemp  v.  Western  Union  Tel.  Co.,  28  Neb.  661,  26  Am.  St.  Rep. 
363,  44  N.  W.  1064. 
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sendee,  not  being  in  privity  with  the  company,  can 
never  sue  it.50  In  this  country  some  courts  have 
labored  with  this  question,  endeavoring  to  evolve 
some  reasonable  ground  of  liability  on  the  part  of 
the  company  to  the  receiver  in  such  case.  Some 
courts  at  first  urged  that  the  company  was  the  agent 
of  both  sender  and  sendee.61  But  the  rule  finally 
became  firmly  established  that  the  receiver  may  sue 
the  company  in  tort  for  breach  of  the  public  duty, 
and  this  is  in  keeping  with  the  public  status  which 
such  companies  occupy.52  It  is  considered  that 
though  there  is  no  privity  between  the  receiver  and 
the  company,  yet  the  latter  owes  the  receiver,  as  it 
does  the  public  generally,  the  duty  to  correctly 
transmit  and  to  properly  deliver  messages,  and,  fail- 
ing in  this,  it  gives  rise  to  a  right  Of  action  in  tort 
against  the  company,  in  favor  of  the  receiver  when 
injured.53     It  follows  that  as  there  is  no  privity  be- 

60  Playford  v.  United  Kingdom  etc.  Tel.  Co.,  L.  R.  4  Q.  B.  706; 
Allen's  Telegraph  Cases,  437,  567;  Henkel  v.  Pape,  L.  R.  6 
Ex.  7;  Gray  on  Telegraphs,  sees.  78,  104  et  seq. 

61  De  Rutte  v.  New  York  etc.  Tel.  Co.,  30  How.  Pr.  403;  New 
York  etc.  Tel.  Co.  v.  Dryburg,  35  Pa.  St.  298,  78  Am.  Dec.  338. 
It  is  not  liable  to  either  as  agent:  Western  Union  Tel.  Co.  v.  Brown, 
108  Ind.  538,  8  N.  E.  171;  Western  Union  Tel.  Co.  v.  Hope,  11  111. 
App.  289;  Shingleur  v.  Western  Union  Tel.  Co.,  72  Miss.  1030,  48 
Am.  St.  Rep.  604,  18  South.  425. 

52  Ante,  sec.  113. 

63  California:  Coit  v.  Western  Union  Tel.  Co.,  130  Cal.  657,  80 
Am.  St.  Rep.  153,  63  Pac.  83. 

Illinois:  Western  Union  Tel.  Co.  v.  Lycan,  60  111.  App.  124; 
Webbe  v.  Western  Union  Tel.  Co.,  169  111.  610,  61  Am.  St.  Rep.  207, 
note,  pp.  214,  218,  48  N.  E.  670;  Western  Union  Tel.  Co.  v.  Dubois, 
128  111.  248,  15  Am.  St.  Rep.  109,  21  N.  E.  4. 

Indiana:  Western  Union  Tel.  Co.  v.  Fenton,  52  Ind.  1. 

Iowa:  Mentzer  v.  Western  Union  Tel.  Co.,  93  Iowa,  752,  57  Am. 
St.  Rep.  294,  62  N.  W.  1. 

Mississippi:  Western  Union  Tel.  Co.  v.  Allen,  66  Miss.  549,  6 
South.  461;  Alexander  v.  Western  Union  Tel.  Co.,  66  Miss.  161,  14 
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tween  the  parties  in  such  cases,  any  stipulation  made- 
by  the  company  relieving  itself  from  liability  (even 
when  they  are  valid)54  cannot  be  held  to  be  binding 
on  the  receiver.55 

§  118.    Instances   of  Actionable   Negligence.— it   is 

generally  conceded  that  a  mistake  in  the  transmis- 
sion of  a  telegram  is  prima  facie  negligence  on  the 
part  of  the  company  rendering  it  liable  in  tort,  un- 
less it  can  show  that  it  was  free  from  fault. 5B  For 
instance,  it  is  liable  if  it  by  mistake  raises  the  price 
at  which  an  offer  of  sale  is  made  by  telegram,57  it 
being  in  general  responsible  for  all  errors  or  mistakes 
occurring  in  the  transmission  of  messages,58  for  fail- 
ure to  deliver,59  for  delay  in  the  transmission,00  and 
the  like. 

Am.  St.  Rep.  556,  5  South.  397;  Sbingleur  v.  Western  Union  Tel. 
Co.,  72  Miss.  1030,  48  Am.  St.  Rep.  604,  18  South.  425. 

North  Carolina:  Young  v.  Western  Union  Tel.  Co.,  107  N.  C.  370, 
22  Am.  St.  Rep.  883,  11  S.  E.  1044. 

Pennsylvania:  Tobin  v.  Western  Union  Tel.  Co.,  146  Pa.  St.  375, 
28  Am.  St.  Rep.  802,  23  Atl.  324. 

Tennessee:  Pepper  v.  Western  Union  Tel.  Co.,  87  Tenn.  554,  10 
Am.  St.  Rep.  699,  11  S.  W.  783;  Wadsworth  v.  Western  Union  Tel. 
Co.,  86  Tenn.  695,  6  Am.  St.  Rep.  864,  8  S.  W.  574. 

54  Ante,   sec.   115. 

65  Cases    ante,  notes    113,  114. 

56  Ayer  v.  Western  Union  Tel.  Co.,  79  Me.  493,  1  Am.  St.  Rep.  353, 
10  Atl.  495;  Western  Union  Tel.  Co.  v.  Tyler,  74  111.  168,  24  Am. 
Rep.  279;  Telegraph  Co.  v.  Griswold,  37  Ohio  St.  302,  41  Am.  Rep. 

500. 

67  Reed  v.  Western  Union  Tel.   Co.,   135  Mo.   661,  58  Am.    St. 

Rep.  609,  37  S.  W.  904. 

58  Brown  v.  Postal  Tel.  Co.,  Ill  N.  C.  187,  32  Am.  St.  Rep.  793, 

16   S.   E.   179. 

59  Western  Union  Tel.  Co.  v.  Jones,  69  Miss.  658,  30  Am.  St.  Rep. 

579,  13  South.  471. 

60  Gray  v.  Western  Union  Tel.  Co.,  87  Ga.  350,  27  Am.  St.  Rep. 
259,  13  S.  E.  562. 
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§  119.  Telephone  Companies— Their  Legal  Status- 
Telephone  companies  are  corporations  organized  to 
serve  the  public,  and  are  of  similar  character  and  im- 
port as  the  telegraph  company  and  common  carrier, 
and  owe  substantially  the  same  duty  to  the  public. 
It  is  said  that  they  are  common  carriers  of  news,  and 
as  such  are  subject  to  proper  regulations  requiring 
them  to  conduct  their  business  in  a  manner  con- 
ducive to  the  public  benefit,  and  must  extend  equal 
facilities  to  all.61  There  has  been  but  little  litiga- 
tion with  respect  to  telephonic  communication  com- 
ing within  our  subject,  because  there  is  not  the  same 
opportunity  for  injury  to  private  rights  as  in  case  of 
the  telegraph  company.  The  principal  litigation 
concerning  the  telephone  company  has  been  concern- 
ing public  rights,  and  infringement  upon  property 
rights.63  Such  companies  may  become  liable  in  tort 
for  failure  to  transmit  messages.63 

§  120.  Innkeeper  Defined.  —  Although  primarily 
there  was  a  distinction  made  between  inns  and  tav- 
erns, by  which  the  latter  indicated  a  place  where 
liquor  alone  was  for  sale,  and  the  former  implied  the 
furnishing  of  food  and  lodging,  to-day  there  is  prac- 
tically no  difference  in  effect  between  a  tavern,  an 
inn  or  a  hotel.  An  inn,  which  is  the  legal  term 
rather  than  hotel,  is  a  place  which  is  offered  to  the 
public  for  their  accommodation,  while  traveling,  as 
a  place  at  which  they  may  obtain  food  and  lodging. 
An  innkeeper  is  one  who  holds  himself   out   to    the 

61  Central  Union  Telephone  Co.  v.  Falley,  118  Ind.  194,  10  Am. 
St.  Rep.  114,  19  N.  E.  604,  and  learned  discussion  on  "Law  of  the 
Telephone,"  pp.  128-136;  Commercial  Union  Tel.  Co.  v.  Telephone 
etc.  Co.,  61  Vt.  241,  15  Am.  St  Rep.  893,  17  Atl.  1071. 

62  See  cc.  34  and  40. 

63  Telephone  Co.  v.  Brown,  104  Tenn.  56,  78  Am.  St.  Rep.  906,  55 
S.  W.  155. 
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public  as  keeping  an  inn,  or  who  holds,  his  house  out 
as  being  an  inn.64  An  innkeeper  is  to  be  distin- 
guished from  one  who  operates  a  restaurant,  or  holds 
himself  out  to  the  public  to  furnish  food  to  all  who 
are  able  and  willing  to  pay  his  customary  charges,65 
and  also  from  boarding  or  lodging  house  keepers, 
who  do  not  hold  themselves  out  to  the  public  to  fur- 
nish either  one  or  the  other,  but  make  a  special  con- 
tract with  each  patron.66  The  latter  distinction  is 
well  put  in  a  California  case:  "The  fact  that  the 
house  is  open  for  the  public,  that  those  who  patronize 
it  come  to  it  upon  the  invitation  which  is  extended 
to  the  general  public,  and  without  any  previous 
agreement  for  accommodation  or  agreement  as  to 
the  duration  of  their  stay  marks  the  important 
distinction  between  a  hotel  or  inn  and  a  boarding- 
house."67  It  is  essential  to  constitute  one  an  inn- 
keeper that  he  extends  his  offer  of  accommodations 
to  the  public.  The  definition  of  Mr.  Justice  Bayley 
in  Thompson  v.  Lacy,68  that  an  inn  is  "a  house  where 
a  traveler  is  furnished  with  everything  which  he  has 
occasion  for,  while  on  his  way,"  however,  is1  some- 

64  Fay  v.  Pacific  Improvement  Co.,  93  Cal.  253,  27  Am.  St.  Rep. 
198,  28  Pac.  943;  Pinkerton  v.  Woodward,  33  Cat  557,  91  Am.  Dec. 
657;  Clute  v.  Wiggins,  14  Johns.  175,  7  Am.  Dec.  448,  monographic 
note,  pp.  449-451;  Kisten  v.  Hildebrand,  9  B.  Mon.  72,  48  Am.  Dec. 
416;  Commonwealth  v.  Wetherbee,  101  Mass.  214;  Atwater  v.  Saw- 
yer, 76  Me.  539,  49  Am.  Rep.  634;  Dickerson  v.  Rogers,  4  Humph. 
179,  40  Am.  Dec.  642;  Markham  v.  Brown,  8  N.  H.  523,  31  Am. 
Dec.  209;  Adams  v.  Freeman,  12  Johns.  408,  7  Am.  Dec.  327;  Howth 
v.  Franklin,  20  Tex.  798,  73  Am.  Dec.  218. 

65  Sheffer  v.  Willoughby,  163  111.  518,  54  Am.  St.  Rep.  483,  45  N. 
E.  253.  See  Kelly  v.  Excise  Commrs.  of  N.  Y.,  54  How.  Pr.  327; 
People  v.  Jones,  54  Barb.  311. 

66  Pinkerton  v.  Woodward,  33  Cal.  557,  91  Am.  Dec.  657;  Beall 
v.  Beck,  3  Cranch  C.  C.  666,  Fed.  Cas.  No.  1161;  Davis  v.  Gay,  141 
Mass.  531,  6  N.  E.  549;  Willard  v.  Reinhardt,  2  E.  D.  Smith,  148. 

67  Fay  v.  Pacific  Improvement  Co.,  93  Cal.  253,  27  Am.  St  Rep. 
198,  28  Pac.  943. 

68  3  Barn.  &  Aid.  286. 
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what  too  exacting.  For  it  is  not  essential  that  the 
inn  shall  furnish  liquors,69  nor  was  it  deemed  nec- 
essary by  Justice  Bayley  himself  that  an  innkeeper 
must  provide  accommodations  for  a  traveler's 
horse.70  How  little  may  be  furnished  by  one  who 
caters  to  the  needs  of  travelers  in  order  to  keep  with- 
in the  bounds  of  the  class  of  innkeepers  is  a  question 
of  some  doubt,  although  the  general  requisites  are 
Well  known,  and  practically,  perhaps,  no  one  would 
be  at  a  loss  to  decide  in  particular  cases  upon  a 
knowledge  of  the  circumstances. 

This  much,  at  least,  is  certain,  that  his  offer  to  en- 
tertain must  be  extended  to  the  public,  and  if  he 
only  accommodates  an  occasional  stranger,  even 
though  he  charge  therefor,  he  will  not  be  held  an 
innkeeper.71  On  the  other  hand,  a  place  where  only 
food,  without  lodging,  is  furnished  to  the  public  is 
not  classed  as  an  inn,72  and  it  has  been  said  that  a 
lodging-house,  though  open  to  the  transient  public, 
is  not  an  inn,73  although  the  question  as  to  the  char- 
acter of  this  last  has  been  seriously  doubted.74 

69  Curtis  v.  State,  5  Ohio,  324.    See  Pinkerton  v.  Woodward,  33 
Cal.  557,  91  Am.  Dec.  657. 
to  Thompson  v.  Lacy,  3  Barn.  &  Aid.  202. 

71  Kisten  v.  Hildebrand,  9  B.  Mon.  74,  48  Am.  Dec.  416;  State  v. 
Matthews,  19  N.  C.  424;  Lyon  v.  Smith,  1  Morris  (Iowa),  184. 

72  Sheffer  v.  Willoughby,  163  111.  518,  54  Am.  St.  Rep.  483,  45  N. 
E.  253;  People  v.  Jones,  54  Barb.  311.  See  Kelly  v.  Excise  Commrs. 
of  N.  Y,  54  How.  Pr.  327;  Cromwell  v.  Stephen,  3  Abb.  Pr.,  N.  S., 
37. 

73  Kelly  v.  Excise  Commrs.  of  N.  Y.,  54  How.  Pr.  327;  Cromwell 
v.  Stephen,  3  Abb.  Pr.,  N.  S.,  37. 

74  Schouler  on  Bailment,  sec.  278.  In  Cromwell  v.  Stephen,  3 
Abb.  Pr.,  N.  S.,  37,  Daly,  J.,  after  a  learned  discussion  of  the  mean- 
ing of  the  term  "tavern,"  "inn"  and  "hotel,"  in  conclusion  says 
concerning  a  building  in  one  part  of  which  nightly  lodgings  were 
obtainable  at  twenty-five  cents  a  night,  and  in!  another  part  a 
restaurant  was  operated  under  different  management,  that:  "The 
proprietor  of  the  restaurant  does  not  engage  to  provide  lodging 
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Again,  while  a  boarding  or  lodging  house,  or  the 
two  combined,  is  not  an  inn,  it  is  not  inconsistent 
that  the  same  person  should  be  the  keeper  of  such  a 
house  and  an  innkeeper  as  well,  nor  that  the  same 
house  might  as  to  some  person  be  a  boarding  or  lodg- 
ing house  and  as  to  others  an  inn.75  It  would  seem, 
then,  that  in  order  to  constitute  one  an  innkeeper  he 
must  hold  himself  out  to  the  public  as  ready  to  fur- 
nish lodging  and  food,  at  least,  to  the  travelers.  As 
an  innkeeper  is  subject  to  certain  exceptional  duties 
and  liabilities  on  the  ground  of  his  relation  to  the 
public,  the  distinction  between  innkeepers  and  the 
keepers  of  restaurants,  boarding  and  lodging  houses 
is  of  considerable  importance. 

§  121.    Duty  as  to  Receiving  Guests.— Although  the 

first  duty  of  an  innkeeper  is  to  the  public,  or  rather 
those  members  of  the  public  who  present  themselves 
to  be  accommodated  under  proper  conditions,  the 
primary  duty  is  to  those  who  have  been  accepted  or 
become  guests  of  the  inn.  Inasmuch  as  the  innkeep- 
er's offer  is  to  the  public,  he  has  quasi  public  duties 
and  is  bound  to  accept  all  to  whom  his  offer  may  rea- 
sonably be  held  to  extend,  and,  when  he  has  ac- 
cepted them,  the  public  nature  of  his  business  de- 
mands of  him  extraordinary  duties  to  protect  them 

for  those  who  come  to  his  restaurant  for  entertainment,  and  the 
keeper  of  the  lodging-house  lets  outs  his  rooms  for  twenty-five 
cents  a  night,  without)  any  stipulation,  express  or  implied,  to 
furnish  those  who  take  them  with  meals.  Each  is  independent  of, 
and  has  no  control  over,  the  other,  and  neither  in  his  separate 
capacity  could  be  regarded  as  the  keeper  of  an  inn,  liable  to  that 
extraordinary  responsibility  for  safekeeping  of  the  property  of  his 

guests    which  the  law  imposes  upon  that  class  of  bailees 

In  the  best  view  I  can  take  of  it,  though  the  point  is  not  free  from 
doubt,  it  is  not  that  kind  of  a  house  for  the  general  reception  of 
travelers  which  in  this  country  is  known  as  a  hotel." 

75  Wiser  v.  Chesley,  53  Mo.  547;  Pollock  v.  Landis,  36  Iowa,  651; 
Cross  v.  Wilktas,  43  N.  H.  332;  Hall  v.  Pike,  100  Mass.  495. 
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and  their  baggage  from  harm.  To  entitle  one  to  de- 
mand that  he  be  received  as  a  guest  he  must  apply 
under  reasonable  conditions.  In  the  first  place,  the 
innkeeper  is  deemed  to  make  his  offer  to  the  travel- 
ing members  of  the  public  alone,  and  not  to  those 
who  have  a  permanent  residence  in  the  immediate 
locality,  town,  city  or  municipality,  in  which  the  inn 
is  situated.76  While  others  may  be  received  as1 
guests,  it  is  only  travelers  or  transients  who  can  de- 
mand acceptance,  or  who  have  a  right  to  be  accom- 
modated. 

But  even  travelers  must  be  willing  and  able  to  pay 
the  charges  customarily  made  for  the  innkeeper's  ac- 
commodations,77 and,  still  further,  the  innkeeper  may 
refuse  to  receive  one  who  is  in  a  drunken  condition, 
or  is  liable  to  create  disorder,78  or  is  affected  with 
a  contagious  disease. 

§  122.  When  One  Becomes  a  Guest— Continuance 
of  Relation. — One,  who  has  been  received  or  accepted 
as  a  guest  by  the  innkeeper,  although  the  latter  is 
not  bound  to  accept  him,  becomes  entitled  to  all  the 
rights  of  a  guest  from  the  time  of  acceptance  until 
the  relation  terminates.  It  becomes  important,  then, 
to  ascertain  when  such  relation  commences  and  when 
it  ends.  It  is  evident  that  one  who  is  in  the  hotel 
or  inn  and  receiving  the  accommodation's  of  the  inn- 
keeper is  his  guest,  and  at  the  time  he  is  as- 
signed his  room  and  deposits  his  baggage  the 
relation  has  begun.  But  at  what  particular  moment 
of  time  the  relation  may  be  said  to  begin  is  a  ques- 
tion of  considerable  nicety,  depending  wholly  upon 

76  See  Ross  v.  Mellin,  36  Minn.  421,  32  N.  W.  172;  Cayle's  Case, 
8  Coke,  32. 

77  Markham  v.  Brown,  8  N.  H.  523,  31  Am.  Dec.  209. 

78  McHugh  v.  Schlosser,  159  Pa.  St.  480,  39  Am.  Sf.  Rep.  699,  28 
Atl.  291. 
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the  circumstances  of  the  case  and  also  one  upon 
which,  under  many  circumstances,  the  holdings  are 
at  considerable  variance. 

For  instance,  where  one  has  sent  or  deposited  his 
goods  in  a  hotel  without  engaging  quarters  for  him- 
self, the  question  is  of  importance  as  to  what  is  the 
liability  of  the  innkeeper.  Is  he  subject  to  the  ex- 
treme duties  of  his  public  business  or  may  he  claim 
the  right  of  an  ordinary  bailee,  gratuitous  or  for  hire, 
as  the  case  may  be?  In  early  decisions  it  has  been 
held  that  a  traveler  who  leaves  his  horse  at  a  cer- 
tain inn,  but  does  not  lodge  there  himself,  the  inn- 
keeper is  liable  as  such.79  This  doctrine,  however, 
has  been  repudiated  by  some  courts  upon  what  ap- 
pears to  be  the  better  reasoning.80  The  only  reason 
given  for  holding  the  innkeeper  liable  is  that  he 
makes  a  profit  from  keeping  the  horse,  but  this  was 
well  answered  by  Justice  Porter  in  Ingallsbee  v. 
Wood.81  "The  liability  of  the  innkeeper  as  an  in- 
surer presupposes  the  relation  of  host  and  guest.  It 
had  its  origin  in  an  ancient  custom  of  the  realm, 
which  fixed  the  correlative  rights  and  obligations  of 
the  parties,  by  securing  to  the  traveler  a  special  reme- 
dy for  his  goods,  and  to  the  host  a  specific  lien  for  his 
charges.  These  were  peculiar  and  mutual  rights  ac- 
cessory to  the  particular  relation.  But  an  innkeeper 
is  not  restricted  to  the  special  business  of  his  calling, 
and  he  is  free  to  contract  with  those  who  do  not  care 
to  become  his  guests.  When  he  receives  property 
from  one  who  is  neither  a  guest  nor  a  traveler,  the 

79  Mason  v.  Thompson,  9  Pick.  280,  20  Am.  Dec.  471;  York  v. 
Grindstone,  1  Salk.  388.  See  McDaniels  v.  Robinson,  26  Vt.  316, 
62  Am.  Dec.  574;  Russell  v.  Fagan,  7  Houst.  389,  8  Atl.  258. 

80  Ingallsbee  v.  Wood,  33  N.  Y.  577,  88  Am.  Dec.  409;  Grinnell 
v.  Cook,  3  Hill,  485,  38  Am.  Dec.  663;  Healey  v.  Gray,  68  Me.  489, 
28  Am.  Rep.  80.    See  Peet  v.  McGraw,  25  Wend.  653. 

81  33  N.  Y.  578,  88  Am.  Dec.  409. 
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custom  of  the  realm  has  no  application.  The  prop- 
erty is  subject  to  no  lien  and  protected  by  no  insur- 
ance. His  obligation  is  simply  that  of  an  ordinary 
bailee  for  hire." 

On  the  same  ground  the  rule  is  well  settled  that 
one  who  leaves  his  goods  or  other  chattels  in  the  care 
of  an  innkeeper,  but  does  not  engage  or  receive  per- 
sonal accommodations  or  entertainment,  does  not  oc- 
cupy the  relation  of  a  guest  of  the  inn  8a  It  seems, 
however,  that  it  is  not  necessary  that  the  goods  or 
traveler  be  within  the  inclosure  of  the  inn  in  order 
to  create  or  continue  the  relation  of  host  and  guest. 
When  the  innkeeper  sends  his  servant  to  the  depot 
to  solicit  patronage  for  his  hotel,  and  such  servant 
takes  into  his  charge  the  goods  of  a  traveler,  the 
latter  is  a  guest  of  the  hotel  from  that  time.83 

The  relation  of  host  and  guest  is  not  created  un- 
less the  one  visiting  the  inn  does  so  for  "the  pur- 
poses which  the  common  law  recognizes  as  the  pur- 
poses for  which  inns  are  kept."84  Hence  one  who 
enters  an  inn  merely  for  the  purpose  of  attending  a 
ball,85  or  a  banquet,86  or  to  visit  a  guest  of  the  inn, 
or  the  proprietor,87  is  not  a  guest,  even  though  re- 
freshments be  served,  and  the  visitor  registers  and 
is  assigned  a  room,88  because  he  is  not  a  traveler 
seeking  for  the  ordinary  accommodation®  of  an  inn. 

82  McDaniels  v.  Robinson,  28  Vt.  387,  67  Am.  Dec.  720;  Toub  v. 
Schmidt,  60  Hun,  409,  15  N.  Y.  Supp.  616;  Arcade  Hotel  Co.  v. 
Wiatt,  44  Ohio  St.  32,  58  Am.  Rep.  785,  4  N.  E.  398. 

83  Dickinson  v.  Winchester,  4  Cush.  114,  50  Am.  Dec.  760;  Coskery 
v.  Nagle,  83  Ga.  696,  20  Am.  St.  Rep.  333,  10  S.  E.  491;  Lasseen  v. 
Clark,  37  Ga.  250. 

84  Carter  v.  Hobbs,  12  Mich.  52,  83  Am.  Dec.  762. 

85  Carter  v.  Hobbs,  12  Mich.  52,  83  Am.  Dec.  762. 

86  Amy  v.  Winchester,  68  N.  H.  447,  32  Am.  St.  Rep.  614,  39  Atl. 
487. 

87  Calye's  Case,  8  Coke,  32. 

88  Carter  v.  Hobbs,  12  Mich.  52,  83  Am.  Dec.  762;  Amy  v.  Win- 
chester, 68  N.  H.  447,  32  Am.  St.  Rep.  614,  39  Atl.  487. 
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When  one  becomes  a  guest  his  relation  toward 
the  innkeeper  continues  the  same  until  he  takes  his 
departure  or  becomes  a  boarder  or  lodger.  Mere  de- 
parture from  the  hotel  is  not  enough,  for  the  relation 
is  not  terminated  by  the  fact  that  the  guest  leaves 
the  building  to  visit  customers  or  friends  or  any  other 
purpose.  But  when  he  leaves  with  the  intention  of 
taking  up  his  lodgings  elsewhere,  then  the  relation 
is.  ended. 

While  the  payment  of  his  bill  at  a  hotel  is  often- 
times, and  possibly  generally,  evidence  of  his  inten* 
tion  of  leaving  the  hotel  and  ending  his  relation  as 
a  guest  thereof,  it  is  not  conclusive,  and  indeed  sel- 
dom terminates  that  relation  ipso  facto.*9  The  com- 
mon criterion  as  to  whether  one  was  a  guest  at  a 
particular  time  is  the  payment  of  a  consideration  for 
entertainment  at  that  time.  Thus  one  may  pay  in 
advance  for  accommodation  for  a  certain  length  of 
time  and  still  be  a  guest,  though  he  is  out  of  the 
hotel  or  even  out  of  the  city.  But  if  one  pays  his 
bill  up  to  a  certain  time,  and  leaves  at  that  time, 
returning  in  a  few  days  for  another  stay  at  the  hotel, 
but  pays  only  for  the  time  during  which  he  was  at 
the  hotel,  and  not  for  the  interim  between  his  two 
visits  there,  the  innkeeper  will  not  be  responsible 

89  Maxwell  v.  Gerard,  84  Hun,  537,  32  N.  Y.  Supp.  849.  "An  Inn- 
keeper's liability  for  the  baggage  of  his  guest  is  not  terminated  the 
instant  the  guest  pays  his  bill  and  leaves  the  hotel,  but  continues 
for  such  a  reasonable  time  thereafter  as  may  be  necessary  for  him 
to  secure  its  removal;  or,  if  the  innkeeper,  in  the  ordinary  course 
of  his  business,  undertakes  its  removal  to  a  railroad,  or  to  some 
other  common  carrier,  until  he  has  made  performance."  In  this 
case  a  hotel  clerk  had  undertaken  to  send  a  guest's  trunk  to  an 
expressman.  "It  is  not  pretended  that  this  undertaking  .... 
was  outside  of  the  ordinary  routine  of  the  work  undertaken  by  the 
defendant  to  promote  the  pleasure,  comfort  and  convenience  of  his 
guests,  and  to  assure  their  further  patronage.  Nor  is  it  pretended 
that  innkeepers  generally  are  not  accustomed  to  perform  work  of 
like  character  for  their  guests  and  for  a  like  purpose." 
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as  such  for  losses  occurring  during  such  interims."0 
The  fact  of  consideration  is  not  sufficient,  however, 
to  fix  the  limit  of  the  relation  of  innkeeper  and  guest. 
Custom  plays  an  important  part  in  determining  when 
the  relation  ends,  and  the  exceptional  liability  of  the 
landlord  ceases.  The  liability  is  created  through 
the  offer  which  the  innkeeper  extends  to  the  public, 
and  should  be  held  to  extend  so  long  as  the  innkeeper 
holds  himself  out  to  continue  to  serve  his  patrons. 
If  he  offers  to  render  them  his  services  up  to  the  time 
they  leave  his  hotel  upon  the  day  to  which  they  have 
paid,  then  their  relation  should  terminate  at  that 
time,  but  if  he  offers  to  extend  his  service  past  that 
time  or  past  the  limits  of  hisi  inn,  then  his  liability 
must  extend  to  such  time  and  limits  as  he  holds  out 
to  the  public  that  he  will  serve  them.  This  matter 
is  mainly  one  of  custom,  and  from  custom  must  be 
derived  the  evidence  to  decide  the  question.  The 
amount  of  compensation  is  to  be  taken  in  considera- 
tion as  an  important  element  only. 

That  innkeepers  customarily  extend  their  services 
beyond  the  confines  of  their  houses  and  after  the 
time  their  guests  have  departed  therefrom  is  a  well- 
recognized  fact.  A  Colorado  court  comments  upon 
this  phase  of  the  question  in  this  fashion:  "Depart- 
ing guests  not  infrequently  leave  baggage  in  care  of 
the  innkeeper  for  a  few  hours  or  a  few  days,  to  be 
called  for  or  to  be  forwarded  to  some  designated 
destination.  The  great  increase  of  modern  travel 
creates  an  increased  demand  for  more  extensive  ac- 
commodations in  this  respect.  With  a  view  of  influ- 
encing travelers  in  the  selecting  of  their  hotels,  inn- 

90  O'Brien  v.  Vaill,  22  Fla.  627,  1  Am.  St.  Rep.  219,  1  South.  137; 
Hays  v.  Turner,  23  Iowa,  214;  Towson  v.  Havre  De  G.  Bank,  6  Har. 
&  J.  47,  14  Am.  Dec.  254;  Carter  v.  Hobbs,  12  Mich.  52,  83  Am.  Dec. 
762;  Healey  v.  Gray,  68  Me.  489,  28  Am.  Rep.  80;  Whitemore  v. 
Haraldson,  2  Lea  (Tenn),  213;  Giles  v.  Fauntleroy,  13  Ind.  138; 
Miller  v.  Peeples,  60  Miss.  819,  45  Am.  Rep.  423. 
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keepers  more  or  less  generally  respond  to  this  de- 
mand, and  provide  increased  accommodations  and  as- 
sume voluntary  duties  respecting  the  baggage  of 
guests  thus  left  in  their  charge.  In  such  case,  if  the 
liability  of  the  innkeeper  is  that  of  bailee  without 
compensation,  guests  are  left  with  little  or  no  pro- 
tection. The  cases  show  a  tendency  to  enlarge  it."91 
But  when  the  custom  of  a  hotel  does  not  extend  to 
keeping  the  goods  of  a  guest  after  he  has  left,  and 
an  agreement  is  made  to  do  so  for  an  additional 
compensation,  the  liability  on  the  part  of  the  inn- 
keeper is  merely  that  of  a  bailee  for  hire.82  The 
liability  of  the  innkeeper  may  be  extended  at  this 
time  as  well  as  in  the  beginning  by  sending  a  ser- 
vant to  the  depot  with  the  baggage  of  the  guest. 

By  becoming  a  boarder  one  loses  his  character  of 
guest,  but  it  is  a  difficult  problem  to  determine  just 
when  such  a  change  is  made.  The  distinguishing 
feature  which  marks  the  boarder  from  the  guest  is 
that  the  former  has  shown  a  certain  permanency 
in  his  relations,  while  the  guest  retains  the  transient 
nature  of  his  sojourn.93  But  while  the  fact  that  one 
receives  a  reduction  in  the  usual  price,  and  that  he 
has  made  arrangements  to  stay  a  specified  length 
of  time,  and  has  received  particular  apartments  are 
strong  evidences  of  his  being  a  permanent  boarder 

91  Murray  v.  Marshall,  9  Colo.  482,  59  Am.  Rep.  152.  Same  doc- 
trine, see  Maxwell  v.  Gerard,  84  Hun,  537,  32  N.  Y.  Supp.  849. 

92  Neal  v.  Wilcox,  4  Jones  (N.  C),  146,  67  Am.  Dec.  266;  Ingalls- 
bee  v.  Wood,  33  N.  Y.  577,  88  Am.  Dec.  409.  See  McDaniels  v.  Rob- 
inson, 28  Vt.  387,  67  Am.  Dec.  720. 

93  Ross  v.  Mellin,  36  Minn.  421,  32  N.  W.  172.  In  this  case  the 
court  say  that  when  the  relation  of  guest  is  "once  established, 
neither  the  duration  of  time  nor  a  special  agreement  in  respect  to 
prices  necessarily  changes  such  relation,  which  continues  so  long 
as  the  person  so  received  sojourns  as  a  traveler,  which  is  also  pre- 
sumed until  the  contrary  appears." 

Torts,  Vol.  1—16 
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or  lodger,  they  are  not  conclusive.  The  case  of  Han- 
cock v.  Band  presents  the  question  in  its  strongest 
light  General  Hancock,  who  at  that  time  was  an 
army  officer  in  active  service,  engaged  apartments 
in  a  hotel,  ,was  assigned  them  with  the  understand- 
ing that  he  was  to  have  them  so  long  as  he  stayed. 
He  was  given  a  reduction  from  the  customary  tran- 
sient charges,  and  expected  to  remain  in  the  hotel  for 
several  months.  His  arrangements  were  all  made, 
however,  on  the  understanding  that  because  of  his 
liability,  as  an  army  officer  in  active  service,  to  be 
sent  to  another  place  at  any  time,  he  was  to  have 
the  privilege  of  leaving  the  hotel  at  any  time.  Un- 
der such  circumstances,  the  court  say  that  General 
Hancock  and  his  family  "were  travelers  or  wayfarers, 
and  that  there  was  no  hiring  of  the  rooms  of  the  de- 
fendant for  a  season  or  a  specified  time."94  In  all 
the  cases  in  which  this  point  is  involved  the  prin- 
ciple seems  to  be  that  it  is  the  character  in  which 
the  accommodations  are  engaged  or  obtained  which 
is  the  criterion  for  determining  the  relation.  If  it 
is  as  one  who  is  traveling  and  stopping  in  a  tran- 
sient manner,  then  he  is  a  guest,  though  he  arranges 
to  stay  one  day  or  one  week;  but  if  he  engages  his 
entertainment  as  if  he  were  to  be  permanent,  he  is 
no  guest,  though  he  stay  but  a  day  or  a  week."5 

§  123.  Duties  and  Liabilities  of  Innkeepers.— We 
have  already  spoken  of  the  duty  of  the  innkeeper 
to  receive  those  who  present  themselves  to  be  en- 
tertained under  proper  circumstances,  together  with 
what  conditions  must  exist  in  order  to  constitute 

94  Hancock  v.  Rand,  94  N.  V.  1,  46  Am.  Rep.  112. 

95  Pinkerton  v.  Woodward,  33  Cal.  557,  91  Am.  Dec.  657;  Hall 
v.  Pike,  100  Mass.  495;  Lusk  v.  Belote,  22  Minn.  468;  Jalie  v.  Car- 
dinal, 35  Wis.  118;  Berkshire  Woolen  Co.  v.  Proctor,  7  Cush.  424; 
Shoecraft  v.  Bailey,  25  Iowa,  553. 
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such  proper  circumstances.96  So  far  as  this  section 
is  concerned,  we  need  but  to  say  that  the  refusal  to 
receive  one  who  properly  asks  to  be  entertained  is 
a  wrong  to  such  a  one  for  which  an  action  for  dam- 
ages will  lie.97 

Turning  now  to  the  duties  which  an  innkeeper  owes 
toward  those  who  are  his  guests,  we  find  it  stated 
in  many  places  that  he  is  an  insurer  of  the  safety 
of  the  goods  of  his  guests  from  all  loss  and  injury 
except  such  as  flows  from  an  act  of  God,  the  public 
enemy,  acts  of  the  guest  himself  or  his  servants,  or 
from  the  inherent  nature  of  the  goods  themselves."8 
On  the  other  hand,  it  is  also  held  by  numerous  cases, 
though  perhaps  fewer  than  those  supporting  the 
foregoing,  that  the  innkeeper  is  only  prima  facie  liable 
for  losses  occurring  to  the  goods  of  his  guest."  The 
last  class  of  cases    consider  the  innkeeper  liable  as 

96  Ante,  sec.  121. 

97  Kisten  v.  Hildebrand,  9  B.  Mon.  72,  48  Am.  Dec.  416;  Atwater 
v.  Sawyer,  76  Me.  539,  49  Am.  Rep.  634;  Willis  v.  McMahon,  89 
Cal.  156,  26  Pac.  649;  Hutchins  v.  Durham,  118  N.  C.  457,  24  S.  E. 
723. 

98  Hulett  v.  Swift,  33  N.  Y.  571,  88  Am.  Dec.  405;  Grinnell  v. 
Cook,  3  Hill,  485,  38  Am.  Dec.  663;  O'Brien  v.  Vaill,  22  Fla.  627,  1 
Am.  St.  Rep.  219,  1  South.  137;  Lusk  v.  Belote,  22  Minn.  468;  Neal 
v.  Wilcox,  4  Jones  (N.  C.)  146,  67  Am.  Dec.  266;  Mateer  v.  Brown, 
1  Cal.  221,  52  Am.  Dec.  303;  Pinkerton  v.  Woodward,  33  Cal.  557, 
91  Am.  Dec.  657;  Manning  v.  Wells,  9  Humph.  746,  51  Am.  Dec. 
688;  Shultz  v.  Wall,  134  Pa.  St.  262,  19  Am.  St.  Rep.  686,  19  Atl. 
742;  Houser  v.  Tully,  62  Pa.  St.  92,  1  Am.  Rep.  390;  Mason  v. 
Thompson,  9  Pick.  280,  20  Am.  Dec.  471;  Sibley  v.  Aldrich,  33  N.  H. 
553,  66  Am.  Dec.  745;  Shaw  v.  Berry,  31  Me.  478,  52  Am.  Dec.  628. 

99  Dunbier  v.  Day,  12  Neb.  596,  41  Am.  Rep.  772,  12  N.  W.  109; 
Kisten  v.  Hildebrand,  9  B.  Mon.  72,  48  Am.  Dec.  416;  Vance  v. 
Throckmorton,  5  Bush,  41,  96  Am.  Dec.  327;  McDaniels  v.  Robinson, 
26  Vt.  316,  62  Am.  Dec.  574;  Cutler  v.  Bonney,  30  Mich.  259,  18 
Am.  Rep.  127;  Newson  v.  Axon,  1  McCord  (S.  C),  509,  10  Am.  Dec. 
685;  Hill  v.  Owen,  5  Blackf.  323,  35  Am.  Dec.  124;  Bowell  v. 
De  Wald,  2  Ind.  App.  303,  50  Am.  St.  Rep.  240,  28  N.  E.  430;  John- 
son v.  Richardson,  17  111.  302,  63  Am.  Dec.  369;  Metcalf  v.  Hess,  14 
111.  128. 
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an  ordinary  bailee  for  hire  and  not  responsible  for 
the  losses  which  are  not  the  result  of  his  negligence 
or  that  of  his  servants.100  They  do  not  regard  the 
innkeeper  as  having  any  greater  liability  than  other 
bailees. 

The  first  class,  however,  do  not  release  the  inn- 
keeper from  responsibility  until  he  has  shown  that 
the  loss  resulted  from  an  act  of  God,  the  guest,  or  his 
servants,  or  a  public  enemy.  In  these  cases  the 
ancient  liability  of  innkeepers  is  preserved,  from  a 
time  when  public  policy  demanded  extreme  measures 
to  protect  travelers  from  robbery  and  theft  and  in- 
jury. 

When  the  law  of  innkeepers  wais  forming,  England 
was  infested  with  robbers,  and  inns  were  frequently 
the  resort  at  which  highwaymen  gathered.  Under 
the  difficulties  in  the  way  of  bringing  home  collusion 
with  these  gentry,  and  the  all  too  easy  means  at  the 
hands  of  conspirators  to  obtain  great  gain  from  those 
who  were  compelled  to  put  up  at  the  inns,  public 
policy  demanded  that  the  innkeeper  should  be  held 
absolutely  responsible  for  the  goods  of  his  guest,  ex- 
cept where  loss  occurred  through  the  means  before 
enumerated. 

That  such  a  condition  of  affairs  does  not  exist  to- 
day is  apparent.  Where  hotels  thrive  we  have  no 
highwaymen.  The  innkeepers,  for  the  sake  of  the 
reputations  of  their  inns,  do  their  utmost  to  prevent 
loss  to  their  guests.  It  would  seem  that  such  strin- 
gent rules  would  be  unnecessary  at  the  present  time 
to  secure  the  guest  from  loss.  But  the  prevailing 
view  seems  to  be  that  the  rule  should  not  be  relaxed. 
"It  is  true,"  a  New  York  court  remarks,  "that  the  days 
of  violence,  which  in  early  times  required  this  pro- 
tection to  the  traveler,  have  passed  away.     It  is  not 

100  Same  cases. 
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certain,  however,  that  we  are  less  exposed  to  fraud. 
We  may  have  grown  wiser  and  better  than  our 
fathers.  It  is  to  be  hoped  that  we  have.  It  may 
be,  however,  a  change  of  manners  rather  than  a 
change  of  morals.  The  day  of  the  two-handed  sword 
has  gone  by;  that  of  sleight  of  hand  and  finesse 
have  come  in."101  Practically,  the  guest  in  our 
modern  hotels  is  at  the  mercy  of  the  innkeeper.  The 
latter  may  be  a  corporation  or  an  individual,  but 
the  guest  seldom,  if  ever,  sees  him.  The  guest  is 
surrounded  by  persons  hardly  one  of  whom  he  knows. 
His  room  has  keys  in  unknown  hands;  it  may  be  en- 
tered without  his  knowledge  and  at  times  when  he 
can  have  no  means  of  knowing  or  proving  who  en- 
tered. Some  of  his  belongings  may  be  taken  charge 
of  at  the  station  and  never  brought  within  his  sight 
or  control  during  his  stay.  The  innkeeper  holds  him- 
self out  to  furnish  a  place  where  the  guest  may  rest 
in  safety  and  undertakes  to  care  for  his  goods. 
Under  such  circumstances,  it  seems  not  too  much 
to  demand  the  highest  responsibility.  The  circum- 
stances and  liability  are  similar  to  those  of  common 
carriers. 

Like  the  common  carrier  the  losses  from  liability 
for  which  the  innkeeper  is  relieved  are  the  acts  of 
God  or  public  enemy,102  acts  of  the  guest  himself 

101  Wilkin  v.  Earle,  44  N.  Y.  172,  4  Am.  Rep.  655.  The  court  goes 
on  to  say  that  a  guest  "is  now  required  to  place  his  money  and  his 
valuables  in  the  actual  custody  of  his  host,  as  a  condition  of  a  pro- 
tection of  his  money  and  jewels The  guest  is  quite  in  the 

power  of  the  host,  and,  unless  the  ancient  rule  is  maintained,  the 
danger  to  the  public  will  be  great.  I  see  nothing  in  the  present 
condition  of  society  or  mode  of  doing  business  that  calls  for  a  re- 
laxation." 

102  While  the  cases  all  support  this  exception  in  their  dicta,  yet 
it  may  be  said  that  no  case  can  be  found  as  illustrating  the  prin- 
ciple. Possibly  because  it  is  too  well  understood  or  apparent.  The 
law  of  common  carriers,  on  the  other  hand,  contains  numerous 
illustrations. 
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which  are  the  proximate  cause  of  the  loss,103  or  acts 
of  servants  or  companions  of  the  guest,104  or  losses 
which  result  from  the  inherent  nature  of  the  goods 
themselves.105  In  this  connection  it  has  been  held 
that  if  a  guest  leaves  the  door  to  his  room  unlocked, 
this  is  not  such  an  act  as  will  relieve  the  inn- 
keeper,106 nor  failing  to  leave  valuables  with  the  inn- 
keeper and  keeping  them  with  one,  when  ignorant  of 
any  custom  or  regulation  of  the  inn  requiring  them 
to  be  left  with  the  innkeeper,107  nor  neglecting  to 
state  the  amount  of  money  or  valuables  contained 
in  the  baggage  deposited  with  the  innkeeper,108  nor 
becoming  intoxicated.109 

But,  while  the  liability  of  the  innkeeper  is  like  that 
of  the  common  carrier  in  degree,  because  of  the  same 
character  of  control  over  the  goods,  yet  in  so  far  as 
concerns  to  what  goods  the  liability  extends  a  marked 
difference  exists.  At  the  common  law,  the  rule  was 
established  that  the  innkeeper  was  liable  for  all  the 
goods  and  chattels — "bona  et  catella" — of  the  guest 

103  Coskery  v.  Nagle,  83  Ga.  696,  20  Am.  St.  Rep.  333;  Fuller  v. 
Coats,  18  Ohio  St.  343;  Kisten  v.  Hildebrand,  9  B.  Mon.  73,  48  Am. 
Dec.  416;  Hadley  v.  TJpshaw,  27  Tex.  547,  86  Am.  Dec.  654;  Read  v. 
Amidon,  41  Vt.  15,  98  Am.  Dee.  560;  Bowell  v.  De  Wald,  2  Ind.  App. 
303,  50  Am.  St.  Rep.  240,  28  N.  B.  430;  Kelsey  v.  Berry,  42  111.  469; 
Schultz  v.  Wall,  134  Pa.  St.  262,  19  Am.  St.  Rep.  686,  19  Atl.  742; 
Jalle  v.  Cardinal,  35  Wis.  118. 

104  Johnson  v.  Richardson,  17  111.  302,  63  Am.  Dec.  369;  Schultz 
v.  Wall,  134  Pa.  St.  262,  19  Am.  St.  Rep.  686,  19  Atl.  742;  O'Brien 
v.  Vaill,  22  Fla.  627,  1  Am.  St.  Rep.  219,  1  South.  137;  Kisten  v. 
Hildebrand,  9  B.  Mon.  74,  48  Am.  Dec.  416. 

105  Howe  Machine  Co.  v.  Pease,  49  Vt.  484. 

106  Calye's  Case,  8  Coke,  32;  Murchison  v.  Sergent,  69  Ga.  207, 
47  Am.  Rep.  754. 

107  Johnson  v.  Richardson,  17  111.  302,  63  Am.  Dec.  369. 

108  Rubenstein  v.  Cruikshanks,  54  Mich.  199,  52  Am.  Rep.  806,  19 
N.  W.  954;  Coskery  v.  Nagle,  83  Ga.  696,  20  Am.  St.  Rep.  333; 
Shoecraft  v.  Bailey,  25  Iowa,  553. 

109  Rubenstein  v.  Cruikshanks,  54  Mich.  199,  52  Am.  Rep.  806,  19 
N.  W.  954. 
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which  were  brought  infra  hospitium,  whether  clothes, 
jewelry,  animals,  or  valuables.110  This  is  the  rule 
adopted  by  most  of  the  courts  of  this  country  that 
have  had  occasion  to  speak  upon  the  subject,111  but 
repudiated  by  Maryland  courts,112  and  in  Louisiana 
by  statute.113 

The  common  carrier  is  liable  only  for  the  loss  of 
what  is  technically  known  as  baggage,  or  those  arti- 
cles or  goods  which  are  reasonably  necessary  to  a 
traveler  while  on  his  journey,114  and  to  this  liability, 
but  no  more,  the  courts  of  Maryland  and  statutes  of 
Louisiana  hold  the  innkeeper,  drawing  the  compari- 
son between  the  two.  But  there  seems  to  be  a  differ- 
ence between  these  two  public  agents  which  calls  for 
a  different  rule  in  one  than  in  the  other.  A  common 
carrier  offers  to  carry  the  passenger  and  his  baggage 
only;  for  other  goods  he  may  charge  extra.  An  inn- 
keeper's offer  is  to  receive  and  accommodate  the  trav- 
eler with  what  he  brings  with  him,  whether  he  is  a 
foot  passenger  with  his  goods  on  his  back  or  a  travel- 
ing merchant  with  money  to  make  his  purchases,  or  a 
farmer  coming  to  market  with  his  produce,  or  a  trav- 
eling man  with  his  samples.115  As  in  the  case  of  the 
termination  of  the  relation  it  would  seem  that  custom 

no  Calye's  Case,  8  Coke,  32.  See  Kent  v.  Shuckard,  2  Barn.  & 
Aid.  803. 

in  Dunbier  v.  Day,  12  Neb.  506,  41  Am.  Rep.  772,  12  N.  W.  109; 
Clute  v.  Wiggins,  14  Johns.  175,  7  Am.  Dec.  448;  Jalie  v.  Cardinal, 
35  Wis.  118;  Hulett  v.  Swift,  33  N.  Y.  571,  88  Am.  Dee.  405; 
Houser  v.  Tully,  62  Pa.  St.  92,  1  Am.  Rep.  390;  JoEnson  v.  Richard- 
son, 17  111.  302,  63  Am.  Dec.  369;  Berkshire  Woolen  Co.  v.  Proctor, 
7  Cush.  417;  Smith  v.  Wilson,  36  Minn.  334,  1  Am.  St.  Rep.  669,  31 
N.  W.  176;  Kellogg  v.  Sweeney,  1  Lans.  397;  Taylor  v.  Monnot,  1 
Abb.  Pr.  325. 

112  Pettigrew  v.  Barnum,  11  Md.  434,  69  Am.  Dec.  212;  Giles 
v.  Fauntleroy,  13  Ind.  126. 

113  Simon  v.  Miller,  7  La.  Ann.  360. 

114  Ante,  sec.  112. 

us  Pettigrew  v.  Barnum,  11  Md.  434,  69  Am.  Dec.  212,  note. 
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as  to  what  kinds  of  goods  were  received  and  provided 
for  should  govern  this  question.  But  under  the  strict 
rule  of  responsibility  the  innkeeper  is  not  liable  for 
goods  which  a  guest  exhibits  in  his  room  for  sale,  ex- 
cept for  the  exercise  of  ordinary  care.116  Again,  this 
liability  extends  to  all  goods,  whether  the  guest  de- 
posits them  with  the  innkeeper  or  not,  or  whether  he 
notifies  him  of  their  presence  in  the  hotel  or  not.117 
Where  no  notice  has  been  given  to  the  innkeeper  or 
his  servants,  the  goods  must  be  infra  hospitium  or 
within  the  limits  where  it  is  customary  to  receive 
goods  of  guests.118  If  the  goods  are  placed  in  cus- 
tody of  one  who  has  apparent  authority  to  receive 
them,119  or  placed  where  the  innkeeper  or  his  servants 
have  designated,120  the  innkeeper  is  responsible, 
though  they  are  not,  strictly  speaking,  infra  hospitium. 
The  rigors  of  the  rule  making  the  innkeeper  respon- 
sible for  goods  whose  presence  within  his  house  has 
not  been  made  known  to  him,  and  for  valuables  and 
goods  which  are  not  technically  "baggage,"  have  been 
abated  in  many  states  by  statute.     It  is  a  rule  of  com- 

iie  Myers  v.  Cottrill,  5  Biss.  465,  Fed.  Cas.  No.  9985;  Fisher  v. 
Kelsey,  121  TJ.  S.  383,  7  Sup.  Ct.  Rep.  929. 

117  Rubenstein  v.  Cruikshanks,  54  Mich.  199,  52  Am.  Rep.  800, 
19  N.  W.  954;  Norcross  v.  Norcross,  53  Me.  163;  Shoecraft  v.  Bartley, 
25  Iowa,  553;  Jalie  v.  Cardinal,  35  Wis.  118;  Burrows  v.  Trieber,  21 
Md.  320,  83  Am.  Dec.  590;  Rockwell  v.  Proctor,  39  Ga.  107;  Pack- 
ard v.  Northcroft,  2  Met.  (Ky.)  442. 

lis  Epps  v.  Hinds,  27  Miss.  657,  61  Am.  Dec.  528;  Mason  v. 
Thompson,  9  Pick.  280,  20  Am.  Dec.  471. 

119  Curtis  v.  Murphy,  63  Wis.  4,  53  Am.  Rep.  242,  22  N.  W.  825; 
Houser  v.  Tully,  62  Pa.  St.  92,  1  Am.  Rep.  390;  Lasseen  v.  Clark, 
37  Ga.  242;  Coykendall  v.  Eaton,  37  How.  Pr.  438;  Dickinson  v. 
Winchester,  4  Cush.  114,  50  Am.  Dec.  760;  Buckle  v.  Probasco,  58 
Mo.  App.  49. 

120  Cohen  v.  Manuel,  91  Me.  274,  64  Am.  St.  Rep.  225,  39  Atl. 
1030;  Clute  v.  WigRins,  14  Johns.  175,  7  Am.  Dec.  448;  Piper  v. 
Manny,  21  Wend.  282;  Mason  v.  Thompson,  9  Pick.  280,  20  Am. 
Dec.  471. 
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mon  law  that  an  innkeeper  may  make  certain  reason- 
able regulations  as  to  the  place  where .  such  goods 
must  be  deposited  before  he  will  assume  responsibil- 
ity therefor131  But  guests  are  not  bound  by  such 
regulations  until  they  are  brought  to  their  actual  no- 
tice.122 By  the  statutes  mentioned  above,  however, 
it  is  provided  not  only  that  innkeepers  may  establish 
and  enforce  such  regulations,  but  that  by  complying 
with  certain  forms,  such  as  posting  printed  copies  of 
the  statutes  and  regulations  in  conspicuous  places',  the 
guests  may  be  bound  thereby.  In  regard  to  injuries 
to  the  guest  himself,  it  is  sufficient  in  this  connection 
to  say  that  the  innkeeper  is  subject  to  the  ordinary 
rules  of  negligence,  and  that  if  injury  results  from 
negligently  allowing  the  premises  of  the  inn  or  the 
inn  itself  to  become  or  remain  unsafe,123  or  allowing 
guests  to  enter  and  come  in  contact  with  a  contagious 
disease,124  or  to  partake  of  unwholesome  food,125  the 
innkeeper  will  be  liable  for  the  same. 

121  Fuller  v.  Coats,  18  Ohio  St.  343;  Stanton  v.  Leland,  4  E.  D. 
Smith,  88;  Van  Wyck  v.  Howard,  12  How.  Pr.  147;  Wilson  v.  Hal- 
pin,  30  How.  Pr.  124.  See  Milford  v.  Wesley,  1  Wils.  119;  Pope  v. 
Hall,  14  La.  Ann.  324,  holding  that  such  regulations  cannot  compel 
the  deposit  of  watch  and  wearing  apparel. 

122  Kellogg  v.  Sweeney,  1  Lans.  397;  Bodwell  v.  Bragg,  29  Iowa, 
232;  Berkshire  Woolen  Co.  v.  Proctor,  7  Cush.  417.  See  Fuller  v. 
Coats,  18  Ohio  St.  343. 

123  Hayward  v.  Merrill,  94  111.  349,  34  Am.  Rep.  229;  Hotel  Assn. 
v.  Walter,  23  Neb.  280,,  36  N.  W.  561;  West  v.  Thomas,  97  Ala.  022, 
11  South.  768;  Sneed  v.  Morehead,  70  Miss.  690,  13  South.  235; 
Stanley  v.  Bircher,  78  Mo.  245;  Ten  Broeck  v.  Wells,  Fargo  &  Co., 
47  Fed.  690. 

124  McHugh  v.  Schlosser,  159  Pa.  St.  480,  39  Am.  St.  Rep.  699, 
28  Atl.  291;  Gilbert  v.  Hoffman,  66  Iowa,  205,  55  Am.  Rep.  263,  23 
N.   W.   632. 

125  Sheffer  v.  Willoughby,  163  111.  518,  54  Am.  St.  Rep.  483,  45  N. 
B.   253. 
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§  124.    Expression  "Confidential  Relation"  Explained. 

Confidential  or  fiduciary  relations  are  those  in  which 
one  person  properly  and  naturally  places  trust  and 
faith  in  another;  or  in  which  one  relies  upon  another 
on  account  of  the  intimate  relations  existing  between 
them  through  their  own  choice  or  that  of  the  law  or 
involuntarily.  These  relations  offer  a  most  fertile 
field  for  the  torts  of  negligence  and  fraud.  So,  while 
the  general  subjects  of  fraud  and  negligence  are  dis- 
cussed elsewhere,  these  particular  branches  of  those 
subjects  will  necessarily  be  discussed  to  a  certain  ex- 
tent in  this  connection.  These  relations  exist  be- 
tween husband  and  wife,  attorney  and  client,  trustee 
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and  cestui  que  trust,  physician  and  patient,  etc.,  and 
in  them  "the  law,  in  order  to  prevent  undue  advan- 
tage from  the  unlimited  confidence  or  sense  of  duty 
which  the  relation  naturally  creates,  requires  the  ut- 
most degree  of  good  faith  (uberrima  fides)  in  all  trans- 
actions between  the  parties."  * 

§  125.  Husband  and  Wife.— The  relation  in  which 
the  closest  intimacy  is  developed  is  that  of  husband 
and  wife.  Under  the  common  law,  these  two  were 
regarded  as  one  person.  The  legal  fiction  of  this  one- 
ness has  not  been  entirely  effaced  in  some  statutes.5* 
It  is  not  until  quite  recently  that  any  change  in  their 
unity  has  been  recognized,  and  statutory  law  was 
necessary  to  free  the  woman  from  her  bondage.  Be- 
fore the  statutory  changes,  the  wife  could  not  sue  the 
husband  in  a  court  of  law.  It  was  necessary  to  go 
into  equity  to  have  any  wrongs  redressed,  and  those 
courts  could  only  give  equitable  relief.  So,  while  in- 
juries might  be  inflicted  upon  the  wife,  or  frauds 
might  be  perpetrated  upon  her,  it  was  only  in  the 
criminal  or  equitable  courts  that  the  offender  could 
be  punished,  and  consequently  there  were  no  torts  in 
the  relation  of  husband  and  wife. 

There  could  be  frauds  upon  the  marital  rights,  but 
they  gave  rise  to  none  but  equitable  relief,  and  even 
now,  when  by  statute  the  wife  is  given  the  privilege 
of  suing  and  being  sued  as  a  feme  sole,  these  statutes 
are  not  construed  to  give  her  the  right  to  sue  her  hus- 
band. It  is  considered  necessary  for  this  right  to  be 
conferred  in  direct  words,  the  reason  being  that  most 
of  the  statutes  are  in  regard  to  her  property  rights, 
and  in  order  for  an  injury  by  a  husband  to  create  that 

1  1  Story's  Equity  Jurisprudence,  sec.  218;  Bobbins  v.  Hope,  57 
Cal.  497;  Black's  Law  Dictionary,  249. 

2  Heacock  v.  Heacock,  108  Iowa,  540,  75  Am.  St  Bep.  273,  79  N. 
W.  353. 
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property  right  known  as  a  tort,  the  right  to  recover 
for  the  injury  must  exist,  and  that  right  cannot  exist 
unless  conferred  by  statute.  But  those  statutes  which 
give  her  the  right  to  sue,  not  only  for  property,  but 
also  for  injury  to  her  person  or  reputation,  have  been 
construed  to  give  her  the  right  to  maintain  an  action 
against  her  husband  in  tort.  Thus,  in  New  York,  un- 
der such  a  statute,  a  husband  has  been  held  answer- 
able to  his  wife  for  assault  and  battery,3  though  ear- 
lier decisions  held  contra  in  construing  the  same  stat- 
ute,4 and  in  Rhode  Island  he  has  been  held  liable  in 
trover  for  conversion.5  A  wife  may  also  sue  her  hus- 
band in  ejectment  to  recover  her  separate  estate,*  or 
upon  a  note.7  Undoubtedly,  therefore,  if  a  husband 
takes  advantage  of  the  confidential  relations  exist- 
ing between  them  and  perpetrates  a  fraud  upon  her 
affecting  her  separate  property  rights,  if  she  can  sue 
for  one  wrong  to  her  property,  she  ought  to  be  able  to 
sue  for  this  one.  On  the  other  hand,  some  of  these 
statutes  have  not  been  construed  to  free  the  husband 
from  liability  for  the  acts  of  his  wife,  which  is  a  well- 
recognized  rule  of  common  law.8 

§  126.  Attorney  and  Client— Wrongs  Arising  from  the 
Confidential  Relation. — In  this  relation  one  member 
trusts  to  the  care  of  the  other,  for  protection,  matters 
which  often  are  of  very  great  importance.  The  attor- 
ney is  presumptively  well  versed  in  the  law  governing 
his  client's  interests  and  better  acquainted  with  them 

3  Schultz  v.  Schultz,  63  How.  Pr.  181. 

i  Longendyke  v.  Longendyke,  44  Barb.  367;  Freethy  v.  Freethy, 
42  Barb.  641. 

5  Smith  v.  Smith,  20  R.  I.  556,  40  Atl.  417. 

6  Crater  v.  Crater,  118  Ind.  521,  10  Am.  St.  Rep.  161,  21  N.  E. 
290. 

7  May  v.  May,  9  Neb.  16,  31  Am.  Rep.  399,  2  N.  W.  221. 

8  See  ante,  sec.  39. 
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than  is  the  client  himself,  so  the  latter  is  compelled 
to  rely  on  his  attorney  to  use  this  knowledge  and  skill 
for  his  interests.  This  gives  the  attorney  the  power 
of  controlling  his  client's  affairs,  and  turning  them  to 
his  own  account  and  benefit,  the  power  whose  abuse 
gives  rise  to  the  torts  under  consideration,  viz.,  those 
between  members  of  confidential  relations.  Hence, 
on  account  of  the  presumed  knowledge  of  the  attor- 
ney and  the  ignorance  of  the  client,  and  the  trust  and 
reliance  placed  in  the  former  by  the  latter,  the  attor- 
ney is  bound  to  exercise  great  care,  good  faith  and 
diligence  in  the  conduct  of  those  matters  placed  in 
his  hands.  Should  any  loss  occur  through  his  negli- 
gence or  fraud,  he  will  be  liable. 

"There  are  few  of  the  business  relations  in  life  in- 
volving a  higher  trust  and  confidence  than  that  of  at- 
torney and  client,  or,  generally  speaking,  more  hon- 
orably and  faithfully  discharged;  few  more  anxiously 
guarded  by  the  law,  or  governed  by  sterner  principles 
of  morality  and  justice;  and  it  is  the  duty  of  the  court 
to  administer  them  in  a  corresponding  spirit,  and  to 
be  watchful  and  industrious  to  see  that  confidence 
thus  reposed  shall  not  be  used  to  the  detriment  or 
prejudice  of  the  party  bestowing  it."9 

"It  is  obvious  that  this  relation  must  give  rise  to 
great  confidence  between  the  parties,  and  to  very 
strong  influences  over  the  actions,  and  rights  and  in- 
terests of  the  client.  The  situation  of  an  attorney  or 
a  solicitor  puts  it  in  his  power  to  avail  himself,  not 
only  of  the  necessities  of  his  client,  but  of  his  good 
nature,  liberality,  and  credulity  to  obtain  undue  ad- 
vantages, bargains,  and  gratuities.10 

"The  investigation  of  the  charge  of  fraudulent  con- 
duct in  transactions  between  client  and  attorney  be- 

9  Justice  Nelson,  in  Stockton  v.  Ford,  11  How.  247. 

10  Story's  Equity  Jurisprudence,  sec.  310. 
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longs  peculiarly  to  a  court  of  equity,  and  can  scarcely 
ever  be  conducted  without  embarrassment  in  a  court 
of  law."11 

"But  the  client's  interests  will  be  protected  from 
such  abuse  of  the  relation  at  law  as  well  as  in 
equity."12 

The  knowledge  which  is  gained  through  the  confi- 
dence reposed  in  an  attorney  by  his  client  is  such  that 
it  gives  the  attorney  great  opportunities  for  fraud. 
These  opportunities  are  most  often  found  when  an 
attorney  deals  with  his  client  concerning  the  property 
or  rights  as  to  which  he  is  consulted  and  to  defend 
which  he  is  engaged.  His  knowledge  of  the  true  con- 
dition of  affairs  is  most  often  more  exact  than  his  cli- 
ent's, for,  while  the  latter  may  know  all  the  facts  and 
circumstances — and  frequently  the  attorney  knows 
more  of  these — he  does  not  know  the  full  legal  effect 
of  these  upon  his  rights.  The  attorney,  however, 
having  knowledge  of  the  facts,  together  with  their 
legal  effect,  is  in  a  far  better  position  to  judge  of  the 
real  condition  of  affairs  than  is  his  client.  This,  to- 
gether with  the  dependence  and  confidence  which  the 
latter  places  in  him,  furnishes  vast  opportunities  for 
deception  and  for  obtaining  very  great  advantages 
over  the  latter. 

Attorneys,  being  officers  of  the  court,  and  having 
the  duty  of  establishing  justice,  rather  than  doing  in- 
justice, should  be  watched  by  the  court  in  order  to 
prevent  them  from  perpetrating  fraud  upon  their  cli- 
ents. So  it  is  said  that  all  contracts  and  transactions 
between  an  attorney  and  his  client  are  closely  scru- 
tinized by  the  courts,  lest  any  undue  advantage  be 

11  Broyles  v.  Arnold,  11  Heisk.  484. 

12  3  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  333;  Newman  v.  Payne,  2 
Ves.  Jr.  199;  Gruby  v.  Smith,  13  111.  App.  43. 
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taken  by  the  courts,13  and  some  courts  say  that  no 
other  transactions  are  more  jealously  guarded.14 
Contracts  between  attorney  and  client  are  not  neces- 
sarily void  on  account  of  the  relation  existing  between 
them,15  but  they  are  presumptively  fraudulent;  and 
when  suit  is  brought  concerning  them,  the  burden  is 
on  the  attorney  to  show  that  the  highest  degree  of 
fairness  and  good  faith  has  been  exercised,  and  that 
no  advantage  has  been  taken  of  the  relation  existing, 
and  he  must  show,  on  the  other  hand,  that,  as  attor- 
ney, he  has  disclosed  all  facts  and  circumstances 
necessary  to  form  a  correct  judgment  as  to  the  trans- 
action.16 

A  fortiori,  if  the  attorney  misrepresents  the  fact  or 
uses  active  measures  to  obtain  the  object,  it  is  fraudu- 
lent.17 Thus,  when  an  attorney  misrepresents  the  re- 
sponsibility of  a  debtor,  against  whom  a  client  holds 
a  demand,  and  thereby  prevails  upon  the  client  to  sell 
him  the  demand  for  an  amount  much  less  than  he  col- 
lects thereon,  the  client  may  recover.18  Some  courts 
go  further  and  hold  that  it  is  not  necessary  that  fraud- 

13  Mills  v.  Mills,  26  Conn.  213;  Miles  v.  Ervine,  1  McCord  Eq. 
524,  16  Am.  Dec.  623;  Gruby  v.  Smith,  13  111.  App.  43;  Gray  v. 
Emmons,  7  Mich.  533;  McKay  v.  Lancaster,  15  Ky.  Law  Rep.  159; 
Starr  v.  Vanderheyden,  9  Johns.  253,  6  Am.  Dec.  275;  Yeamans  v. 
James,  27  Kan.  195. 

14  Mills  v.  Mills,  26  Conn.  213;  Yeamans  v.  James,  27  Kan.  195. 

15  Miles  v.  Ervine,  1  McCord  Eq.  524,  16  Am.  Dec.  623;  Yea- 
mans v.  James,  27  Kan.  195. 

16  Rogers  v.  R.  E.  Lee  Min.  Co.,  9  Fed.  721,  3  McCrary,  76;  Miles 
v.  Ervine,  1  McCord  Eq.  524,  16  Am.  Dec.  623;  Staley  v.  Dodge,  50 
111  43;  Gray  v.  Emmons,  7  Mich.  533;  Dunn  v.  Record,  63  Me.  17; 
Elmore  v.  Johnson,  143  111.  513,  36  Am.  St.  Rep.  401,  32  N.  E.  413; 
Mason  v.  Ring,  3  Abb.  App.  Dec.  210,  2  Abb.  Pr.,  N.  S.,  322;  Ryan 
v  Ashton,  42  Iowa,  365;  Yeamans  v.  James,  27  Kan.  195;  Dunn 
v!  Dunn,  42  N.  J.  Eq.  431,  7  Atl.  842;  Tancre  v.  Reynolds,  35  Minn. 

476,  29  N.  W.  171. 

17  Cleine  v.  Englebrecht,  41  N.  J.  Eq.  498,  5  Atl.  718;  Smith  v. 
Thompson,  7  B.  Mon.  (Ky.)  305;  Marshall  v.  Joy,  17  Vt.  546. 

18  Marshall  v.  Joy,  17  Vt.  546. 
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ulent  intent  be  shown  or  presumed.  As  was  said  by 
the  United  States  supreme  court:  "A  court  of  equity, 
from  the  mere  fact  of  such  relation,  would  fasten 
upon  the  purchase  [of  a  judgment]  a  trust,  without 
any  inquiry  into  motives  or  intentions  of  the  attorney 
in  making  the  purchase,  and  compel  him  to  give  up 
the  benefits  and  advantages  of  the  reimbursement  of 
the  purchase  money.  Neither  fraud  or  imposition 
need  be  shown.  The  client  may,  at  his  election,  treat 
the  act  as  done  for  his  benefit."19 

It  has  been  held  unnecessary  "to  inquire  whether 
the  purchase  be  an  advantageous  one  or  not,  because 
the  fact  may  be  so,  and  yet  not  susceptible  of  being 
distinctly  and  clearly  proved  at  the  time."20  Al- 
though it  has  been  said  that  it  must  be  shown  that 
the  client  has  suffered  injury  to  the  abuse  of  confi- 
dence.21 This  does  not  mean,  however,  that  the  at- 
torney may  not  deal  with  his  client  if  he  observes  due 
caution  to  avoid  the  exercise  of  undue  influence,  and 
to  place  his  client  upon  equal  footing  with  himself  in 
the  transaction,  and  to  take  no  advantage  of  their  re- 
lation. Contracts  which  are  voluntarily  and  advised- 
ly made,  with  knowledge  of  the  nature  and  effect  of 
the  same,  and  which  are  open  and  without  conceal 
ment  or  imposition,  will  be  sustained.23  Again,  the 
relation  of  attorney  and  client  must  exist  at  the  time 
of  the  transaction,  and  to  avoid  contracts,  entered 
into  subsequent  or  prior  to  such  relation,  the  burden 
of  proof  is  upon  the  complainant  to  show  fraud.23    If 

19  Stocton  v.  Ford,  11  How.  233,  247.  See,  also,  Wade  v.  Petti- 
bone,  11  Ohio,  57,  37  Am.  Dec.  408;  Wheeler  v.  Williard,  44  Vt. 
640;  Harper  v.  Perry,  28  Iowa,  57. 

20  Leisinring  v.  Black,  5  Watts,  303,  30  Am.  Dec.  322. 

21  Kisling  v.  Shaw,  33  Cal.  425,  91  Am.  Dec.  645. 

22  Roman  v.  Mali,  42  Md.  513;  Helms  v.  Goodwell,  2  Hun,  410. 

23  Tancre  v.  Reynolds,  35  Minn.  476,  29  N.  W.  471;  Dockery  v. 
McLellen,  93  Wis.  381,  67  N.  W.  733. 
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the  court  is  satisfied  that  the  party  holding  the  rela- 
tion of  client  performed  the  act  or  entered  into  the 
transaction  voluntarily,  deliberately,  and  advisedly, 
knowing  its  nature  and  effect,  and  that  no  conceal- 
ment or  undue  means  were  used  to  obtain  his  consent 
to  what  was  done,  the  transaction  will  be  upheld.24 

"The  same  principles  which  would  prohibit  trustees 
and  public  officers  from  buying  property  of  which  they 
have  the  management,  at  a  sale  thereof  made  and 
controlled  by  themselves,  would  seem  to  forbid  an  at- 
torney who  manages  a  suit  for  the  complainant,  and 
has  the  right  to  control,  to  some  extent,  the  sale  made 
by  the  commissioner,  to  become  a  purchaser  at  such 
sale.  Particularly  ought  a  purchase  under  such  cir- 
cumstances to  be  regarded  as  invalid  when  it  results 
in  a  sacrifice  of  the  property,  which  might  be  preju- 
dicial to  the  complainant  in  the  suit,  and  beneficial 
alone  to  the  attorney  who  purchased."25  An  attor- 
ney cannot  avail  himself  of  any  settlement  obtained 
through  an  undue  advantage,  or  by  withholding  facts 
in  his  possession  as  such  attorney.  So,  where  an  at 
torney,  employed  by  one  of  two  administrators  to  col- 
lect debts  due  the  estate  upon  agreement  to  look  to 
the  estate  for  fees,  obtains  a  settlement  with  the 
other  administrator  to  keep  a  part  of  the  money  col- 
lected without  disclosing  the  previous  agreement,  the 
latter  agreement  was  held  not  to  be  binding  upon  the 
estate.26 

§  127.  Trustee  and  Cestui  Que  Trust.— A  well-known 
and  able  author  has  admirably  expressed  the  princi- 
ples governing  the  relation  of  trustee  and  cestui  que 

24  Roman  v.  Mali,  42  Md.  514. 

25  Smith  v.  Thompson,  7  B.  Mon.  (Ky.)  305. 

26  Staley  v.  Dodge,  50  111.  43. 

Torts,  Vol.  1—17 
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trust,  and  we  can  do  no  better  than  quote  from  Mr. 
Perry: 

"Trustees  hold  a  position  of  trust  and  confidence, 
the  legal  title  of  the  trust  property  is  in  them,  and 
generally  its  whole  management  and  control  is  in 
their  hands;  at  the  same  time,  the  beneficiaries  of 
the  trust  may  be  women  or  children  or  persons  incom- 
petent to  protect  their  own  interests.  For  these  rea- 
sons, to  protect  the  weak  and  helpless  on  the  one 
hand,  and  to  prevent  trustees  from  using  their  posi- 
tion and  influence  for  their  own  gain,  and  to  prevent 
them  from  hazarding  the  trust  property  upon  what 
they  may  think  to  be  profitable  speculations  on  the 
other,  they  are  not  allowed  to  make  any  profit  from 
their  office.  They  cannot  use  the  trust  property,  nor 
their  relation  to  it,  for  their  own  personal  advantages. 
All  the  power  and  influence  which  the  trust  fund 
gives  must  be  used  for  the  advantage  and  profit  of 
the  beneficial  owners,  and  not  for  the  personal  gain 
and  emolument  of  the  trustee.  No  other  rule  will  be 
safe,  nor  would  it  be  possible  for  the  courts  to  apply 
any  other  rule  as  between  trustees  and  cestuis  que 
trust."27 

As  the  subject  of  trusts  was  wholly  an  equitable 
one,  in  England  equitable  courts  had  entire  control 
of  the  relations,  and  an  action  on  the  case  would  not 
lie  for  injuries  within  them.  But  in  the  United 
States,  at  least  where  but  one  form  of  action  is  in  use, 
this  distinction  is  not  in  force.28 

Injuries  may  be  inflicted  upon  the  cestui  que  trust 
through  the  fraud  or  negligence  of  the  trustee.  In- 
asmuch as  fraud  is  a  matter  of  equitable  jurisdiction, 

27  Perry  on  Trusts,  5th  ed.,  sec.  427. 

28  Bennett  v.  Preston,  17  Ind.  291;  Barnard  v.  Soame,  Harg.  St 
Trials,  443.  See,  also,  Ingram  on  Insolvency,  note,  152;  Hill  on 
Trustees,  1st  Am.  ed.,  518. 
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equitable  remedies  are  usually  applied,  but  it  is  also 
a  tort,  and  the  cestui  que  trust  may  elect  to  sue  in 
tort  at  law,  or  in  some  one  of  the  various  suits  at 
equity,  using  the  one  most  apt  to  furnish  the  best  re- 
lief. The  means  and  opportunity  for  perpetrating, 
and  methods  of  consummating,  fraud  in  trust  rela- 
tions are  numerous.  Perhaps  those  most  common 
are  misuse  of  funds  and  acquiring  adverse  interests  at 
depreciated  values.  To  prevent  these,  it  is  held  that 
any  profit  which  a  trustee  makes  out  of  his  trustee 
ship  is  fraudulent  and  belongs  to  his  cestui  que 
trust.29  Indeed,  in  England  the  trustee  was  not  even 
allowed  compensation  for  his  labor.30  But  this  is 
changed  in  the  United  States  by  statute. 

The  policy  of  the  law  is  not  only  to  prevent  fraud, 
but  also  to  take  away  the  temptation  to  practice  it.31 
So,  as  a  deterrent  to  the  fraudulent  use  of  trust  funds 
in  business  ventures,  if  these  turn  out  prosperously 
the  trustee  must  account  for  all  the  profits  therefrom 
to  the  cestui  que  trust,  and  if  it  is  unprofitable,  he  is 
liable  for  the  principal  and  interest. 

Again,  it  is  fraudulent  for  a  trustee  to  commingle 
the  trust  fund  with  moneys  of  his  own — this  is  a  con- 
version of  the  trust  property — and  he  is  liable  for  the 
principal  and  interest,  even  though  loss  follows  in 
mingling,  either  through  mismanagement  or  acci- 
dent.32   On  the  other  hand,  any  interest  the  trustee 

29  Chorpenning's  Appeal,  32  Pa.  St.  315,  72  Am.  Dec.  789. 

30  Ringgold  v.  Ringgold,  1  Har.  &  G.  11,  18  Am.  Dec.  260;  Gib- 
son's Case,  1  Bland  (Md.),  138,  17  Am.  Dec.  257.  See  note,  Id.  266 
et  seq.  on  Rule  in  Engand  and  United  States. 

31  Moore  v.  Moore,  5  N.  Y.  262;  Sypher  v.  McHenry,  18  Iowa,  232; 
Parmenter  v.  Walker,  9  R.  I.  225. 

32  Coffin  v.  Bramlitt,  42  Miss.  194,  97  Am.  Dec.  449;  In  re  Hodge's 
Estate,  66  Vt.  70,  44  Am.  St.  Rep.  820,  28  Atl.  663;  Myers  v.  Myers, 
2  McCord  Eq.  214,  16  Am.  Dec.  649;  Seawell  v.  Greenway,  22  Tex. 
691,  75  Am.  Dec.  794;  Verner's  Estate,  6  Watts,  260;  Diffenderfer  v. 
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may  acquire  in  the  trust  property  is  deemed  fraudu- 
lent, for  trustees  are  not  allowed  to  place  "themselves 
in  a  position  in  which  it  is  difficult  for  them  to  be 
honest  to  their  trust."33  To  prevent  trustees  from 
making  any  profit  by  their  fraudulent  action,  all  in- 
terests which  they  may  acquire  in  the  subject  of  the 
trust  inure  to  the  benefit  of  the  cestui  que  trust  at  the 
election  of  the  latter.34  And  the  contract,  if  with 
the  cestui  que  trust  or  the  trustee  himself,  may  be  set 
aside,  even  though  the  sale  is  in  all  respects  a  fair 
one,  and  even  though  advantageous  to  the  cestui  que 
trust.35  These  interests  may  be  acquired  by  a  pur- 
chase of  liens,  outstanding  titles,36  or  other  encum- 
brances from  third  persons,37  or  by  buying  the  trust 
property  itself  from  himself  at  a  sale  conducted  under 
authority  of  the  court,38  or  from  the  sheriff  at  a  sale 

Winder,  3  Gill  &  J.  342;  Commonwealth  v.  McAIister,  28  Pa.  St. 
480;  De  Jarnette  v.  De  Jarnette,  41  Ala.  710. 

33  Galbraith  v.  Tracy,  153  111.  54,  46  Am.  St.  Rep.  867,  38  N.  E. 
937;  Hornung  v.  State,  116  Ind.  458,  39  N.  E.  151. 

34  Condit  v.  Blackwell,  22  N.  J.  Eq.  481;  Terwilliger  v.  Brown,  44 
N.  Y.  237;  Darling  v.  Potts,  118  Mo.  506,  24  S.  W.  461;  Jewett  v. 
Miller,  10  N.  Y.  402,  61  Am.  Dec.  751. 

38  Terwilliger  v.  Brown,  44  N.  Y.  237;  Darling  v.  Potts,  118  Mo. 
506,  24  S.  W.  461;  Saltmarsh  v.  Beene,  4  Port.  283,  30  Am.  Dec. 
524;  Richardson  v.  Jones,  3  Gill  &  J.  163,  22  Am.  Dec.  293. 

36  Morrison  v.  Caldwell,  5  T.  B.  Mon.  426,  17  Am.  Dec.  84;  Mor- 
gan v.  Boone,  4  T.  B.  Mon.  291,  16  Am.  Dec.  153;  Miller  v.  David- 
son, 3  Gilm.  518,  44  Am.  Dec.  715. 

37  Petrie  v.  Badenoch,  102  Mich.  45,  47  Am.  St.  Rep.  503,  60  N.  W. 
449;  Morrison  v.  Caldwell,  5  T.  B.  Mon.  426,  17  Am.  Dec.  84;  Wis- 
wall  v.  Stewart,  32  Ala.  433,  70  Am.  Dec.  549,  and  note;  Miller  v. 
Davidson,  3  Gilm.  518,  44  Am.  Dec.  715,  and  note;  Morgan  v.  Boone, 
4  T.  B.  Mon.  291,  16  Am.  Dec.  153;  McClanahan  v.  Henderson,  2 
A.  K.  Marsh.  388,  12  Am.  Dec.  412. 

38  Miles  v.  Wheeler,  43  111.  123;  Mullen  v.  Doyle,  147  Pa.  St.  512, 
23  Atl.  807;  Commercial  Union  Assur.  Co.  v.  Scammon,  126  111.  355, 
9  Am.  St.  Rep.  607,  18  N.  E.  562;  Saltmarsh  v.  Beene,  4  Port.  283, 
30  Am.  Dec.  524,  and  note;  Richardson  v.  Jones,  3  Gill  &  J.  163,  22 
Am.  Dec.  293,  and  note;  Imboden  v.  Hunter,  23  Ark.  622,  79  Am. 
Dec.  117;  Michoud  v.  Girod,  4  How.  (U.  S.)  503. 
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under  a  mortgage.38  All  transactions  between  the 
trustee  and  cestui  que  trust  are  presumptively  fraud- 
ulent, and  the  burden  is  on  the  trustee  to  prove  that 
the  two  are  on  an  equal  footing,  that  he  informed  his 
cestui  que  trust  of  all  surrounding  facts  known  to 
himself,  and  that  the  cestui  que  trust  gave  his  free 
and  voluntary  consent,  and  that  a  fair  reasonable 
price  was  paid  for  the  property.40 

§  128.  Trustee  and  Cestui  Que  Trust  Continued— Lia- 
bility for  Negligence. — Some  rules  of  law  have  been  set 
forth  in  the  previous  section  without  particular  dis- 
cussion of  the  question  whether  a  trustee  is  guilty  of 
a  tort  when  he  commits  a  breach  of  his  trust.  Some 
ways  in  which  a  breach  is  committed  have  been 
stated,  viz.,  fraud  and  negligence.  These  are  tortious 
acts,  but  because  there  exists  in  this  relationship  the 
further  equitable  obligation  to  be  faithful  to  the 
trust,  violations  of  which  are  remediable  in  equity, 
some  confusion  arises  when  we  come  to  consider  these 
wrongs  from  the  standpoint  of  a  remedy  at  law  in 
tort.  It  does  not  seem  to  follow  that  because  of  the 
remedy  for  the  acts  of  misfeasance  on  the  part  of  the 
trustee  in  equity,  that  this  should  destroy  the  charac- 
ter of  his  act  as  a  legal  wrong.  It  is  said  by  writers 
on  trusts  that  fraud  or  negligence,  mistake  or  con- 
cealment, or  willful  misconduct  in  the  management 
of  the  trust  constitutes  a  breach  of  trust.  It  is  un- 
questionably true  that  for  any  such  omissions  named, 
or  for  omissions  to  perform  some  act  plainly  benefi- 
cial to  the  trust  property,  the  law  will  hold  him  per- 

39  Galbraith  v.  Tracy,  153  111.  54,  46  Am.  St.  Hep.  867,  38  N.  E. 
937;  Jewett  v.  Miller,  10  N.  Y.  402,  61  Am.  Dec.  751. 

40  Cole  v.  Stokes,  113  N.  C.  270,  18  S.  E.  321;  Avery's  Trustee  v. 
Avery,  90  Ky.  613,  14  S.  W.  593;  Casey  v.  Casey,  14  111.  112;  Spencer 
&  Newbold's  Appeal,  80  Pa.  St.  317;  Farnam  v.  Brooks,  9  Pick.  212; 
Ringgold  v.  Ringgold,  1  Har.  &  G.  11,  18  Am.  Dec.  250. 
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sonally  responsible.41  The  general  rules  of  the  law 
of  negligence  as  to  the  measure  of  care  to  be  exacted 
under  any  circumstances  apply  to  this  relation.  While 
various  statements  of  the  degree  necessary  are  found 
in  the  decisions,  they  can  all  be  reduced  to  that  fa- 
miliar doctrine  that  the  care  and  diligence  must  be 
such  as  may  seem  to  be  reasonably  necessary  under 
the  circumstances.42  His  first  duty  is  to  take  posses- 
sion of  all  the  trust  property,  and  he  is  bound  to  use 
due  care  in  this,  being  responsible  for  his  failure  for 
resulting  losses.43  Chostes  in  action  should  be  reduced 
to  possession  as  quickly  as  possible  to  avoid  insol- 
vency of  the  debtors,44  though  there  is  a  variation  in 
the  measure  of  care  dependent  upon  the  nature  of  the 
trust,  especially  as  applied  to  administrators  and 
guardians.45  His  next  duty  concerns  the  preserva- 
tion of  the  property,  whatever  care  and  diligence 
seems  reasonably  necessary  for  the  accomplishment 
of  this  end  being  required.  He  cannot  be  held  for 
theft  if  he  has  acted  as  a  prudent  man  ordinarily 
would   under    the   circumstances.46     The    nature    of 

41  Hutchinson  v.  Lord,  1  Wis.  286,  60  Am.  Dec.  381. 

42  Hun  v.  Cary,  82  JST.  Y.  65,  37  Am.  Rep.  546.  The  trustee  is 
bound  to  observe  how  men  of  prudence,  discretion  and  intelligence 
manage  their  own  affairs:  Harvard  College  v.  Amory,  9  Pick.  446; 
Bowker  v.  Pierce,  130  Mass.  262;  Morrow  v.  Saline  Co.,  21  Kan.  484; 
"not  the  highest  degree,  not  such  as  a  very  vigilant  or  extremely 
careful  person  would  exercise":  Hun  v.  Cary,  82  N.  Y.  65,  37  Am. 
Rep.  546.  "He  must  exercise  the  highest  good  faith":  Morrow  v. 
Saline  Co.,  21  Kan.  484. 

43  gpeakman  v.  Tatem,  48  N.  J.  Eq.  136,  21  Atl.  466.  Must  re- 
cover strayed  livestock:  Tuttle  v.  Robinson,  33  N.  H.  104. 

44  Johnston's  Estate,  9  Watts  &  S.  107;  Schultz  v.  Pulver,  11 
Wend.  361;  Charlton's  Appeal,  34  Pa.  St.  473,  75  Am.  Dec.  673. 

46  Boaz  v.  Milliken,  83  Ky.  634;  Chambersburg  etc.  Association's 
Appeal,  76  Pa.  St.  203. 

46  Carpenter  v.  Carpenter,  12  R.  I.  544,  34  Am.  Rep.  716;  State 
v.  Meagher,  44  Mo.  356,  100  Am.  Dec.  298;  Stevens  v.  Gage,  55  N. 
H.  175,  20  Am.  Rep.  191;  Campbell  v.  Miller,  38  Ga.  304,  95  Am. 
Dec.  389;  Litchfield  v.  White,  7  N.  Y.  438,  57  Am.  Dec.  534. 
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some  trusts  may  require  the  trustee  to  make  invest- 
ments, and  in  the  performance  of  this  duty  reasonable 
prudence  demands  that  they  be  made  so  as  to 
produce  the  largest  income  consistent  with  the 
reasonable  safety  of  the  principal.  Here,  too,  the 
measure  of  care  varies  according  to  conditions  and 
the  nature  of  the  trust.  More  care  will  be  exacted 
respecting  the  safety  of  and  income  to  be  received 
from  funds  which  have  once  been  in  the  hands  of  the 
trustee,  than  in  regard  to  those  which  he  has  not  yet 
reduced  to  possession.47  It  is  the  general  rule  that  if 
a  trustee  exercises  good  faith  and  makes  investments 
such  as  a  business  man  of  ordinary  prudence  would 
make,  he  is  freed  from  liability  for  loss  through  the 
failure  of  the  investment.48  Courts  have  differed 
somewhat  in  their  expressions  of  what  constitutes  or- 
dinary prudence,  owing,  perhaps,  to  the  habits  and 
conditions  of  their  people.  The  exercise  of  sound 
judgment  and  discretion,  honest  fidelity,  diligence, 
and  care  is  a  standard  which  may  be  applied  to  all 
conditions  and  circumstances.49 

47  Nyce's  Estate,  5  Watts  &  S.  254,  40  Am.  Dec.  498;  Pirn  v. 
Downing,  11  Serg.  &  R.  67;  Johnson's  Appeal,  12  Serg.  &  R.  317; 
Konigmacher  v.  Kimmel,  1  Penr.  &  W.  207,  21  Am.  Dec.  374;  Schultz 
v.  Pulver,  11  Wend.  361.  As  to  investment  of  funds  where  the 
trust  is  created  by  the  court,  an  order  should  be  procured:  White 
v.  Sherman,  168  111.  589,  61  Am.  St.  Rep.  132,  48  N.  E.  128;  State 
v.  Gooch,  97  N.  C.  186,  2  Am.  St.  Rep.  284,  1  S.  E.  653.  Statutes  as 
to  manner  of  investment  must  be  followed:  Fidelity  etc.  Co.  v. 
Glover,  90  Ky.  355,  14  S.  W.  343;  unless  permissive:  Clark  v.  Beers, 
61  Conn.  87,  23  Atl.  717;  Durrett  v.  Commonwealth,  90  Ky.  312, 
14  S.  W.  189. 

48  Barney  v.  Parsons,  54  Vt.  623,  41  Am.  Rep.  858;  Lovell  v. 
Minot,  20  Pick.  116,  32  Am.  Dec.  206;  Mattocks  v.  Moulton,  84  Me. 
552,  24  AG.  1004;  Whitecar's  Estate,  147  Pa.  St.  368,  23  Atl.  575. 

49  Barney  v.  Parsons,  54  Vt.  623,  41  Am.  Rep.  858.  Certain 
classes  of  investments  peculiarly  liable  to  depreciation  should  be 
avoided:  Mattocks  v.  Moulton,  84  Me.  552,  24  Atl.  1004.  The  com- 
mercial world  regards  loans  made  upon  adequate  real  estate  secur- 
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§  129.  Guardian  and  Ward— Fraud  and  Negligence.— 
The  law  requires  a  guardian  to  use  the  utmost  good 
faith  in  his  conduct  with  and  toward  his  ward  and  the 
trust  property,  as  well  as  due  care  in  the  control  and 
management  of  the  trust  fund  and  property.  All 
dealings  between  guardians  and  wards  are  presump- 
tively fraudulent  and  void,  or  at  least  voidable  at  the 
election  of  the  ward,  whether  beneficial  to  the  guard- 
ian or  not,  unless  it  can  be  shown  that  the  transac- 
tions are  attended  with  the  fullest  deliberation  and 
knowledge  on  the  part  of  the  ward,  and  the  utmost 
good  faith  on  the  part  of  the  guardian.50  Thus,  a 
guardian  can  make  no  profit  for  himself  out  of  his 
ward's  estate.51  He  will  become  liable  for  losses  oc- 
curring when  he  deposits  the  money  in  his  individual 
name,53  or  takes  a  bond  or  note  payable  to  himself 

ity  as  more  safe  than  any  other:  Simmons  v.  Oliver,  74  Wis.  633,  43 
N.  W.  561;  Hall  v.  Hall,  43  Ala.  488,  94  Am.  Dec.  703.  Railroad 
stock  not  desirable:  Kimball  v.  Reding,  31  N.  H.  352,  64  Am.  Dec. 
333.  Investment  of  trust  funds  in  bank  stock  when  negligence: 
Morris  v.  Wallace,  3  Pa.  St.  319,  45  Am.  Dec.  642.  The  courts 
universally  uphold  first  mortgage  loans:  State  v.  Slevin,  93  Mo.  253, 
3  Am.  St.  Rep.  526,  6  S.  W.  68;  Hall  v.  Hall,  43  Ala.  488,  94  Am. 
Dec.  703;  Slauter  v.  Favorite,  107  Ind.  291,  57  Am.  Rep.  106,  4  N. 
E.  880.  "The  utmost  care  and  prudence  will  not  always  guard 
against  loss."  "The  court  of  chancery,  before  the  Declaration  of 
Independence,  appears  to  have  allowed  some  latitude  to  trustees  in 
making  investments":  Lamar  v.  Mieou,  112  U.  S.  452,  5  Sup.  Ct. 
Rep.  221. 

50  Ferguson  v.  Lowery,  54  Ala.  510,  25  Am.  Rep.  718;  Chorpen- 
ning's  Appeal,  32  Pa.  St.  315,  72  Am.  Dec.  789;  Bberts  v.  Bberts,  55 
Pa.  St.  100;  Talbot  v.  Provine,  7  Baxt.  (Tenn.)  502;  Meek  v.  Perry, 
36  Miss.  190;  Earhart  v.  Holmes,  97  Iowa,  649,  66  N.  W.  898;  Love 
v.  Lea,  37  N.  C.  627. 

51  Chanslor  v.  Chanslor,  11  Bush,  663;  Seguin's  Appeal,  103  Pa. 
St.  139;  Hay  ward  v.  Ellis,  13  Pick.  272;  Draper  v.  Joiner,  9  Humph. 
612,  49  Am.  Dec.  719;  Williams  v.  Palmer,  2  Baxt.  (Tenn.)  488;  Kyle 
v.  Barnett,  17  Ala.  306. 

62  Jenkins  v.  Walter,  8  Gill  &  J.  (Md.)  218,  29  Am.  Dec.  539; 
O'Connor  v.  Decker,  95  Wis.  202,  70  N.  W.  286;  Booth  v.  Wilkinson, 
78  Wis.  652,  23  Am.  St  Rep.  443,  47  N.  W.  1128. 
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individually  for  money  due  the  trust  estate,53  or  pur- 
chases property  with  the  funds  of  his  ward  taking  the 
title  in  his  own  name,54  or  mingles  the  trust  funds  or 
property  with  his  own  in  business.55  So  is  he  liable 
personally  for  any  depreciation  or  loss  of  the  prop- 
erty which  results  from  his  negligence.56.  He  is  not 
considered  negligent  and  responsible  if  he  places 
bonds  or  other  securities  in  the  care  of  a  bank  official 
and  the  same  are  stolen  from  the  bank  vaults;57  nor 
where  he  places  claims  due  the  estate  with  a  reputa- 
ble attorney  for  collection  who  embezzles  the  pro- 
ceeds;58 nor  if  a  bank,  in  which  he  deposits  the  trust 
funds,  and  which  is  generally  considered  safe  and  sol- 
vent, becomes  insolvent.59  As  a  guardian  is  a  trustee 
for  investment,  and  not  for  collection  and  disburse- 
ment merely,  he  is  not  compelled  to  begin  suit  imme- 
diately upon  entering  upon  the  discharge  of  his  du- 
ties, to  collect  all  debts  and  obligations  due  the  es- 
tate.60 Still,  if  by  reason  of  any  negligence  on  his 
part,  any  obligation  due  his  ward  becomes  lost,  he  is 

53  Knowlton  v.  Bradley,  17  N.  Et.  458,  43  Am.  Dec.  609;  Brown 
v.  Dunham,  11  Gray,  42;  White  v.  Parker,  8  Barb.  48. 

64  Rice  v.  Rice,  108  111.  199;  Patterson  v.  Booth,  103  Mo.  402,  15 
S.  W.  543;  Durling  v.  Hammar,  20  N.  J.  Bq.  220;  Alexander  v.  Alex- 
ander, 46  6a.  283. 

65  White  v.  Parker,  8  Barb.  48;  Lowry  v.  State,  64  Ind.  421;  Bond 
v.  Lockwood,  33  111.  212;  Clay  v.  Clay,  60  Ky.  548;  Winstead  v. 
Stanfield,  68  N.  C.  40. 

56  Truss  v.  Old,  6  Rand.  (Va.)  556,  18  Am.  Dee.  748;  Bond  v. 
Lockwood,  33  111.  212;  State  v.  Tittman,  54  Mo.  App.  490. 

57  Carpenter  v.  Carpenter,  12  R.  I.  544,  34  Am.  Rep.  716. 

58  Landmesser's  Appeal,  126  Pa.  St.  115,  12  Am.  St.  Rep.  854, 
17  Atl.  543. 

59  In  re  Law's  Estate,  144  Pa.  St.  499,  22  Atl.  831;  Parsley's 
Administrator  v.  Martin,  77  Va.  376,  46  Am.  Rep.  733. 

60  Boaz  v.  Milliken,  83  Ky.  652;  White  v.  Robinson,  64  N.  C.  698; 
Covington  v.  Leak,  67  N.  C.  363;  Love  v.  Logan,  69  N.  C.  70; 
Stem's  Appeal,  5  Whart.  472,  34  Am.  Dec.  569;  Chambersburg  etc. 
Association's  Appeal,  76  Pa.  St.  203. 
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responsible  for  its  loss.61  So  it  is  held  that  a  guard- 
ian is  chargeable  not  only  with  what  he  has  received, 
but  also  with  what  he  might  have  received.62 

This  subject  cannot  be  pursued  further.  In  fact, 
readers  will  hardly  turn  to  this  book  for  its  investi- 
gation, because  the  acts  of  neglect  on  the  part  of  a 
trustee  are  interwoven  with  his  acts  in  the  ,  perform- 
ance of  the  duties  of  his  trust,  and  as  already  stated, 
are  remediable  in  equity,  and  in  many  instances  by 
action  upon  the  bond  of  such  officer.63 

§  130.  Personal  Liability  of  Corporate  Officers  to 
Third  Persons. — Officers  of  corporations  are  its  agents, 
and  as  such  differ  from  no  other  class  of  agents,  so  far 
as  concerns  their  liability  personally  for  tortious  acts 
committed  by  them.  The  general  doctrine  that  in 
tort  committed  by  virtue  of  an  existing  relation  of 
agency  all  are  wrongdoers  and  may  be  sued  jointly 
and  severally,64  and  if  the  act  committed  by  the  agent 
for  his  principal  results  in  a  legal  wrong,  such  agent 
cannot  insist  upon  being  held  exempt  from  liability 
because  he  was  acting  for  another,65  applies  as  well 
to  corporate  officers  acting  on  behalf  of  the  corpora- 
tion as  in  other  relations.  They  are  liable  to  the 
same  extent  as  other  agents  for  all  acts  of  misfeas- 

61  Williamson  v.  Williams,  59  N.  C.  62;  Clodfelter  v.  Bost,  70  N. 
C.  733;  Coggins  v.  Flythe,  113  N.  C.  102,  18  S.  E.  96;  Hughes  v. 
Mitchell,  19  Ala.  268;  Lane  v.  Mickle,  43  Ala.  109;  Balthaser's  Ap- 
peal, 133  Pa.  St.  338,  19  Atl.  403;  Monget  v.  Walker,  4  La.  Ann.  214; 
Whittikam  v.  Swain,  9  La.  Ann.  122. 

62  Clark  v.  Burnside,  15  111.  62;  Bond  v.  Lockwood,  33  111.  212; 
Smith  v.  Gummere,  39  N.  J.  Eq.  27;  Mudd  v.  Eeed,  11  Ky~  Law  Rep. 
998;  Armfield  v.  Brown,  73  N.  C.  81;  Shurtleff  v.  Rile,  140  Mass.  213, 
4  N.  E.  407. 

63  State  v.  Slevin,  93  Mo.  253,  3  Am.  St.  Rep.  527,  6  S.  "W.  68. 

64  Berghoff  v.  McDonald,  87  Ind.  549. 

65  Kimball  v.  Billings,  55  Me.  147,  92  Am.  Dec.  581;  Phelps  v. 
Wait,  30  N.  Y.  78. 
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ance  or  malfeasance  to  third  persons,66  and  for  acts 
of  nonfeasance  to  the  corporation.67  For  example, 
an  officer  is  personally  liable  for  his  negligent  acts,6" 
for  acts  of  misrepresentation  and  fraud.6"  The  gen- 
eral doctrines  discussed  in  this  volume  apply  to  offi- 
cers of  corporations. 

§  131.    Liability  of  Directors  of  Corporations  Other 
Than  Banks— Relation  of  Directors  to  Corporation  and 

Stockholders. — The  relation  which  directors  sustain  to 
those  interested  in  the  affairs  of  a  corporation  has  an 
important  bearing  upon  their  liability  for  their  acts. 
They  sustain  a  dual  relation  dependent  upon  their 
duty  to  the  classes  of  persons  for  whom  they  act.  The 
relation  existing  between  directors  and  the  stock- 
holders of  a  corporation,  while  not  a  technical  trust, 
nevertheless  partakes  of  the  character  of  a  trust,  the 
view  pretty  generally  prevailing  that  in  addition  tp 
their  being  agent®  for  the  corporation,  they  occupy 
rather  a  fiduciary  relation  to  the  stockholders.  This 
relation  has  much  to  do  with  the  determination  of  the 
measure  of  their  duty  and  its  violation,  as  well  as  the 
remedy  therefor.  We  are  now  speaking  of  corpora- 
tions other  than  banking  companies,  although,  so  far 

66  Bell  v.  Josselyn,  3  Gray,  309,  63  Am.  Dec.  741;  Greenberg  v. 
Whitcomb  Lumber  Co.,  90  Wis.  225,  48  Am.  St.  Kep.  911,  63  N.  W. 
93. 

67  Id.;  Henshaw  v.  Noble,  7  Ohio  St.  226;  Murray  v.  Usher,  117 
N.  Y.  542;  Hill  v.  Caverly,  7  N.  H.  215,  26  Am.  Dec.  735.  See  dis- 
cussion of  this  in  an  able  note  in  48  Am.  St.  Rep.  913,  924,  925, 
where  the  subject  of  "Personal  Liability  of  Officers  of  Corporations 
to  Third  Persons"  is  extensively  treated  with  full  citation  of  the 
cases. 

68  Id.;  Bell  t.  Josselyn,  3  Gray,  309,  63  Am.  Dec.  741;  Osborne  v. 
Morgan,  130  Mass.  103,  39  Am.  Rep.  437.  Other  cases  in  48  Am. 
St.  Rep.  911,  927,  note. 

69  Hammond  v.  Hussey,  51  N.  H.  40,  12  Am.  Rep.  41;  Salmon  v. 
Richardson,  30  Conn.  360,  79  Am.  Dec.  255;  Clark  v.  Edgar,  84  Mo. 
106,  54  Am.  Rep.  84. 
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as  concerns  the  relation  between  directors  and  stock- 
holders, it  should  not  be  different  in  either  class,  anc1 
the  authorities  now  cited  bear  not  upon  banking  cor- 
porations. Their  position  implies  that  confidence  is 
reposed  in  them.70    Some  authority  holds  that  there 

70  Alabama:  Bank  v.  St.  John,  25  Ala.  611.  Not  in  a  technical 
sense:  O'Conner  M.  &  M.  Co.  v.  Coosa  Furnace  Co.,  95  Ala.  614,  36 
Am.  St.  Rep.  251,  10  South.  290. 

Indiana:  Board  of  Commrs.  v.  Reynolds,  44  Ind.  509,  15  Am.  Rep. 
245. 

Maine:  European  etc.  R.  Co.  v.  Poor,  59  Me.  277. 

Massachusetts:  Peabody  v.  Flint,  6  Allen,  56. 

Michigan.— Directors  are  agents,  upon  the  trust  and  confidence 
that  the  business  -will  be  cared  for  for  the  common  benefit  of  the 
stockholders:  Ten  Eyck  v.  Pontiac  etc.  R.  R.  Co.,  74  Mich.  226,  16 
Am.  St  Rep.  633,  41  N.  W.  905. 

Minnesota.— The  directors  of  a  corporation  are  its  agents,  and 
occupy  a  fiduciary  relation  to  it:  Horn  Silver  Min.  Co.  v.  Ryan,  42 
Minn.  196,  44  N.  W.  56. 

New  Hampshire:  Richards  v.  New  Hampshire  Ins.  Co.,  43  N.  H. 
263. 

New  York:  Butts  v.  Wood,  37  N.  Y.  317;  Robinson  v.  Smith,  3 
Paige,  222,  24  Am.  Dec.  212;  Brinkerhofl  v.  Bostwick,  105  N. 
Y.  567,  12  N.  E.  58;  O'Brien  v.  Fitzgerald,  143  N.  Y.  377,  38  N.  E. 
371.  "The  directors  of  corporations  are  trustees  of  the  stockholders, 
and,  in  a  certain  sense,  of  the  creditors":  Bliss  v.  Matteson,  45  N.  Y. 
23. 

North  Carolina:  Solomon  v.  Bates,  118  N.  C.  311,  54  Am.  St.  Rep. 
725,  24  S.  E.  478. 

Texas.— "The  relation  not  only  of  principal  and  agent  exists  be- 
tween the  corporation  and  director,  but  also  the  relation  of  trustee 
and  cestui  que  trust  exists  between  them  and  the  stockholders": 
Seale  v.  Baker,  70  Tex.  283,  291,  8  Am.  St.  Rep.  592,  7  S.  W.  742. 

United,  States  Courts "As  officers  of  the  company,  they  had  the 

custody  and  charge  of  the  railroad  and  all  the  property  of  the  cor- 
poration. And  they  held  it  in  a  very  legitimate  sense  as  trustees. 
Certainly  they  were  trustees  of  the  stockholders,  and  also  to  a 
considerable  degree  of  the  bondholders,  etc.":  Jackson  v.  Ludeling, 
21  Wall.  616,  624. 

Wisconsin.— Not  trustees  in  the  technical  sense:  North  Hudson  etc. 
Assn.  v.  Childs,  82  Wis.  460,  33  Am.  St  Rep.  57,  52  N.  W.  600. 
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is  no  privity  or  trust  relation  between  directors  and 
stockholders,  but  that  they  are  only  mandataries.  Mr. 
Justice  Sharswood,  of  Pennsylvania,  says:  "It  is  by 
no  means  a  well-settled  point  what  is  the  precise  re- 
lation which  directors  sustain  to  stockholders.  They 
are,  undoubtedly,  said  in  many  authorities  to  be  trus- 
tees, but  that,  as  I  apprehend  is  only  in  a  general 
sense  as  we  term  an  agent  or  any  bailee  intrusted 
with  the  care  and  management  of  the  property  of  an- 
other. It  is  certain  that  they  are  not  technical  trus- 
tees. They  can  only  be  regarded  as  mandataries — 
persons  who  have  gratuitously  undertaken  to  perform 
certain  duties,  and  who  are  therefore  bound  to  apply 
ordinary  skill  and  diligence,  but  no  more."71  It  has 
been  held  that,  where  persons  doing  business  with  an 
insurance  company,  relying  upon  certain  representa- 
tions which  are  false,  in  an  action  brought  by  such 
persons  against  the  directors  of  the  company  in  tort, 
the  fact  that  there  was  no  privity  of  contract  be- 
tween the  parties  is  immaterial.72 

The  relation  existing  between  the  directors  of  a 
corporation  and  third  persons — its  creditors — so  long 
as  the  corporation  remains  solvent,  is  not  a  trust  re- 
lation, the  directors,  like  other  officers,  being  mere 
agents  of  the  corporation  and  may  be  held  in  tort  in- 
dividually.73 But  the  moment  that  the  corporation 
becomes  insolvent,  according  to  the  greater  weight 
of  authority,  the  capital  and  assets  of  such  corpora- 
tion constitute  a  trust  fund  in  the  hands  of  the  direc- 
tors to  be  used  only  in  the  attainment  of  the  objects 
for  which  the  corporation  was  created,  and  it  cannot 

7i  Spering's  Appeal,  71  Pa.  St.  11,  10  Am.  Eep.  684.  "There  is 
no  privity  or  trust  relation  between  directors  and  stockholders: 
Allen  v.  Curtis,  26  Conn.  456.  Their  relation  to  the  corporation  is 
that  of  agents:  Byan  v.  Leavenworth  etc.  R.  R.  Co.,  21  Kan.  365. 

72  Salmon  v.  Richardson,  30  Conn.  360,  79  Am.  Dec.  255. 

73  Ante,  sec.  130. 
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lawfully  be  diverted  to  any  other  purpose.  The  cus- 
tody and  control  of  the  property,  and  the  manage- 
ment of  the  business  of  the  corporation,  are  confided 
to  the  trustees,  who  become,  in  case  of  its  insolvency, 
trustees  for  the  creditors  whose  rights  are  then  supe- 
rior to  the  rights  of  the  stockholders.74  This  doc- 
trine is  denied  in  other  states,  where  it  is  held  that  an 
insolvent  corporation  does  not  hold  its  property  as 
a  trust  fund.75 

The  directors,  as  before  stated,  in  the  transaction 
of  the  business  of  the  corporation,  not  sustaining  the 
same  relation  to  the  creditors  as  they  do  to  the  cor- 
poration, not  being  agents  or  trustee®  of  the  credi- 
tors,76 may  not,  at  least  in  the  ordinary  corporation, 
other  than  banking  companies,  be  called  to  account 
at  the  instigation  of  creditors  for  their  neglect  and 
mismanagement  of  the  business  of  the  company 
whereby  its  assets  become  diminished  and  wasted. 

But  third  persons  dealing  with  a  corporation  in  re- 
liance upon  certain  false  representations  made  by 
the  directors  may  sue  the  latter  in  tort  which  is  a  dis- 
tinct act.77 

74  Rouse  v.  Merchants'  Nat.  Bank,  46  Ohio  St  493,  498,  15  Am. 
St.  Rep.  644,  22  N.  E.  293;  Taylor  on  Private  Corporations,  sec.  34. 
The  only  sense  in  which  it  is  a  trust  fund  is  that  its  assets  must 
be  used  in  the  discharge  of  the  corporate  obligations:  Butler  v. 
Harrison  etc.  Co.,  139  Mo.  467,  61  Am.  St.  Rep.  464,  41  S.  W.  234; 
Cook  v.  Moody,  18  Wash.  114,  63  Am.  St.  Rep.  872,  50  Pac.  1020; 
Memphis  Barrel  etc.  Co.  v.  Ward,  99  Tenn.  172,  63  Am.  St.  Rep. 
825,  42  S.  W.  13;  Crofoot  v.  Thatcher,  19  Utah,  212,  75  Am.  St.  Rep. 
725,  57  Pac.  171;  Singer  v.  Hutchinson,  183  111.  606,  75  Am.  St.  Rep. 
133,  56  N.  E.  388;  Beach  v.  Miller,  130  111.  162,  17  Am.  St.  Rep. 
291,  22  N.  E.  464. 

75  Barrett  v.  Pollak  Co.,  108  Ala.  390,  54  Am.  St.  Rep.  172,  18 
South.  615;  Butler  v.  Harrison  etc.  Co.,  139  Mo.  467,  61  Am.  St. 
Rep.  464,  41  S.  W.  234. 

76  O'Conner  etc.  Co.  v.  Coosa  Furnace  Co.,  95  Ala.  614,  36  Am. 
St.  Rep.  251,  10  South.  290. 

77  Salmon  v.  Richardson,  30  Conn.  360,  79  Am.  Dec.  255. 
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The  officers  or  directors  may  ordinarily  be  com- 
pelled to  respond  personally  and  make  good  any 
losses  sustained  by  reason  of  their  neglect  in  an  ac- 
tion by  the  corporation,  or  by  some  one  representing 
it,  the  corporation  always  being  a  party.  The  cor- 
poration is  the  proper  party  to  sne  in  the  first  in- 
stance, but,  if  it  refuses,  the  action  may  then  be 
maintained  by  a  stockholder.78  Before  such  stock- 
holder can  maintain  such  action,  however,  he  must 
allege  and  show  a  refusal,  or  virtual  refusal,  of  the 
corporation  to  sue.79  But  when  the  wrongdoers  are 
the  managers  or  the  directors  or  officers,  a  stock- 
holder may  then  maintain  an  action  without  apply- 
ing to  the  corporation  to  have  it  institute  an 
action.80 

§  132.  Same  Continued— For  What  Acts  Directors 
Personally  Liable. — What  acts  on  the  part  of  directors 
will  give  rise  to  this  personal  liability  is  a  question 
which  has  received  the  most  serious  and  careful  con- 
sideration by  the  courts  with  respect  to  directors  of 
banking  corporations,81  but  not  so  much  as  to  other 
corporations.     There  is,  perhaps,  a  distinction  to.be 

78  Thompson  on  Corporations,  sec.  4092;  Smith  v.  Poor,  40  Me. 
415,  63  Am.  Dee.  672;  Robinson  v.  Smith,  3  Paige,  222,  24  Am. 
Dec.  212;  Hersey  v.  Veazie,  24  Me.  9,  41  Am.  Dec.  364;  Hodges  v. 
New  England  Screw  Co.,  1  R.  I.  312,  53  Am.  Dec.  624;  Horn  Silver 
Min.  Co.  v.  Ryan,  42  Minn.  196,  44  N.  W.  56.  Should  be  brought  by 
the  corporation:  Cates  v.  Sparkman,  73  Tex.  619,  15  Am.  St.  Rep. 
807,  11  S.  W.  846;  Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn.  630,  24 
Am.  St.  Rep.  625,  15  S.  W.  448  (if  the  corporation  refuses,  stock- 
holders may  bring  the  action  but  it  must  be  for  the  benefit  of  the* 
corporation).    See  sec.  137,  post. 

79  Cates  v.  Sparkman,  73  Tex.  619,  15  Am.  St.  Rep.  807,  11  S.  W. 
846;  Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn.  630,  24  Am.  St.  Rep. 
625,  15  S:-  W.  448. 

so  Rothwell  v.  Robinson,  39  Minn.  1,  12  Am.  St.  Rep.  608,  38  N.  W. 
772;  Mussina  v.  Goldthwaite,  34  Tex.  125,  7  Am.  Rep.  281;  March 
v.  Eastern  R.  Co.,  40  N.  H.  548,  77  Am.  Dec.  732. 

8i  See  sea  136,  post. 
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observed  between  the  respective  duties  of  directors 
of  ordinary  corporations,  such  as  manufacturing, 
mercantile,  and  railroad  companies,  where  the  rights 
of  the  creditors  and  stockholders  depend  upon  the 
success  of  the  business,  and  of  directors  of  banking 
companies,  where,  at  least  in  some  cases,  special  trust 
and  confidence  is  reposed. 

It  must  be  conceded  that  there  is  at  least  a  clear 
variation  in  the  measure  of  care  to  be  exacted  of  di- 
rectors of  banks  because  of  the  nature  of  the  busi- 
ness. 

The  general  doctrine  applicable  to  all  classes  of 
corporations  is,  that  a  corporation  has  a  remedy 
against  its  directors  and  officers  for  negligence, 
fraud,  breaches  of  trust,  or  for  acts  done  in  excess  of 
their  authority.  The  liability  is  distinct  and  sev- 
eral, depending  upon  the  evidence  against  each  one, 
though  all  may  be  joined  who  have  participated  in 
the  unlawful  act.  No  action  can  be  maintained 
against  a  minority  of  the  directors  whose  acts  do  not 
have  a  controlling  effect  upon  the  affairs  of  the  com- 
pany.82    The  principle  of  liability  of  the  officers  to 

82  North  Hudson  Mut.  Bldg.  Assn.  v.  Childs,  82  Wis.  460,  33  Am. 
St  Rep.  57,  52  N.  W.  600.  This  was  for  losses  sustained  by  gross 
neglect,  mismanagement  and  inattention  to  duty.  "The  remedy 
of  the  corporation  for  the  wrong  done  is  either  at  law  or  in  equity, 
according  to  the  nature  of  the  case":  Id.  See,  also,  Franklin  Ins. 
Co.  v.  Jenkins,  3  Wend.  130.  Directors  are  liable  to  the  corpora- 
tion for  fraud  and  misconduct  in  office:  Smith  v.  Poor,  40  Me.  415, 
63  Am.  Dec.  672  (this  was  a  gaslight  company).  "A  director  is  per- 
■  sonally  responsible,  not  only  for  his  fraud  and  willful  neglect,  but 
also  for  his  negligence,  especially  gross  negligence":  Seale  v.  Baker, 
70  Tex.  283,  8  Am.  St.  Rep.  592,  7  S.  W.  742.  They  are  liable  as 
trustees  for  fraudulent  breach  of  trust:  Hodges  v.  New  England 
Screw  Co.,  1  R.  I.  312,  53  Am.  Dec.  624;  Bank  v.  St.  John,  25  Ala. 
566.  Action  by  stockholder  against  directors  for  fraudulent  acta 
sustained  in  Eschweiler  v.  Stowell,  78  Wis.  316,  23  Am.  St  Rep.  411, 
47  N.  W.  361;  Cates  v.  Sparkman,  73  Tex.  619,  15  Am.  St.  Rep.  806, 
11  S.  W.  846. 
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the  corporation  for  damages  caused  by  negligent 
or  unauthorized  acts  rests  upon  the  common-law 
rule,  which  renders  every  agent  liable  who  violates 
his  authority  or  neglects  his  duty  to  the  damage  of 
his  principal.  It  seems  to  be  now  universally  agreed 
that  no  matter  whether  the  act  is  prohibited  by  the 
charter  or  by-laws,  the  liability  is  on  the  ground  of 
violation  of  authority  or  neglect  of,  duty.83  Direc- 
tors of  a  corporation  have  been  held  personally  liable 
for  death  caused  by  the  explosion  of  gunpowder  un- 
lawfully stored  by  the  corporation,84  for  nuisance 
created  under  their  general  authority,85  for  suffering 
the  corporate  funds  to  be  wasted  by  their  gross  negli- 
gence,86 for  fraud,  87  and  the  like. 

§  133.  Scope  and  Extent  of  Duty  of  Directors.— Com- 
ing now  to  look  particularly  into  the  scope  and  ex- 
tent of  the  duty  of  directors,  so  that  a  conclusion 
may  be  reached  as  to  whether  they  may  be  subjected 
to  further  liability  than  for  fraud  or  breach  of  trust, 
it  may  be  observed  that  treating  them,  as  do  some 
courts,  as  trustees,  courts  of  equity  will  compel  them 
to  respond  to  the  parties  in  interest  whom  they  repre- 
sent, viz.,  the  stockholders,  and  will  hold  them  to 
stricter  accountability  because  of  this  fiduciary  re- 
lation.88 The  sole  difficulty  arises  in  determining 
what  their  responsibility  is  for  negligence;  more 
scrupulous  care  may  be  expected  of  them  because  of 

83  North  Hudson  Mut.  Bldg.  Assn.  v.  Childs,  82  Wis.  460,  33  Am. 
St.  Rep.  57,  52  N.  W.  600. 

84  Cameron   v.   Kenyon-Connell   Commercial   Co.,   22  Mont.   312, 
74  Am.  St.  Rep.  602,  56  Pac.  358. 

85  Nunnelly  v.  Southern  Iron  Co.,  94  Tenn.  397,  29  S.  W.  361. 

86  Horn  Silver  Min.  Co.  v.  Ryan,  42  Minn.  196,  44  N.  W.  56. 

87  Clark  v.  Edgar,  84  Mo.  106,  54  Am.  Rep.  84;  Hodges  v.  New 
England  Screw  Co.,  1  R.  I.  312,  53  Am.  Dec.  624. 

88  Thompson  on  Corporations,  sec.  4090. 

Torts,  Vol.  1—18 
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a  fiduciary  relation  than  if  they  are  mere  manda- 
taries. If  their  responsibility  to  the  corporation  is 
to  be  considered  as  based  upon  the  capacity  in  which 
directors  act  for  the  legal  entity,  the  corporation,  as 
that  of  agent  or  mandataries,  their  liability  will  not 
be  so  strict  as  if  they  were  trustees,  because  what 
might  be  a  breach  of  trust  may  not  be  negligence  on 
the  part  of  an  agent  or  mandatary.  A  learned 
writer,  however,  has  observed  with  reference  to  this 
point  of  difference,  that  "it  cannot  be  that,  in  respect 
of  a  matter  which  so  vitally  concerns  the  interests 
of  men  engaged  in  mercantile  pursuits,  there  is  one 
rule  of  right  in  a  court  of  law,  and  another  rule  of 
right  in  a  court  of  equity."89 

In  respect  of  the  duties  of  directors  there  has  been 
much  discussion,  with  resulting  multitude  of  expres- 
sions of  opinion,  the  question  of  their  relation  always 
entering  into  the  matter.  It  must  be  acknowledged 
that  in  all  corporations  with  the  single  exception 
of  savings  banks,  that  they  are  mandataries,"0 
though  they  are  a  class  of  mandataries  peculiar  to 
themselves,  and  demanding,  it  would  seem,  a  special 
governing  rule  of  care.  No  other  class  of  manda- 
taries have  such  implicit  confidence  placed  in  them 
concerning  the  management  of  important  business 
interests.  And  being  themselves  interested  as  stock- 
holders, they  do  not  occupy  the  usual  position  of  a 
mandatary. 

But  it  is  contended  by  very  respectable  authority 
that  being  thus  mandataries,  giving  their  services 
without    compensation,  that   with    respect   to   their 

89  Id.,  sec.  4102. 

90  Briggs  v.  Spaulding,  141  U.  S.  132,  11  Sup.  Ct.  Rep.  924;  Sper- 
ing's  Appeal,  71  Pa.  St.  11,  10  Am.  Rep.  684;  Swentzel  v.  Penn  Bank, 
147  Pa.  St.  140,  30  Am.  St.  Rep.  718,  23  Atl.  405,  415;  Shea  v.  Mabry, 
1  Lea,  319;  Hughes  v.  Brown,  88  Tenn.  578,  13  S.  W.  286. 
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responsibility  to  stockholders,  they  should  not  be 
held  personally,  except  when  they  have  been  guilty 
of  some  fraud,  or  have  known  or  connived  at  some 
fraud  in  others,  or  where  such  fraud  might  have  been 
prevented  had  they  given  ordinary  attention  to  their 
duties;91  that  they  can  only  be  held  for  negligence 
when  it  is  so  gross  that  it  amounts  to  fraud.955  In 
so  considering  their  liability  the  courts  regulate  their 
duty  according  to  the  relation  of  a  mandatary,  the 
degree  of  care  required  of  them  depending  upon  the 
subject  to  which  it  is  applied;  being,  asi  they  are, 
mere  gratuitous  servants,  they  should  not  be  held  to 
that  high  degree  of  responsibility  of  bailees  for  hire, 
or  expected  to  devote  their  whole  time  and  attention 
to  their  duties;  and  that  hence  they  are  not,  in  the 
absence  of  any  element  of  positive  misfeasance,  and 
solely  on  the  ground  of  passive  negligence,  to  be  held 
liable,  unless  their  negligence  is  gross,  or  they  are 
fairly  subject  to  the  imputation  of  a  want  of  good 
faith;  that  they  are  not  liable,  in  the  absence  of 
fraud  or  intentional  breach  of  trust,  for  negligence 
or  mistakes  of  judgment.  It  is  argued  that  were  a 
more  rigid  rule  to  be  applied,  it  would  be  difficult 
to  get  men  of  character  and  pecuniary  responsibility 
to  fill  such  positions.03  There  is  no  controversy  over 
their  nonliability  for  mere  mistakes  of  judgment.1*4 
Considering  the  directors  as  mandataries,  the  meas- 
ure of  care  is  slight,  being  liable  only  for  gross  neg- 

91  Spering's  Appeal,  71  Pa.  St.  11,  10  Am.  Rep.  684. 

92  Swentzel  v.  Perm  Bank,  147  Pa.  St.  140,  30  Am.  St.  Rep.  718, 
23  Atl.  405,  415. 

93  North  Hudson  Mut.  Bldg.  Assn.  v.  Childs,  82  Wis.  460,  33  Am. 
St.  Rep.  57,  52  N.  W.  600.  For  gross  negligence  and  intention: 
Williams  v.  Hilliard,  38  N.  J.  Eq.  373;  Henry  v.  Jackson,  37  Vt. 
431;  Neall  v.  Hill,  16  Cal.  145,  76  Am.  Dec.  508. 

94  Id.;  Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn.  630,  24  Am.  St. 
Rep.  625,  15  S.  W.  448;  3  Thompson  on  Corporations,  sec.  4103. 
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lect.  But  the  authorities  holding,  in  effect,  this  view 
do  not  thus  express  the  measure  of  care,  but,  on  the 
contrary,  say  that  the  degree  of  care  depends  upon 
the  conditions  and  circumstances  and  the  subject  to 
Which  it  is  applied,  although  they  do  hold  that  they 
are  not  to  be  held  to  the  degree  of  responsibility  of 
bailees  for  hire.95  This  is  contrary  to  what  many 
other  courts  hold  with  respect  to  this  question,  viz.: 
The  diligence  required  of  directors  of  corporations 
in  the  discharge  of  their  duties  is  that  exercised  by 
prudent  men  in  their  own  affairs,  being  that  degree 
of  diligence  characterized  as  ordinary."6  This  leads 
to  a  different  rule  of  responsibility,  and  is  the  key 
to  the  conflict  of  authority.  But  few  cases  have  been 
decided  outside  banking  corporations  which  have 
been  cited  in  this  and  the  previous  section,97  the 
most  of  the  litigation  arising  with  reference  to  bank 
director®,  which  is  next  considered. 

§  134.  Relation  of  Bank  Directors  to  Those  Inter- 
ested.— A  banking  corporation  ought  to  be  (if  it  is 
not)  viewed  in  a  different  light  than  the  ordinary 
mercantile,  manufacturing,  or  transportation  com- 
pany, so  far  as  concerns  the  relation  of  the  directors 
to  the  parties  in  interest.  In  the  latter  class  of  com- 
panies the  parties  primarily  interested  in  its  affairs, 
if  it  is  solvent,  are  its  stockholders  or  bondholders, 
and  ordinary  creditors  may  be  interested  therein. 
But  creditors  have  no  more  right  to  call  in  question 
the  management  of  the  business  of  such  corporation 
than  has  an  ordinary  creditor  the  right  to  complain 
of  the  methods  of  his  debtor.  Stockholders  in  such 
corporations,  however,  are  its  owners  and  interested 

95  Ante,  note  82. 

96  Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn.  630,  24  Am.  St.  Rep. 
625,  15  S.  W.  448.    See  sec.  136,  post,  where  other  cases  are  cited. 

97  Ante,  sec.  132. 
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in  the  success  of  the  business,  and  though  there  is 
a  recognized  distinct  legal  corporate  entity,  it  exists 
for  the  benefit  of  the  stockholders,  and  the  directors 
placed  in  charge  of  the  corporate  management  are 
selected  from  among  the  body  of  stockholders,  and 
are  to  conduct  its  affairs,  so  that  there  will  be  a  re- 
turn in  the  way  of  dividends  to  the  stockholders. 
Directors,  while  in  a  legal  sense  agents  for  the  cor- 
porate entity,  sustain  an  entirely  different  relation 
toward  the  stockholders,  and,  indeed,  a  relationship 
peculiar  to  itself,  unlike  and  not  to  be  compared  with 
any  relationship  existing  under  the  admitted  head 
of  trusts,  but  one  which,  in  parity  of  reason,  is  simi- 
lar to  other  direct  or  implied  trusts,  and  sufficiently 
analogous  thereto  to  warrant  courts,  as  many  of  them 
do,  in  so  considering  them.  This  reasoning  applies 
alike  to  all  classes  of  corporations,  including  banks, 
of  which  it  is  our  purpose  now  to  especially  speak. 
Banking  corporations  transact  an  entirely  different 
kind  of  business  than  do  the  class  above  mentioned. 
It  is  true  that  stockholders  invest  their  money  in 
the  stock  of  banks  for  profit,  and  the  bank  is  organ- 
ized for  engaging  in  the  banking  business,  which 
consists  largely  in  receiving  upon  deposit  money  of 
its  depositors,  and  its  principal  business  is  in  loan- 
ing the  money  so  deposited,  the  amount  of  their 
loans,  if  a  national  bank,  being  limited  by  federal 
law,  which  is  in  the  interest  of  the  depositors. 

While  it  is  universally  conceded  among  the  deci- 
sions that  the  relation  of  debtor  and  creditor  arises 
or  exists  between  a  depositor  and  bank,  other  than 
purely  savings  institutions,98  yet  it  would  seem  that 
because  of  the  character  of  the  business  there  ought 
to  be  a  special  rule  of  care  applied  to  those  placed 
in  the  management  of  such  banks  for  the  purpose  of 

08  See  note   99,  post. 
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handling  people's  money  though  it  may  be  merely  a 
variation  of  that  degree  of  care  designated  as  ordi- 
nary. 

Directors  of  banking  corporations  occupy  one  of 
the  most  important  and  responsible  of  all  business 
relations  to  the  general  public.  Ordinarily,  the  char- 
acter of  the  directory  for  integrity  and  business  ca- 
pacity is  the  measure  of  the  degree  of  confidence  re- 
posed in  the  corporation  by  the  public.  The  doctrine 
as  almost  universally  supported  by  the  authorities 
is  to  the  effect  that  bank  directors  are  not  mere 
agents  like  cashiers,  tellers  and  clerks,  but  that  they 
sustain  a  further  relation  to  the  stockholders  of 
trustees." 

99  California.— In  Oakland  Bank  v.  Wilcox,  60  Cal.  140,  the  ques- 
tion was  involved,  and  seems  to  be  resolved  into  a  relation  of 
trust. 

Connecticut. — "The  directors  of  a  corporation  occupy  a  position  of 
the  highest  trust  and  confidence,  and  the  utmost  good  faith  is  re- 
quired in  the  exercise  of  the  powers  conferred  upon  them":  Mallory 
v.  The  Mallory-Wheeler  Co.,  61  Conn.  131,  23  Atl.  708  (this  was 
a  manufacturing  corporation). 

English  Rule.— "The  directors  of  a  company  are  trustees,  and  they 
have  attached  to  them  for  the  benefit  of  the  shareholders  all  the 
liability  and  duties  which  attach  to  a  trustee  or  agent":  Great 
Luxembourg  By.  Co.  v.  Magnay,  25  Beav.  589;  In  re  Coalbrook  Ry. 
Co.,  18  Beav.  339. 

Illinois. — "We  cannot  concede  that  directors  of  banks  are  no  more 
than  servants  and  agents.  They  are  this,  it  is  true,  but  they  are 
more.  They  are  trustees  of  the  bank,  the  stockholders  and  de- 
positors, and  to  each  they  owe  duties,  for  a  violation  of  which  the 

law  will  hold  them  liable The  depositors,  when  intrusting 

their  entire  fortunes  to  be  informed  that  the  directors  upon 
whose  honor  and  careful  watchfulness  they  are  relying,  owe  them 
no  duty,  were  under  no  obligations  to  take  at  least  reasonable 
precautions  to  guard  their  money  from  the  itching  fingers  of  dis- 
honorable officials,  they  would  certainly  hesitate  long  before  sur- 
rendering upon  such  terms,  etc.  For  gross  negligence  or  incompe- 
tency as  shows  a  reckless  disregard  of  their  duties  to  care  for  and 
protect  funds  committed  to  their  charge,  we  think  they  are  directly 
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responsible  to  their  depositors The  directors  of  a  lank  are  not 

trustees  for  the  stockholders  alone,  hut  they  owe  even  an  earlier 
duty  to  the  depositors.  The  law  is,  as  it  ought  to  be,  very  zealous 
in  exacting  the  strict  and  thorough  performance  of  these  duties,  and 
it  is  in  the  scrutiny  of  the  possible  breaches  of  them  that  the  rigid 
rule  governing  trustees  has  been  applied":  Delano  v.  Case,  17  111. 
App.  531,  affirmed  in  121  111.  247,  2  Am.  St.  Rep.  81,  12  N.  E.  676. 

Kentucky. — "Bank  directors  are  not  mere  agents  like  cashiers,  tel- 
lers and  clerks.  They  are  trustees  for  the  stockholders":  United  So- 
ciety of  Shakers  v.  Underwood,  9  Bush,  609,  15  Am.  Rep.  731. 

Massachusetts.— "There  is  no  legal  privity,  relation,  or  immediate 
connection  between  the  holders  of  shares  in  a  bank,  in  their  in- 
dividual capacity,  on  the  one  side,  and  the  directors  of  the  bank 
on  the  other.  The  directors  are  not  bailees,  the  factors,  agents  or 
trustees  of  such  individual  stockholders":  Shaw,  C.  J.,  in  Smith  v. 
Hurd,  12  Met.  371,  46  Am.  Dec.  690,  where  it  was  held  that  an 
individual  stockholder  could  not  sue  the  directors  for  their  negli- 
gence. 

New  Jersey.— "It  it  is  a  trust  at  all,  it  is  ....  a  direct  one,  for 
it  arises  immediately  upon  placing  of  the  funds  under  the  control 
of  this  body  of  officers The  transfer  of  such  money  is  nomi- 
nally to  the  corporation,  but  with  the  intent  to  put  it  under  the  .... 
control  of  the  managers  in  whose  appointment  the  depositor  takes 
no  part,  his  sole  reliance  being  in  the  honor  and  general  trust- 
worthiness of  such  officers,  and  such  an  affair,  as  it  admittedly  cre- 
ates an  equitable  right  on  the  one  side  and  correlative  obligation  on 
the  other,  necessarily  establishes  a  direct  trust" :  Williams  v.  McKay, 
40  N.  J.  Eq.  197,  53  Am.  Rep.  775. 

New  York. — "The  actual  and  real  relation  between  them  and  the 
corporation  is  that  of  agents  acting  for  their  principal:  O'Brien  v. 
Fitzgerald,  143  N.  Y.  337;  Hun  v.  Oary,  82  N.  Y.  63,  37  Am.  Rep. 
546.    And  the  directors  may  be  sued  at  law  for  any  damages  caused 

by  their  culpable  misfeasance  or  nonfeasance The  relation 

between  a  savings  bank  and  its  trustees  or  directors  is  that  of 
principal  and  agent,  and  that  between  trustees  and  depositors  is 
similar  to  that  of  trustee  and  of  cestui  que  trust":  Hun  v.  Cary, 
82  N.  Y.  63,  37  Am.  Rep.  546.  "The  directors  ....  are  trustees  of 
the  stockholders,  and  in  a  certain  sense  of  the  creditors":  Bliss 
v.  Matteson,  45  N.  Y.  23,  26.  "When  agents,  ....  acting  in  a 
fiduciary  capacity,  understand  that  these  rules  will  be  rigidly  en- 
forced  the  honest  will  keep  clear  of  all  dealings  falling  with- 
in their  prohibition":  Bain  v.  Brown,  56  N.  Y.  288.  To  same  ef- 
fect, Duncomb  v.  New  York  etc.  R.  R.  Co.,  84  N.  Y.  190. 

North  Carolina.- "While  directors  are  not  insurers  ....  yet  they 
are  trustees,  and  as  such  liable  for  losses  attributable  to  their  bad 
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faith,  misconduct  or  want  of  care":  Townsend  v.  Williams,  117  N. 
C.  330,  23  S.  E.  461;  Clark,  J.,  said:  "They  are  trustees  for  the  com- 
pany, for  the  stockholders,  for  the  creditors  and  for  the  state." 

Ohio.— The  directors  are  trustees  and  are  responsible  to  the  de- 
positors and  stockholders:  Miesse  v.  Loren,  4  Ohio  N.  P.  100;  Id., 
5  Ohio    N.  P.  307. 

Tennessee.— "They  are  mandataries;  they  are  agents;  they  are  trus- 
tees in  the  sense  that  every  agent  is  a  trustee  for  his  principal;  .... 
they  more  nearly  represent  the  managing  partners  in  a  business 
firm  than  a  technical  trustee.  At  most,  they  are  implied  trustees": 
Shea  v.  Mabry,  1  Lea,  319;  Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn. 
630,  33  Am.  St.  Rep.  625,  637,  15  S.  W.  448. 

Texas.— "Directors  of  banking  corporations  occupy  one  of  the  most 
important  and  responsible  of  all  business  relations  to  the  public. 
....  They  assume'  that  they  will  supervise  and  give  direction  to 
the  affairs  of  the  corporation,  and  impliedly  contract  with  those 
who  deal  with  it  that  its  affairs  shall  be  conducted  with  prudence 

and  good  faith Creditors,   customers,   and   stockholders  all 

....  have  the  right  to  expect  that  these  duties  will  be  performed 
with  diligence  and  fidelity,  and  that  the  capital  ....  will  be  pro- 
tected against  misappropriation  and  diversion  from  the  legitimate 
purposes  of  the  corporation Customers  ....  act  upon  rep- 
resentations' that  the  institution  is  solvent.  ....  It  is  the  duty 
of  the  directors  to  know  the  condition,"  etc. :  Seale  v.  Baker,  70  Tex. 
283,  8  Am.  St.  Rep.  592,  7  S.  W.  742.  "It  will  be  apparent  from 
what  has  been  said  that  the  relation  not  only  of  principal  and  agent 
exists  between  the  corporation  and  the  director,  but  also  the  rela- 
tion of  trustee  and  cestui  que  trust  exists  between  them  and  the 
stockholders":  Seale  v.  Baker,  70  Tex.  283,  8  Am.  St.  Rep.  592,  7  S. 
W.  742. 

United  States  Courts.— "The  law  makes  them  trustees,  and  makes 
them  liable  as  such  from  the  necessities  of  the  case.  And  it  holds 
them  liable  for  frauds  and  embezzlements  committed  in  person, 
so  it  is  obliged  to  hold  them  liable  for  like  delinquencies  committed 
by  others,  when  permitted  "by  their  negligence.  It  is  true  that  in  the 
latter  case,  where  the  breach  of  faith  is  only  passive,  and  not  posi- 
tive, equity,  which  looks  to  the  conscience,  although  holding  them  lia- 
ble, will  treat  them  with  all  the  leniency  in  its  power  by  requiring 
those  primarily  bound  to  make  restitution  before  calling  on  them": 
Mutual  Bldg.  etc.  Bank  v.  Bossieux,  4  Hughes,  387,  3  Fed.  817;  citing 
Goldsmith's  Equity,  6th  ed.,  274.  "And  they  held  it  in  a  very  legiti- 
mate sense  as  trustees.  Certainly  they  were  the  trustees  of  the 
stockholders":  Jackson  v.  Ludeling,  21  Wall.  616.  They  are  trustees: 
Koehler  v.  Black  R.  F.  I.  Co.,  2  Black,  715.  The  relation  be- 
tween the  corporation  and  them  is  rather  that  of  principal  and 
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In  Pennsylvania,  the  courts  are  not  inclined  to  at- 
tribute to  them  the  relation  of  trustees,  although  no 
very  decided  position  is  taken,  except  to  hold  that 
they  are  to  be  regarded  as  mandataries  and  not  tech- 
nical trustees.100 

With  respect  to  the  relation  which  bank  directors 
sustain  toward  the  depositors,  the  rule  has  not  yet 
been  definitely  settled,  although  the  right  of  deposi- 
tors to  sue  the  directors  in  tort,  as  we  shall  presently 
see,  has  been  clearly  recognized,101  which  is  an  ac- 
knowledgment that  there  is  a  duty  owing  by  the  di- 
rectors to  the  depositors,  but  which  does  not  neces- 
sarily imply  a  trust  relation. 

It  will  be  conceded  that  the  relation  which  a  bank, 
other  than  a  savings  institution,  that  is,  the  corpo- 
rate entity,  sustains  to  the  depositor,  -is  that  of 
debtor  and  creditor,  in  the  absence  of  any  agree- 
ment to  the  contrary.  There  are  no  elements  of  a 
trust  in  such  case,  the  bank  not  assuming  to  become 
a  fiduciary  as  to  the  money  deposited,  nor  does  it 
agree  to  hold  it  in  trust  for  the  depositor.103    The 

agent,  certainly  so  far  as  the  creditors  are  concerned,  between  whom 
and  the  corporation  the  relation  is  that  of  contract,  and  not  of  trust. 
But  undoubtedly,  under  circumstances,  they  may  be  treated  as  oc- 
cupying the  position  of  trustees  to  cestui  que  trust:  Briggs  v.  Spauld- 
ing,  141  U.  S.  132,  11  Sup.  Ct.  Rep.  924. 

100  Spering's  Appeal,  71  Pa.  St.  11,  10  Am.  Rep.  684.  Sharswood, 
Justice,  says:  "It  is  by  no  means  a  well-settled  point  what  is  the 
precise  relation  which  directors  sustain  to  stockholders.  They  are, 
undoubtedly,  said  in  many  authorities  to  be  trustees,  but  that,  as  I 
apprehend,  is  only  in  a  general  sense,  as  we  term  an  agent  or  any 
bailee  intrusted  with  the  care  and  management  of  the  property  of 
another.  It  is  certain  that  they  are  not  technical  trustees.  They 
can  only  be  regarded  as  mandataries — persons  who  have  gratuitously 
undertaken  to  perform  certain  duties,  and  who  are,  therefore,  bound 
to  apply  ordinary  skill  and  diligence,  but  no  more." 

101  See  sec.  137,  post. 

102  Shipman  v.  Bank,  126  N.  Y.  318,  22  Am.  St.  Rep.  821,  27  N.  E. 
371;  Hawes  v.  Blackwell,  107  N.  C.  196,  22  Am.  St.  Rep.  870,  12 
S.  E.  245. 
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right  of  a  person  to  sue  is,  in  a  measure,  an  index 
to  the  relationship  existing  between  parties,  as  no 
suit  can  be  sustained  unless  a  duty  is  owing  from 
one  to  another.  There  is  abundant  authority  in 
recognition  of  the  right  of  a  depositor  of  a  bank  to 
sue  the  directors  in  tort  for  their  mismanagement 
of  its  affairs,  whereby  its  funds  have  been  diverted 
and  wasted.103  Though  in  all  instances  it  seems  to 
be  the  opinion  that  the  suit  should  be  by  the  corpora- 
tion, and  that  an  action  either  by  a  stockholder  or 
depositor  or  both,  must  be  for  the  benefit  of  the  cor- 
poration, the  reason  for  this  being  that  recovery  must 
first  be  for  the  benefit  of  all  the  creditors,  and  sec- 
ond, for  the  stockholders.  To  permit  a  depositor 
who  is  regarded  as  a  mere  creditor  to  maintain  such 
an  action,  there  must  be  a  further  principle  called 
in  aid  than  that  of  debtor  and  creditor.  It  is  the 
recognition  of  a  right,  in  the  case  of  a  depositor  in 
a  bank  as  against  the  corporation  or  its  directors,  of 
a  different  character  than  the  rights  of  creditors  in 
the  ordinary  corporation,  born  of  the  nature  of  the 
business,  and  because  the  general  public,  who  com- 
mit their  fortunes  to  the  care  of  the  directors  of 
banks,  place  special  trust  and  confidence  in  them. 
It  is  a  recognition  of  a  duty  which  such  directors 
owe  to  the  depositors  to  conduct  the  business  of  the 
bank  so  that  it  will  be  able  to  return  to  the  deposi- 
tors the  funds  by  them  placed  in  the  bank.  The 
bank,  the  debtor,  is  the  corporation;  the  director  is 
the  officer  of  the  corporation  and  not  the  cor- 
poration itself,  so  that  the  debtor  and  creditor  rela- 
tion can  have  but  little  to  do  with  the  obligation 
of  the  directors  to  the  creditors — the  depositors.  It 
is  true  that  the  corporation  acts  only  through  its  di- 

103  See  cases  cited,  sees.  135,  137,  post,  where  this  is  specially  con- 
sidered. 
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rectors  and  officers,  and  that  the  directors  must  carry 
out,  or  see  that  the  engagements,  as  between  the 
debtor  and  creditor — depositor  and  bank — are  car- 
ried out.  As  a  guaranty  that  the  duties  of  the  di- 
rectors to  the  creditors — the  depositors — may  be  car- 
ried out,  the  theory  may  be  advanced  that  the  law 
creates  a  new  relationship  or  duty,  not  between  the 
corporation  and  the  creditor,  but  between  the  credi- 
tor and  the  director  direct,  which  naturally  springs 
from  the  confidence  and  trust  placed  by  depositors 
upon  the  honor  and  integrity  and  business  ability 
of  the  directors,  which  is  of  a  fiduciary  relation, 
though  not  direct,  but  a  relation  of  trust  and  confi- 
dence, that  the  directors  shall  faithfully  perform 
their  duties,  so  as  to  keep  the  bank  solvent,  which 
relationship  may  be  said  to  ripen  into  an  express  re- 
lation of  trust,  when  the  bank  becomes  insolvent,  or 
when  the  directors  do  anything  illegal,  and  which 
will  cause  a  decrease  or  diversion  of  the  assets  which 
they  hold  and  manage  for  the  benefit  of  the  deposi- 
tors. Such  a  theory  calls  in  aid  the  principle,  else- 
where discussed,104  that  the  assets  of  a  corporation 
is  a  trust  fund  in  the  hands  of  the  directors  for  ful- 
fillment of  the  corporate  obligations. 

In  savings  societies  or  savings  banks,  with  refer- 
ence to  funds  placed  in  such  institutions  by  deposi- 
tors there  is  clearly  a  trust  relation  between  the 
directors  and  depositors.105 

104  Ante,  sec.  131. 

105  Miesse  v.  Loren,  4  Ohio  N.  P.  100;  Wood  v.  Dummer,  3  Mason, 
311,  Fed.  Cas.  No.  17,944.  "In  the  case  of  a  savings  fund  incor- 
porated for  the  purpose  of  receiving  the  money  of  persons  of  humble 
fortune,  and  keeping  it  safely  against  the  day  of  old  age,  want  or 
illness,  there  is,  in  the  nature  of  things  and  of  common  right,  a 
trust  coupled  with  the  obligation,  a  duty  not  only  merely  to  pay 
on  demand,  but  to  keep  safely,  and  invest  wisely,  in  order  that 
there  may  be  the  means  of  payment Every  departure  from 
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§  135.    Amount  of  Care  Required  of  Bank  Directors. — 

The  question  of  the  rule  of  care  to  be  required  of 
bank  directors  has  been  a  fruitful  field  for  legal  dis- 
cussion. The  fact  that  they  serve  gratuitously  has 
been  taken  as  the  basis  of  a  liberal  rule  in  favor 
of  the  directors,  and  because  they  are  mere  manda- 
taries, that  only  slight  care  and  attention  in  connec- 
tion with  the  business  of  the  bank  is  to  be  expected 
of  them;  that  they  cannot  be  held  to  observe  the 
same  ordinary  care  that  one  takes  of  his  own  private 
affairs,  and  hence  can  only  be  held  for  fraud,  or  for 
such  gross  negligence  as  amounts  to  fraud.  It  is 
insisted  by  some  authority  that  it  is  unreasonable 
to  expect  a  bank  director  to  give  the  affairs  of  the 
bank  the  same  care  that  one  takes  of  his  own  busi- 
ness, as  few  responsible  men  would  be  willing  to 
serve  in  this  capacity;  that  a  business  man  cannot 
grasp  the  details  of  a  large  bank  without  devoting 
all  his  time  to  it,  to  the  utter  neglect  of  his  own  af- 
fairs. This  is  the  doctrine  of  the  Pennsylvania 
courts.106  The  measure  of  care  required  of  bank 
directors,  while  variously  expressed,  on  the  whole 
may  be  reduced  to  a  rule  upon  which  judicial  prece- 
dent pretty  generally  unites,  viz.,  that  degree  of  care 
which  ordinarily  prudent  persons  would  ordinarily 
exercise.  A  majority  of  the  adjudications  add  to 
the  requirement  of  ordinary  care  the  further  specifi- 
cation that  directors  shall  exercise  ordinary  care 
and  prudence,  such  care  and  prudence  as  men  gener- 

the  proper  course  in  this  respect  on  the  part  of  the  directors  or 
managers  of  a  savings  fund  is  a  breach  of  trust,  of  which  equity 
will  take  cognizance,  and  hold  them  individually  and  personally 
liable":  Leffman  v.  Flanigan,  5  Phila.  155,  quoted  with  approval  in 
Oakland  Bank  of  Savings  v.  Wilcox,  60  Cal.  141. 

106  Spering's  Appeal,  71  Pa.  St.  11,  10  Am.  Rep.  684;  Maisch  v. 
Seamen's  Sav.  Fund  Soc,  5  Phila.  30;  Swentzel  v.  Penn  Bank,  147 
Pa.  St.  140,  30  Am.  St.  Rep.  718,  23  Atl.  405,  415. 
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ally  exercise  in  their  own  affairs.107  This  is  criti- 
cised upon  the  ground  that  ordinary  care  of  a  busi- 
ness man  in  his  own  affairs  means  one  thing,  while 
ordinary  care  of  a  gratuitous  mandatary  is  quite 
another  matter,  that  the  rule  of  ordinary  care,  as  ap- 
plied to  this  position,  is  not  the  ordinary  care  which 
a  man  takes  of  his  own  business,  but  the  ordinary 
care  of  a  bank  director  in  the  business  of  a  bank; 
that  negligence  being  the  want  of  care  according  to 
the  circumstances,  the  circumstances  mean  every- 
thing in  the  consideration  of  this  question.108  The 
class  of  cases  that  treat  the  directors  as  mere  man- 
dataries consider  that  they  can  only  be  liable  for 
fraud,  or  such  negligence  as  is  tantamount  to  fraud, 
or  is  characterized  as  gross.109  Few  men  would  be 
willing  to  deposit  money  in  a  bank  if  they  thought 
directors  were  bound  only  to  exercise  slight  care.110 
The  use  of  the  term  "gross  inattention  and  negli- 
gence" in  connection  with  this  subject  as  it  is  in  the 
law  of  bailments   is  inaccurate. 

The  true  rule  would  seem  to  be  that  bank  directors 
must  use  ordinary  care  and  prudence  in  the  trust 
committed  to  them,  such  care  as  ordinarily  prudent 
men  would  use,  not  in  their  own  business,  but  in  the 
"business  intrusted  to  them,  the  proper  performance 

107  Horn  Silver  Min.  Co.  v.  Ryan,  42  Minn.  198,  44  N.  W.  56; 
Hun  v.  Cary,  82  N.  Y.  65,  37  Am.  Rep.  546;  Hodges  v.  New  England 
Screw  Co.,  1  R.  I.  312,  53  Am.  Dec.  624;  Wallace  v.  Lincoln  Sav. 
Bank,  89  Tenn.  630,  24  Am.  St  Rep.  625,  15  S.  W.  448;  Seale  v. 
Baker,  70  Tex.  289,  8  Am.  St.  Rep.  592,  7  S.  W.  742;  Warren  v. 
Robison,  19  Utah,  289,  75  Am.  St.  Rep.  734,  57  Pac.  287;  Marshall 
v.  Farmers'  etc.  Sav.  Bank,  85  Va.  676,  17  Am.  St.  Rep.  84,  8  S.  E. 

586. 

108  Swentzel  v.  Penn  Bank,  147  Pa.  St.  140,  30  Am.  St  Rep.  718, 
23  Atl.  405,  415;  North  Hudson  etc.  Assn.  v.  Childs,  82  Wis. 
460,  33  Am.  St.  Rep.  57,  52  N.  W.  600. 

109  Id. 

no  Hun  v.  Cary,  82  N.  Y.  65,  71,  37  Am.  Rep.  546. 
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of  their  duties  to  be  determined  in  each  case  in  view 
of  all  the  circumstances   (this  being  the  invariable 
rule  for  deciding  upon  negligent  acts),  the  character 
and   condition    of    the  business,    and   the   methods 
usually  adopted  in  the  banking  business.111    While 
they  may,  and  must  in  a  large  measure,  commit  the 
active  management  of  the  business  of  the  bank  to 
the  officers,  the  law  nevertheless  requires  that  they 
must  give  such  reasonable  care  and  attention  to  the 
supervision  and  direction  of  those  placed  in  charge 
as  may  be  reasonably  necessary  under  the  circum- 
stances.1115   And  they  must  give  whatever  time  may 
be   reasonably   necessary   to   familiarize   themselves 
with  the  business  and  direct  its  operations.113     Great 
stress  has  been  laid  upon  the  fact  that  they  are  not 
customarily  expected  to  give  all  their  time  to  the 
duties  as  an  extenuating  circumstance  affecting  their 
liability,114  but  such  is  not  the  proper  view.     Lack  of 
opportunity  for  attention  to  the  business,  and  lack 
of  knowledge115  does   not  excuse  them.     They  are 
expected  to  give    such    attention    and    obtain    such 
knowledge,  and  to  adopt  such  precautionary  meth- 
ods, as  will  enable  them,  as  prudent  persons,  to  avoid 
loss. 

The  position  taken  in  the  various  states  with  re- 
spect to  this  subject  is  shown  by  short  quotations 
from  the  cases.116 

111  Hun  v.  Cary,  82  N.  Y.  65,  37  Am.  Rep.  546;  Wallace  v.  Lincoln 
Sav.  Bank,  89  Tenn.  630,  24  Am.  St.  Rep.  625,  15  S.  W.  448;  North 
Hudson  etc.  Assn.  v.  Childs,  82  Wis.  460,  33  Am.  St  Rep.  57,  52  N. 
W.  600. 

112  Briggs  v.  Spaulding,  141  U.  S.  132,  11  Sup.  Ct  Rep.  924. 

113  Warren  v.  Robison,  19  Utah,  289,  75  Am.  St.  Rep.  734,  57  Pac. 
287. 

114  Swentzel  v.  Penn  Bank,  147  Pa.  St.  140,  30  Am.  St.  Rep.  718. 
23  Atl.  405,  415. 

us  See  sec.  136,  post,  and  cases. 

H6  Illinois.— Reasonable  diligence  and  good  faith:  Delano  v.  Case, 
17  111.  App.  531,  121  111.  247,  2  Am.  St  Rep.  81,  12  N.  E.  676. 
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Kentucky.— It  is  their  duty  to  use  ordinary  care:  United  Society 
of  Shakers  v.  Underwood,  9  Bush,  609,  15  Am.  Rep.  731. 

Louisiana.— "There  are  many  things  which,  in  their  management, 
require  the  utmost  diligence  ana  most  scrupulous  attention,  and 
where  the  agent  who  undertakes  their  direction  renders  himself 
responsible  for  the  slightest  neglect.  There  are  others  where  the 
duties  imposed  are  presumed  to  call  for  nothing  more  than  ordinary 
care  and  attention,  and  where  the  exercise  of  that  degree  of  care 
suffices.  The  directors  of  banks,  from  the  nature  of  their  under- 
taking, fall  within  the  class  last  mentioned":  Percy  v.  Millaudon,  8 
Martin,    N.    S.,    68. 

Michigan.— Directors  are  required  to  act  in  the  utmost  good  faith: 
Ten  Eyck  v.  Pontiac  etc.  R.  R.  Co.,  74  Mich.  226,  16  Am.  St.  Rep. 
633,  41  N.  W.  905. 

Minnesota.— "The  measure  of  care  and  diligence  required  of  di- 
rectors is  generally  held  to  be  such  as  a  prudent  man  exercises  in 
his  own  affairs":  Horn  Silver  Min.  Co.  v.  Ryan,  42  Minn.  198,  44 
N.  W.  56.  "As  much  care  and  diligence  as  the  proper  performance 
of  the  duties  of  the  office  require":  Id. 

New  Jersey. — Ordinary  care  and  diligence:  Williams  v.  McKay,  40 
N.  J.  Eq.  189,  53  Am.  Rep.  775. 

New  York.— "When  one  deposits  money  in  a  savings  bank,  or  takes 
stock  in  a  corporation,  thus  devesting  himself  of  the  immediate  con- 
trol of  his  property,  he  expects,  and  has  the  right  to  expect,  that 
the  trustees  or  directors  ....  will  exercise  ordinary  care  and 
prudence  in  the  trusts  committed  to  them— the  same  degree  of  care 
and  prudence  that  men  prompted  by  self-interest  generally  exercise 
in  their  own  affairs;  ....  and  it  is  a  gross  breach  of  duty— crassa 

negUgentia— not  to  bestow  them It  seems  ....  a  monstrous 

proposition  to  hold  trustees,  ....  bound  to  give  only  slight  care 
to  the  duties  of  their  trust,  and  are  liable  only  in  case  of  gross 
inattention  and  negligence":  Hun  v.  Cary,  82  N.  Y.  65,  37  Am.  Rep. 
546. 

North  Carolina. — "They  must  not  only  use  good  faith,  but  also  care, 
attention  and  circumspection  in  the  affairs  of  the  corporation,  and 
particularly  in  the  safekeeping  and  disbursement  of  the  funds  com- 
mitted to  their  custody  and  control":  Townsend  v.  Williams,  117  N. 
C.  330,  23  S.  E.  461. 

Ohio. — The  directors  are  liable  for  gross  negligence  and  inatten- 
tion to  the  duties  of  their  trust:  Miesse  v.  Loren,  5  Ohio  N.  P.  307. 

Pennsylvania.— A.  bank  director  cannot  be  held  to  the  same  ordinary 
care  that  he  takes  of  his  private  affairs;  and  if  he  exercises  the 
ordinary  care  which  bank  directors  usually  exercise,  he  is  not 
liable  for  misapplication  of  the  funds  of  the  bank  by  its  officers: 


§  135    LIABILITY  OF  PERSONS— AFFECTED  BY  EELATION.    288 

Swentzel  v.  Penn  Bank,  147  Pa.  St.  140,  30  Am.  St.  Rep.  719,  23  Atl. 
405,  415;  Spering's  Appeal,  71  Pa.,  St.  11,  10  Am.  Rep.  684. 

Rhode  Island.—- That  which  an  ordinarily  prudent  man  takes  of  his 
own  affairs:  Hodges  v.  New  England  Screw  Co.,  1  R.  I.  312,  53  Am. 
Dec.  624. 

Tennessee.— The  diligence  required  Is  such  care  as  is  exercised 
by  prudent  men  in  their  own  affairs,  being  that  degree  of  diligence 
characterized  as  ordinary,  proper  performance  to  be  determined 
in  each  case  in  view  of  all  the  circumstances,  the  character  of 
the  corporation,  the  condition  of  the  business,  and  the  usual  methods 
of  managing  like  corporations.  They  are  not  expected  to  give  their 
whole  time,  but  must  supervise,  direct  and  control  the  cashier  and 
agents:  Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn.  630,  24  Am.  St.  Rep. 
625,  15  S.  W.  448.  They  agree  to  give  as  much  time  as  the  proper 
care  of  the  interests  require:  Id. 

Texas.— "The  directors  are  generally  only  bound  in  the  manage- 
ment of  the  affairs  of  the  corporation  to  use  reasonable  diligence 
and  prudence — that  is,  such  diligence  and  prudence  as  men 
usually  exercise  in  their  own  affairs  of  a  similar  nature — and  if 
they  act  in  good  faith  they  are  not  personally  responsible  to  stock- 
holders for  a  loss  that  may  be  sustained  thereby.  But  a  director 
may  be  liable  in  damages  for  his  fraudulent  act.  And  it  has  been 
held  that  a  director  is  personally  responsible  not  only  for  fraud  and 
willful  neglect,  but  also  for  his  negligence,  especially  gross  negli- 
gence" :  Seale  v.  Baker,  70  Tex.  289,  8  Am.  St.  Rep.  592,  7  S.  W.  742. 

United  States.— "We  hold  that  directors  must  exercise  ordinary 
care  and  prudence  in  the  administration  of  the  affairs  of  a  bank, 
and  that  this  includes  something  more  than  officiating  as  figure-heads. 
They  are  entitled  ....  to  commit  the  banking  business  ....  to 
their  duly  authorized  officers,  but  this  does  not  absolve  them  from 
the  duty  of  a  reasonable  supervision,  nor  ought  they  to  be  permitted 
to  be  shielded  from  liability  because  of  want  of  knowledge  of  wrong- 
doing, if  that  ignorance  is  the  result  of  gross  inattention":  Briggs 
v.  Spaulding,  141  U.  S.  132,  11  Sup.  Ct.  Rep.  924.  It  will  abundantly 
appear,  upon  authorities  and  reported  cases  to  be  cited  in  the  sequel, 
that  the  managing  officers  of  a  corporation  are  personally  liable 
for  the  results  of  gross  negligence,  or  what  the  jurists  call  crassa 
negligentia.  If,  by  reckless  inattention  to  duties  confided  to  them 
by  their  corporation,  frauds  and  misconducts  are  perpetrated  by 
officers,  agents,  and  codirectors,  which  ordinary  care  on  their  part 
would  have  prevented,  then  I  think  it  may  be  said  with  truth  that 
it  is  now  elementary  law,  to  be  found  in  all  the  books,  that  directors 
are  personally  liable  for  the  losses  resulting:  Mutual  Bldg.  etc. 
Bank  v.  Bossieux,  4  Hughes,  387,  3  Fed.  817. 
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§  136.  Bank  Directors,  When  Liable.— The  Pennsyl- 
vania rule  that  bank  directors  can  only  be  held  re- 
sponsible personally  for  fraud,  or  such  gross  negli- 
gence as  amounts  to  fraud,117  does  not  receive  much 
favor  among  the  other  decisions.  The  rule  of  lia- 
bility as  it  is  expressed  by  judicial  precedent,  per- 
haps without  dissent,  is  that  the  directors  of  a  bank- 
ing corporation  are  personally  liable  if  they  suffer 
corporate  funds  or  property  to  be  wasted  or  lost 
through  acts  of  fraud,  or  by  gross  negligence  and  in- 
attention to  the  duties  of  their  trust,  and  an  action 
may  be  maintained  against  them  for  the  amount  of 
such  loss.118     It  is  considered    gross    negligence    if 

Utah. — "The  directors  of  a  corporation  in  administering  its  af- 
fairs must  exercise  ordinary  care,  skill  and  diligence.  They  must 
give  the  business  under  their  care  such  attention  as  an  ordinarily 
discreet  business  man  would  give  to  his  own  concerns  under  similar 
circumstances,  and  it  is  incumbent  upon  them  to  devote  as  much  of 
their  time  to  their  trust  as  is  necessary  to  familiarize  them  with 
the  business  of  the  institution  and  direct  its  operations":  Warren  v. 
Robinson,  19  Utah,  289,  75  Am.  St.  Rep.  734,  57  Pac.  287.  They  are 
not  merely  bound  to  be  honest;  they  must  be  diligent  and  careful. 

Virginia. — Directors  of  a  bank  must  exercise  ordinary  care,  must 
show  reasonable  capacity  and  use  their  best  discretion  and  in- 
dustry, and  a  scrupulous  conscientiousness  and  obey  accurately 
the  charter  and  general  law:  Marshall  v.  Farmers'  etc.  Sav.  Bank, 
85  Va.  676,  17  Am.  St.  Rep.  84,  8  S.  E.  586.  They  are  bound  to 
manage  the  business  with  the  same  degree  of  care  and  prudence 
which  is  generally  exercised  by  business  men  in  their  own  affairs: 
Id. 

Wisconsin.— They  are  not  held  to  the  degree  of  responsibility  of 
bailees  for  hire,  or  expected  to  devote  their  whole  time  and  atten- 
tion to  their  duties:  North  Hudson  Hut.  Bldg.  Assn.  v.  Childs,  82 
Wis.  460,  33  Am.  St.  Rep.  57,  52  N.  W.  600. 

117  Maisch  v.  Seamen's  Sav.  Fund  Soc,  5  Phila.  30;  Spering's  Ap- 
peal, 71  Pa.  St.  11,  10  Am.  Rep.  684;  Swentzel  v.  Penn  Bank,  147 
Pa.  St.  140,  30  Am.  St.  Rep.  718,  23  Atl.  405,  415. 

us  Delano  v.  Case,  17  111.  App.  531,  121  111.  247;  United  Society 

etc.  v.  Underwood,  9  Bush,  609,  15  Am.   Rep.  731;  Ackerman  v. 

Halsey,  37  N.  J.  Eq.  356;  Williams  v.  McKay,  40  N.  J.  Eq.  189,  53 

Am.  Rep.  775;  BrinckerhofC  v.  Bostwick,  88  N.  Y.  52,  105  N.  Y.  567, 

Torts,  Vol.  1—19 
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they  are  inattentive  to  their  duties,  fail  to  attend 
meetings,  especially  regular  meetings,  or  if  they  turn 
over  the  management  of  the  business  exclusively 
to  their  officers  and  are  consequently  liable  person- 
ally for  losses  occurring  under  such  circumstances, 
for  breaches  of  trust  or  acts  of  negligence  committed 
by  those  left  in  control,  and  which  due  care  might 
have  avoided;119  they  are  liable  for  frauds  and  other 
misconduct  of  their  officers,120  for  withdrawal  of 
money  or  property  from  the  bank,  or  for  overdrafts 
by  customers  or  for  losses  through  insufficient  secur- 
ity,121 when  they  fail  to  give  proper  attention  to  the 
business. 

They  cannot  delegate  the  entire  management  and 
control  of  the  business  to  the  executive  officers,  and 
then  excuse  themselves  on  the  ground  that  they  did 
not  know  of  transactions  complained  of.122  They  can- 
not be  held  responsible  for  sudden  and  unexpected 
violations  of  law  or  duty  by  their  officers,  or  for  losses 
which  ordinary  prudence  and  vigilance  cannot  pre- 
vent.123 The  duties  of  directors  are  administrative, 
relate  to  supervision  and  direction,  and  when  it  is 
sought  to  hold  them  responsible  for  a  dereliction  of 
duty,  because  of  which  a  loss  occurred  to  stockhold- 
ers and  creditors,  they  cannot  evade  liability  by 
pleading  ignorance  of  the  affairs  of  the  institution, 
incompetency,  or  gratuitous    services,  or    that    the 

12  N.  E.  58;  Spering's  Appeal,  71  Pa.  St.  11,  10  Am.  Rep.  684;  Miesse 
v.  Loren,  5  Ohio  N.  P.  307;  Horn  Silver  Min.  Co.  v.  Ryan,  42  Minn. 
196,  44  N.  W.  56.    See  all  cases  cited  in  ante,  sec.  135,  note   116. 

119  Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn.  630,  30  Am.  St.  Rep. 
625,  15  S.  W.  448. 

120  Marshall  v.  Farmers'  etc.  Sav.  Bank,  85  Va.  676,  17  Am.  St. 
Rep.  84,  8  S.  E.  586. 

121  Id. 

122  Warren  v.  Robinson,  19  Utah,  289,  75  Am.  St.  Rep.  734,  57  Pac. 
287. 

123  Id. 
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management  of  the  banking  business  was  in  the 
hands  of  the  cashier  or  other  executive  officer.1*4 
The  law  holds  them  responsible  for  frauds  or  negli- 
gence of  others,  their  agents,  when  permitted  by  their 
negligence,  as  well  as  like  delinquencies  committed 
by  themselves.125  They  are  not  insurers  of  the  fidel- 
ity of  the  agents  whom  they  appoint,  nor  are  they 
responsible  for  the  losses  caused  by  the  wrongful 
acts  of  such  agents,  unless  there  was  gross  negli- 
gence in  making  such  appointment,  or  in  the  lack 
of  proper  supervision.126  If,  for  example,  a  simple 
inspection  of  a  check-book  would  enable  the  direc- 
tors to  discover  some  irregularity  of  an  officer,  fail- 
ure to  do  this  would  render  them  liable.127  If  they 
fail  to  examine  the  books  and  count  the  funds,  they 
are  derelict  in  their  duty  and  hence  liable,  especially 
in  a  case  where  a  slight  examination  would  expose 
the  true  condition  of  affairs  and  protect  deposi- 
tors.128 

Opinion  appears  to  be  divided  as  to  charging  di- 
rectors with  knowledge  of  such  facts  as  appear  upon 
the  books,  some  decisions  holding  that  they  are  not 
presumed  to  have  knowledge  of  all  that  is  shown  on 
the  books,129  while  others  are  to  the  effect  that  care 

124  Id. 

125  Mutual  Bldgl  etc.  Bank  v.  Bosseiux,  4  Hughes,  387,  3  Fed. 

817. 

126  Solomon  v.  Bates,  118  N.  C.  311,  54  Am.  St.  Rep.  725,  24  S.  E. 
478,  citing  3  Thompson  on  Corporations,  sees.  4106,  4113;  Briggs  v. 
Spa'ulding,  141  U.  S.  132,  11  Sup.  Ct.  Rep.  924. 

127  Williams  v.  McKay,  46  N.  J.  Eq.  25,  18  Atl.  824. 

128  Delano  v.  Case,  17  111.  App.  531,  121  111.  531,  2  Am.  St.  Rep. 
81,  12  N.  E.  676. 

129  Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn.  630,  24  Am.  St.  Rep. 
625,  15  S.  W.  448;  Lane  v.  Bank,  9  Heisk.  437;  Savings  Bank  v. 
Caperton,  87  Ky.  306,  12  Am.  St.  Rep.  488,  8  S.  W.  885;  Clews  v. 
Bardon,  36  Fed.  617;  Briggs  v.  Spaulding,  141  IT.  S.  132,  11  Sup.  Ct. 
Rep.  924;  Wakeman  v.  Dalley,  51  N.  Y.  32,  10  Am.  Rep.  551;  Han- 
mark's  Case,  L.  R.  9  Ch.  Div.  332. 
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and  prudence  demands  that  they  have  this  knowl- 
edge.130 Directors  cannot  be  held  personally  respon- 
sible for  mere  errors  of  judgment  when  they  act  in 
good  faith  and  are  prudent  and  careful,131  but  for  an 
error  of  judgment  through  recklessness  or  want  of 
ordinary  prudence  and  skill,  they  are  liable.132  Di- 
rectors are  liable  for  receiving  money  when  they 
know  that  the  bank  is  insolvent,  such  act  being 
fraudulent  on  their  part.133  And  so  are  they  liable 
for  false  representations  as  to  its  solvency,  when  its 
condition  ought  to  have  been  known  to  them  if  they 
had  been  prudent.134  They  are  liable  for  all  false 
statements  made  by  them.135  It  is  not  negligence 
for  a  director  of  a  national  bank  to  be  absent  for  a 
time  because  of  ill-health,  and  he  cannot  be  held  re- 
sponsible for  mismanagement  of  the  bank  during 
that  time.  Nor  can  directors  be  held  for  negligence 
where  the  affairs  are  managed  by  its  president  who 
has  a  good  reputation  for  honesty  and  efficiency,  and 
who  owns  the  greater  portion  of  the  stock,  and  the 
bank  is  reputed  to  be  in  good  condition,  on  the  ground 
that  they  did  not,  within  ninety  days  after  becoming 
directors,  make  an  investigation  of  the  books.13" 
Directors  cannot  be  held  for  the  act  of  a  cashier  in 
paying  an  overdraft    to  a  responsible    customer    in 

130  Marshall  v.  Farmers'  etc.  Sav.  Bank,  85  Va.  675,  17  Am.  St. 
Rep.  84,  8  S.  E.  586;  United  Society  etc.  v.  Underwood,  9  Bush, 
609,  15  Am.  Rep.  731. 

131  Sperlng's  Appeal,  71  Pa.  St.  11,  10  Am.  Rep.  684;  Hodges  v. 
New  England  Screw  Co.,  1  R.  I.  312,  53  Am.  Dec.  624. 

132  Marshall  v.  Farmers'  etc.  Sav.  Bank,  85  Va.  676,  17  Am. 
St.  Rep.  84,  8  S.  E.  586;  Warren  v.  Robinson,  19  Utah,  289,  75  Am. 
St.  Rep.  734,  57  Pac.  287. 

133  Delano  v.  Case,  17  111.  App.  531. 

134  Seale  v.  Baker,  70  Tex.  283,  8  Am.  St.  Rep.  592,  7  S.  W.  742. 

135  Morgan  v.  Skiddy,  62  N.  Y.  319;  Paddock  v.  Fletcher,  42  Vt. 
389. 

136  Briggs  v.  Spaulding,  141  U.  S.  142,  11  Sup.  Ct.  Rep.  924. 
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the  absence  of  a  by-law  or  order  of  a  superior  officer, 
because  it  is  not  negligent;137  nor  can  they  be  held 
for  losses  resulting  from  loans  made  by  the  cashier, 
if  he  was  not  guilty  of  negligence  in  making  the 
loans.138  One  must  be  careful  not  to  press  too  hard 
on  honest  directors,  as  to  make  them  liable  for  con- 
structive defaults;  the  only  effect  would  be  to  deter 
all  men  of  any  property,  and  perhaps  all  men  who 
have  any  character  to  lose,  from  becoming  directors 
of  companies  at  all.  Courts  should  do  their  utmost 
to  bring  fraudulent  directors  to  account,  and  their 
best  to  allow  honest  men  to  act  reasonably  as  direc- 
tors.139 

§  137.    Who  may  Enforce  the  Personal  Liability.— A 

depositor  may  sue  a  director  where  he  is  induced  to 
deposit  money  by  false  representation  that  the  bank 
is  solvent.140  But  for  fraudulent  acts  or  negligence 
whereby  the  funds  of  the  bank  are  diverted  and  lost, 
the  corporation  itself  is  the  proper  party  to  institute 
suit  against  the  directors.  If  the  corporation  be  in- 
solvent and  its  affairs  in  the  hands  of  a  receiver,  he 
may  maintain  the  action.141  If  he  refuses,  or  is  him- 
self involved,  a  person  aggrieved  may  sue.142  Where 
the  corporation  is  insolvent  and  is  in  the  hands  of  a 
receiver,  who  upon  demand  refuses  to  bring  the  ac- 
tion, a  creditor  may  sue  for  himself  and  others 
standing  in  the  same  relation.143     So  a  creditor  and 

137  Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn.  630,  24  Am.  St.  Rep. 
625,  15  S.  W.  448. 

138  Id. 

139  In  re  Forest  of  Dean  Coal  Min.  Co.,  L.  R.  10  Ch.  Div.  450. 

140  Seale  v.  Baker,  70  Tex.  283,  8  Am.  St.  Rep.  592,  7  S.  W.  742; 
Bartholomew  v.  Bentley,  15  Ohio,  666,  45  Am.  Dec.  596. 

141  Brinckerhoff  v.  Bostwick,  88  N.  Y.  52. 

142  Ackerman  v.  Halsey,  37  N.  J.  Eq.  356;  Brinckerhoff  v.  Bost- 
wick, 88  N.  Y.  52. 

143  Schley  v.  Dixon,  24  Ga.  273,  71  Am.  Dec.  121;  Marshall  v. 
Farmers'  etc.  Bank,  85  Va.  676,  17  Am.  St.  Rep.  84,  8  S.  E.  586. 
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stockholder  may  join  in  the  action  as  plaintiffs  and 
bring  the  action  for  the  benefit  of  all  the  corporate 
creditors  and  stockholders,  where  they  are  numerous, 
and  it  is  impracticable  to  bring  them  all  before  the 
court.144  In  equity  a  stockholder,  as  well  as  a  credi- 
tor, may  maintain  the  action.145  If  stockholders 
bring  the  suit,  it  should  be  so  framed  that  all  credi- 
tors may  come  in;  the  corporation  should  also  be 
brought  in.146  In  fact,  in  such  case  the  stockholder 
is  to  be  regarded  as  suing  for  the  benefit  of  the  cor- 
poration, and  that  the  creditors  and  shareholders 
are  entitled  to  share  in  the  decree.147 

144  Ackerman  v.  Halsey,  37  N.  J.  Eq.  356;  Marshall  v.  Farmers' 
etc.  Bank,  85- Va.  676,  17  Am.  St.  Rep.  84,  8  S.  E.  586;  Landis  v.  Sea 
Isle  City  Hotel  Co.,  53  N.  J.  Eq.  654,  33  Atl.  964;  Miesse  v.  Loren, 
5  Ohio  N.  P.  307;  Delano  v.  Case,  121  111.  249,  2  Am.  St.  Rep.  81, 
12  N.  E.  676. 

145  Solomon  v.  Bates,  118  N.  C.  311,  54  Am.  St.  Rep.  725,  24 
S.  E.  478. 

146  Camp  v.  Taylor  (N.  J.  Eq.),  19  Atl.  968. 

147  Wallace  v.  Savings  Bank,  89  Tenn.  630,  24  Am.  St.  Rep.  625, 
15  S.  W.  448. 
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§  149.     Assumption  of  risks. 

§  150.  Negligence  of  fellow-servant— Superior  servant  rule  dis- 
cussed. 

§  150a.    Superior  servant  rule  continued. 

§  138.  Explanatory.— The  liability  of  persons  for 
torts  as  affected  by  a  contractual  relation  to  the  in- 
jured person  is  the  topic  of  this  chapter,  two  such 
relationships  being  considered,  namely,  liability  of 
attorneys  to  their  clients  and  liability  of  master  to  his 
servant.  These  two  subjects  are  thus  brought  to- 
gether, because  at  least  a  master's  liability  to  his 
servant  is  more  strikingly  affected  by  the  contract 
which  effects  the  relationship,  than  is  any  other  re- 
lation of  parties  encountered. 

In  respect  of  the  liability  of  attorneys,  the  con- 
tract which  creates  the  relation  has  really  no  bearing 
upon  the  responsibility  for  neglect,  unless  so  spe- 
cially provided. 
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§  139.  Liability  of  Attorneys. — Attorneys  belong  to 
the  skilled  profession  and  are  held  to  the  same  rule 
of  liability  for  want  of  professional  skill  and  dili- 
gence in  practice,  and  for  erroneous  or  negligent 
advice  to  those  who  employ  them,  as  are  physicians, 
surgeons,  and  others  who  hold  themselves  out  to  the 
world  as  possessing  skill  and  qualifications  in  their 
respective  trades  and  professions.1  As  absolute  cer- 
tainty of  opinion  and  consequent  action  on  the  part 
of  an  attorney  is  liable  to  prove  erroneous,  there  is 
frequently  occasion  for  complaint  against  members 
of  the  legal  profession,  but  it  should  not  be  difficult 
to  arrive  at  a  reasonable  and  satisfactory  conclu- 
sion as  to  what  the  scope  and  extent  of  their  duties 
and  obligations  are.  First  of  all,  an  attorney  should 
conduct  himself  with  honor  and  integrity.3  To  re- 
quire of  attorneys  that  degree  of  care  and  skill  as  is 
exercised  by  those  who  are  thoroughly  educated  in 
the  profession,  as  do  some  decisions  exact  of  physi- 
cians,3 is  too  exacting  and  unjust.  In  a  compara- 
tively recent  decision  the  following  rule  governing 
the  conduct  of  attorneys  is  stated:  "An  attorney  who 
undertakes  the  management  of  business  committed 
to  his  charge  thereby  impliedly  represents  that  he 
possesses  the  skill,  and  that  he  will  exhibit  the  dili- 
gence, ordinarily  possessed  by  well-informed  mem- 
bers of  his  profession  in  the  conduct  of  business 
such  as  he  has  undertaken.  He  will  be  liable  if  his 
client's  interests  suffer  on  account  of  his  failure  to 

i  Citizens'  Loan  Fund  etc.  Assn.  v.  Friedley,  123  Ind.  143,  18  Am. 
St.  Rep.  320,  23  N.  E.  1075. 

2  Pitt  v.  Yalden,  4  Burr.  2060.  Affirmative  duty  is  always  on  an 
attorney  to  show  that  transactions  between  himself  and  client  are 
fair  and  honest,  and  above  suspicion:  Bingham  v.  Salene,  15  Or. 
208,  3  Am.  St.  Rep.  152,  14  Pac.  523.  See  Cox  v.  Sullivan,  7  Ga.  14-1, 
50  Am.  Dec.  386. 

3  McCandless  v.  McWha,  22  Pa.  St.  261. 
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understand  and  apply  those  rules  and  principles  of 
law  that  are  well  established  and  clearly  denned  in 
the  elementary  books,  or  which  have  been  declared 
in  adjudged  cases  that  have  been  duly  reported  and 
published  a  sufficient  length  of  time  to  have  become 
known  to  those  who  exercise  reasonable  diligence  in 
keeping  pace  with  the  literature  of  the  profession."4 
Other  decisions  are  to  the  effect  that:  "Reasonable 
diligence  and  skill  constitute  the  measure  of  an  at- 
torney's engagement  with  his  client.  He  is  lia- 
ble only  for  gross  negligence  or  gross  ignorance  in 
the  performance  of  his  professional  duties."5  The 
rule  of  care  as  last  stated  is  inconsistent  in  its  terms. 
Liability  for  gross  negligence  implies  only  slight 
care.  The  sounder  rule  is  that  an  attorney  must 
exercise  such  reasonable  care,  skill  and  knowledge 
as  is  ordinarily  exercised  by  members  of  the  profes- 
sion generally  at  the  bar  in  the  particular  locality, 
of  equal  standing  and  ability;  he  should  possess  and 
exercise  average  skill  and  ability.  He  must  be  fairly 
capacitated  to  discharge  the  duties  ordinarily  incum- 
bent upon  an  attorney;  and  possessing  this  knowl- 
edge, if  he  uses  reasonable  care  and  attention,  and 
exercises  his  best  judgment  and  skill,  he  cannot  then 
be  held  in  damages.6  An  attorney  cannot  be  held 
as  an  insurer  of  the  result  of  a  case  in  which  he  may 
be  employed,  excepting  when  a  special  contract  is 
made  to  that  effect.7     An  attorney  is  liable  for  the 

4  Mitchell,  J.,  in  Citizens'  Loan  Fund  etc.  Sav.  Assn.  v.  Friedley, 
123  Ind.  143,  18  Am.  St  Rep.  320,  23  N.  E.  1075.  See  33  Am.  Rep. 
760,  note. 

5  Pennington  v.  Tell,  11  Ark.  212,  52  Am.  Dec.  262. 

e  Citizens'  Loan  Fund  etc.  Assn.  v.  Friedley,  123  Ind.  143,  18  Am. 
St.  Rep.  320,  23  N.  E.  1075;  Babbitt  v.  Bumpus,  73  Mich.  331,  16  Am. 
St.  Rep.  586,  41  N.  W.  417;  Hill  v.  Mynatt  (Tenn.),  59  S.  W.  163,  52 
L.  R.  A.  883,  and  valuable  note  on  "Liability  of  Attorney  to  Client 
for  Mistake." 

7  Babbitt  v.  Bumpus,  73  Mich.  331,  16  Am.  St.  Rep.  586,  41  N.  W. 

417. 
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consequences  of  Lis  ignorance  of  the  rules  of  the  court, 
or  for  the  want  of  care  in  the  preparation  of  a  cause. 
There  is  no  possible  excuse  for  ignorance  of  the  or- 
dinary settled  rules  of  practice,  and  of  the  statutes 
and  published  decisions  of  one's  own  state.8  There 
can  be  no  liability  for  error  of  judgment  not  in  any 
wise  due  to  negligence.9  The  obligation  of  an  attor- 
ney is  alone  to  his  client,10  unless  he  has  been  guilty 
of  fraud  or  collusion.11  A  third  party  cannot  com- 
plain of  an  attorney  if  he  relies  upon  a  certificate 
made  by  such  attorney  to  his  client,  if  it  proves  er- 
roneous;12 nor  can  a  son  recover  of  an  attorney  for 
damages  suffered  by  him  through  the  negligence  of 
the  attorney  in  the  preparation  of  the  will  of  his 
mother.13  The  rules  of  law  in  respect  to  the  liabil- 
ity of  an  attorney  for  mistake  are  clear  and  well 
settled.  If  he  acts  with  a  proper  degree  of  atten- 
tion, and  with  reasonable  care,  and  makes  a  mistake 
he  cannot  be  held  responsible.14  But  if  his  mistake 
is  due  to  a  failure  to  use  proper  care  and  diligence, 
then  he  may  be  held.15  It  would  be  unreasonable 
to  hold  an  attorney  liable  for  a  mistake  made  in  re- 
spect to  a  disputed  question  of  law,  and  hence 
there  is  no  liability  in  such  case.16  To  hold  an  at- 
torney responsible    for  such    mistakes    his    conduct 

8  Godefrey  v.  Dalton,  6  Bing.  460;  Dearborn  v.  Dearborn,  15  Mass. 
316;  Citizens'  Loan  etc.  Assn.  v.  Friedley,  123  InS.  143,  18  Am.  St. 
Rep.  320,  23  N.  E.  1075;  Varnum  v.  Martin,  15  Pick.  440. 

9  Id.;  Hill  v.  Mynatt  (Tenn.),  59  S.  W.  163,  52  L.  E.  A.  883. 

10  Savings  Bank  v.  Ward,  100  U.  S.  195. 

11  Buckley  v.  Gray,  110  Cal.  339,  52  Am.  St.  Eep.  88,  42  Pac.  900. 

12  Savings  Bank  v.  Ward,  100  TJ.  S.  195. 

13  Buckley  v.  Gray,  110  Cal.  339,  52  Am.  St.  Rep.  88,  42  Pac.  900. 

14  Malone  v.  Gerth,  100  Wis.  166,  75  N.  W.  972. 

is  Varnum  v.  Martin,  15  Pick.  440;  Von  Wallhoffen  v.  Newcombe, 
10  Hun,  236;  Joy  v.  Morgan,  35  Minn.  184,  28  N.  W.  237. 

16  Hill  v.  Mynett  (Tenn.),  59  S.  W.  163;  Avery  v.  Jacob,  59  N.  T. 
Sup.  Ct.  585,  15  N.  T.  Sup.  Ct.  564;  Morrill  v.  Graham,  27  Tex.  646. 
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and  acts  must  be  extremely  careless.  "They 
should  be  such  as  to  render  wholly  improbable  a 
disagreement  among  good  lawyers,  as  to  the  character 
of  the  services  required  to  be  performed,  and  as  to 
the  manner  of  their  performance  under  all  the  cir- 
cumstances in  the  given  case,  before  such  responsi- 
bility attaches."17 

§  140.  Who  is  a  Servant— Volunteer.— "A  servant 
is  one  who  is  engaged  not  merely  in  doing  work  or 
services  for  another,  but  who  is  in  his  service  usually 
upon  or  about  the  premises  or  property  of  his  em- 
ployer and  subject  to  his  direction  and  control,  and 
who  is,  generally,  liable  to  be  dismissed."18  It  is  con- 
sidered that  one  who  volunteers  to  assist  a  servant 
or  employee  of  another  is  in  the  same  position  as  a 
servant,  so  far  as  concerns  the  liability  of  the  mas- 
ter for  injuries  to  him  by  the  negligence  of  the  ser- 
vant.19 The  master,  it  is  held,  can  only  be  held 
liable  to  such  a  person  when  injured  through  the 
gross  negligence  of  his  servants.20  A  distinction  is 
made,  however,  where  one  has  an  interest  in  the  work 
to  be  performed,  and  for  his  own  convenience,  or  to 
facilitate  his  own  work,  assists  the  servants  of  an- 
other, at  their  request  or  with  their  consent,  such 
person  having  a  right  in  such  case  to  call  upon  the 

17  Babbitt  v.  Bumpus,  73  Mich.  331,  16  Am.  St  Hep.  586,  41  N.  W. 
417;  Hill  v.  Mynett  (Tenn.),  59  S.  W.  163;  Lynch  v.  Commonwealth, 
16  Serg.  &  R.  368,  16  Am.  Dec.  582;  Watson  v.  Muirhead,  57  Pa. 
St.  161,  98  Am.  Dec.  213. 

is  Heygood  v.  State,  59  Ala.  51. 

19  Mayton  v.  Texas  etc.  R.  R.  Co.,  63  Tex.  77,  51  Am.  Rep.  637; 
Railroad  Co.  v.  Ward,  98  Tenn.  123,  60  Am.  St.  Rep.  848,  38  S.  W. 
727;  Street  Ry.  Co.  v.  Bolton,  43  Ohio  St.  224,  54  Am.  Rep.  803; 
Welch  v.  Maine  Cent.  R.  R.  Co.,  86  Me.  552,  30  Atl.  116;  Wischam 
v.  Rickards,  136  Pa.  St.  109,  20  Am.  St.  Rep.  900,  20  Atl.  532. 

20  Evarts  v.  St.  Paul  etc.  Ry.  Co.,  56  Minn.  141,  45  Am.  St.  Rep. 
460,  57  N.  W.  459. 
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master  to  respond  in  damages  for  the  negligence  of 
the  servants.21 

§  141.  Of  the  Master's  Liability  to  Servant— Intro- 
ductory Statement. — There  is  a  marked  difference  in 
looking  to  the  liability  of  the  master  to  his  servant 
than  to  a  third  person  on  account  of  the  acts  of  his 
servant,  even  where  one  servant  is  injured  through 
the  fault  of  a  fellow-servant.  The  servant  volun- 
tarily enters  the  master's  business  for  a  compensa- 
tion, based  upon  the  nature  of  the  employment,  with 
knowledge  of  all  its  incidents  and  dangers.  The 
doctrine  as  stated  in  English  law  is  that:  "A  ser- 
vant, when  he  engages  to  serve  a  master,  undertakes, 
as  between  himself  and  his  master,  to  run  all  the 
ordinary  risks  of  the  service,  including  the  risk  of 
negligence  upon  the  part  of  a  fellow-servant  when 
he  is  acting  in  the  discharge  of  his  duty  as  servant 
of  him  who  is  the  common  master  of  both."22  This 
rule  of  exemption  on  the  master's  part,  as  thus  formu- 
lated by  common  law,  is  an  arbitrary  deduction  by 
the  courts  from  the  contract  of  service  entered  into 
by  the  parties.  It  is  assumed  that  the  servant,  when 
he  makes  the  contract  with  full  knowledge  of  the 
nature  of  the  business,  acquiesces  in  or  undertakes 
to  run  the  risk  of  the  ordinary  dangers,  and  partic- 
ularly the  possible  carelessness  of  those  with  whom 
he  is  to  be  employed — his  fellow-servants.  These  are 
the  only  reasons  ever  furnished  for  this  arbitrary 
rule  which  prevails  in  English  and  American  law, 
but  not  elsewhere  in  Europe.23     It  has  been  mod- 

21  Welch  v.  Maine  Cent.  R.  R.  Co.,  86  Me.  552,  30  Atl.  116;  Rail- 
road v.  Ward,  98  Tenn.  123,  60  Am.  St  Rep.  848,  38  S.  W.  727. 

22  Tunney  v.  Midland  R.  Co.  (1866),  L.  R.  1  Com.  P.  296. 

23  Pollock  on  Torts,  116,  117;  Shearman  and  Redfield  on  Negli- 
gence, sec.  178. 
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ified  in  some  states  by  statute.24  It  is  perhaps  use- 
less to  discuss  the  reasons  for  a  rule  so  firmly  im- 
bedded in  American  jurisprudence  as  it  may  serve 
no  useful  purpose,  but  as  the  writer  is  a  firm  believer 
that,  as  all  law  is  based  upon  morality,  that  which 
cannot  be  said  to  rest  upon  the  correct  theory  of 
human  duty  will  sooner  or  later  give  way  to  correct 
doctrines,  it  may  be  remarked  that  this  rule  in  its 
inception  seems  wrong,  because  it  is  creating  an  ar- 
bitrary contract  which  the  parties  do  not  in  fact 
make,  and  if  they  did  make  it,  it  should  not  be  up- 
held. Some  courts  in  enforcing  the  rule  apologize 
for  it.25  It  can,  perhaps,  be  justly  claimed  that  since 
the  rule  of  exemption  is  now  so  well  established  it 
can  truly  be  said  that  this  implied  contract  enters 
into  every  contract  of  employment.26 

The  only  instance  of  liability  on  the  part  of  the 
master  for  negligence  of  a  fellow-servant,  according 
to  some  authority,  is  when  he  has  not  used  proper 
care  in  their  selection,  or  in  continuing  them  in  his 
employ    after    they    have    become    incompetent.     In 

24  Shearman  and  Redfleld  on  Negligence,  sees.  241a,  241b,  241c. 

25  Wharton  on  Negligence,  sees.  199,  589.  Shearman  and  Redfield 
on  Negligence,  at  section  178,  say:  "Dr.  Wharton  thinks  that  this 
principle  will  not  sustain  the  rule,  because  he  says:  'No  agreement 
that  a  party  shall  be  held  irresponsible  for  his  negligence  ....  is 
valid.'  That  ought  to  be  the  law,  if  it  is  not;  but  it  does  not  prove 
that  a  contract  against  liability  for  an  agent's  negligence  is  void. 
And  the  cases  cited  by  him  only  hold  that  a  principal  cannot  en- 
force an  unreasonable  restriction  of  his  liability  for  his  agent's 
negligence;  a  principle  which  we  thoroughly  approve.  But  even  this 
principle  is  not  universally  accepted.  Decisions  can  now  be  found 
both  ways." 

26  See  discussion  of  reasons  for  the  rule  in  Shearman  and  Red- 
fleld on  Negligence,  sees.  178,  179.  See,  also,  Zeigler  v.  Danbury  etc. 
R.  Co.,  52  Conn.  543;  Chicago  etc.  R.  Co.  v.  Ross,  112  U.  S.  377. 
Earl,  J.,  in  Crispin  v.  Babbitt,  81  N.  Y.  516,  37  Am.  Rep.  521,  said: 
"The  limitation  has  no  foundation  in  abstract  or  natural  justice; 
and  all  attempts  to  place  it  upon  any  other  foundation  than  that 
of  public  policy  will  prove  unsatisfactory." 
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such  cases  if  a  servant  is  injured  through  the  neg- 
lect of  such  incompetent  servants,  recovery  may  be 
had  against  the  master.37 

In  view  of  the  great  magnitude  of  the  subject  of 
the  master's  liability  to  his  servant,  the  numerous 
cases  bearing  thereon,  and  the  various  text-books 
specially  treating  it,  only  the  more  important  gen- 
eral principles  will  be  touched  upon. 

§  142.  Contractual  Relations  in  General.— Relations 
of  a  contractual  nature  frequently  afford  occasion 
for  negligence,  which,  but  for  the  relation,  could  not 
exist.  Contracts  of  employment  by  which  one  per- 
son engages  to  do  certain  acts  for  another  create 
the  relations  of  employer  and  employee,  and  give 
rise  to  certain  duties  to  use  care  and  diligence  in 
addition  to  the  general  duties  of  mankind.  The  num- 
ber of  duties  imposed  upon  either  party  depends 
upon  the  relation  between  them. 

The  contract  may  give  to  one  person  the  right, 
mediately  or  immediately,  to  direct  the  work  of  the 
other,  both  as  to  the  end  to  be  accomplished  and 
the  means  to  be  employed.  When  such  a  contract 
exists  it  creates  the  relation  of  master  and  servant. as 

On  the  other  hand,  the  contract  may  simply  pro- 
vide the  end  to  be  attained,  leaving  for  the  employee 
the  selection  of  means  and  manner  of  accomplish- 

27  Mann  v.  Delaware  etc.  Canal  Co.,  91  N.  T.  495;  Shearman  and 
Redfield  on  Negligence,  sec.  191,  and  cases  cited. 

28  Singer  Mfg.  Co.  v.  Rand,  132  U.  S.  518,  10  Sup.  Ct.  Rep.  175,  Jus- 
tice Gray:  "The  relation  of  master  and  servant  exists  whenever  the 
employer  retains  the  right  to  direct  the  manner  in  which  the  busi- 
ness shall  be  done,  as  well  as  the  result  to  be  accomplished,  or,  in 
other  words,  not  only  what  shall  be  done,  but  how  it  shall  be  done": 
Bailey  v.  Troy  etc.  Boston  R.  Co.,  57  Vt.  252,  52  Am.  Rep.  129.  "A 
master  is  one  who  not  only  prescribes  the  end,  but  directs,  or  at 
any  time  may  direct,  the  means  and  methods  of  doing  the  work": 
Railroad  Co.  v.  Hanning,  15  Wall.  649. 
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ing  the  result  sought.  Such  are  the  contracts  be- 
tween principal  and  agent,  or  with  an  independent 
contractor. 

The  exceptional  care  required  in  all  cases  lies  in 
the  selection  of  the  means  and  manner  of  accom- 
plishing the  object  of  the  employment,  and  hence 
rests  on  the  employer  in  one  case  and  employee  in 
the  other.  In  instances  where  one  of  the  parties 
to  the  contract  has  this  entire  duty,  the  application 
of  the  rules  to  be  discussed  is  without  difficulty, 
but  the  instances  of  this  condition  are  by  far  in  the 
minority.  Most  frequently  each  one  has  some  con- 
trol over  the  means  and  manner,  and  in  such  cases 
each  owes  the  duty  to  use  due  care  and  diligence 
with  regard  to  those  matters  within  his  control. 
Thus  almost  every  employer  provides  the  premises 
upon  which  the  work  is  to  be  done,  the  machinery 
with  which  to  work,  and  employs'  the  fellow-em- 
ployees. The  servant  also  generally  has  some  dis- 
cretion as  to  the  manner  in  which  he  uses  the  ma- 
chinery; he  frequently  professes  to  possess  a  cer- 
tain amount  of  skill,  and  this  consists  in  an  ability 
to  exercise  discretion. 

The  steps  between  master  and  servant  and  prin- 
cipal and  agent  are  many,  and  the  point  at  which 
employment  passes  from  one  to  the  other  is  indis- 
tinct. It  is  not  important  for  our  purpose  to  draw 
the  line,  for  in  this  question  we  need  only  consider 
the  persons  on  whom  the  duty  rests  and  not  the  tech- 
nical relation.  We  are  concerned  with  the  facts 
from  which  the  relation  is  derived,  rather  than  the 
relation  itself. 

§  143.  General  Duty  of  Master  to  Servant.— The 
master  owes  the  duty  to  use  due  care  in  furnishing 
and  maintaining  safe  premises  upon  which  the  work 
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is  to  be  done,  safe  appliances  with  which  to  work, 
and  careful  fellow-servants  with  whom  to  work,  and 
also  in  prescribing  a  safe  manner  or  mode  of  perform- 
ing the  work  to  be  done.  Any  injury  which  is  the 
proximate  result  of  neglect  to  use  due  care  in  these 
matters  will  give  a  right  of  action  to  the  servant 
against  the  master,  unless  the  servant  has  assumed 
the  duty  of  so  furnishing,  maintaining,  or  prescrib- 
ing the  means,  place,  or  manner,  or  has  assumed  the 
risk  incident  to  the  danger  arising  from  such  want 
of  care,  or  has  been  guilty  of  contributory  negli- 
gence.29 

The  master  is  not  an  insurer  of  the  safety  of  his 
premises,  machinery,  or  carefulness  of  his  servants, 
but  must  use  such  care  in  their  selection,  installa- 
tion, and  maintenance  as  the  character  of  the  ma- 
chinery, the  work  to  be  accomplished,  and  the  dan- 
gers of  the  employment  reasonably  demand. 

In  the  following  sections  we  will  take  up  first  the 
liability  of  employer  to  employee  in  its  most  fa- 
miliar and  typical  form  of  master  and  servant, 
showing  the  master's  duty  of  furnishing  suitable  and 
safe  means,  and  prescribing  proper  regulations  for 
conducting  the  work.  The  duties  of  the  employee 
to  his  employer  will  be  brought  out  in  the  relation 
of  principal  and  agent,  indicating  the  ways  in  which 
the  latter  may  injure  the  principal  through  his  selec- 
tion of  means  and  choice  of  manner  of  prosecuting 
his  employment,  and  illustrated  in  applying  the  prin- 
ciples to  the  relation  of  attorney  and  client,  physician 
and  patient,  apothecary  and  patron.  It  will  be  useless 
to  go  into  detail  in  these  illustrations  or  to  multiply 
them,  as  the  principles  to  be  laid  down  may  be  ap- 
plied wherever  contracts  of  employment  are  found. 

29  Post,  sec.  149. 
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The  general  principles  of  negligence  in  this  class 
of  cases  are  no  different  from  those  in  other  classes 
to  be  taken  up  later  on  in  this  work.30  The  same 
rules  as  to  degrees  of  care,  contributory  negligence, 
and  the  like,  apply  in  all  questions  of  negligence 
wherever  found.  The  only  peculiarity  here  is,  that 
the  right  to  exact  care  is  a  right  created  by  contract, 
and  is  a  right  against  a  single  individual,  or  body 
of  individuals,  instead  of  members  of  civil  society 
generally. 

§  144.  Duty  of  Master  With  Regard  to  Premises  and 
Appliances. — There  is  some  difficulty  in  marking  the 
line  between  premises  and  appliances.  It  is  easy  to 
see  that  factory  buildings  or  brickyards  constitute 
premises,  and  that  a  machine  or  tool  is  an  appliance, 
but  many  things  have  a  place  which,  to  say  the  least, 
is  indefinite.  Thus  a  scaffolding,  a  ship,  an  engine, 
a  turntable,  and  many  others  may  be  considered  as 
places  to  work  or  instruments  of  work.  The  same 
rules  apply  to  both,  however,  and  it  is  of  little  avail 
to  distinguish  between  them,  except  in  construction 
of  some  statute.  In  one  state  at  least  it  has  been 
held  that  whatever  is  temporary  is  an  "appliance" 
and  whatever  is  permanent  is  a  "place."31 

The  master  is  not  an  insurer  of  the  safety  of  the 
premises  or  appliances;  reasonable  care  in  regard 
thereto  is  enough.32    Negligence  with  respect  to  this 

30  Chapter  19. 

31  Butler  v.  Townsend,  126  N.  Y.  105,  26  N.  E.  1017  (a  defective 
scaffolding);  Whallon  v.  Sprague  Electric  Elevator  Co.,  1  N.  Y. 
App.  Div.  264,  37  N.  Y.  Supp.  174. 

32  As  to  premises,  see  Bethlehem  Iron  Co.  v.  Weiss,  100  Fed.  45; 
Elledge  v.  National  City  etc.  R.  Co.,  100  Cal.  282,  38  Am.  St.  Rep. 
290,  34  Pac.  720;  McElligott  v.  Randolph,  61  Conn.  161,  29  Am.  St. 
Rep.  181,  22  Atl.  1094;  Cheeney  v.  Ocean  Steamship  Co.,  92  Ga.  726, 
44  Am.  St.  Rep.  113,  19  S.  E.  33;  Ross  v.  Shanley,  185  111.  390, 

Torts,  Vol.  1—20 
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duty  consists  only  in  furnishing  appliances  which  are 
not  reasonably  safe.  Hence  due  care  does  not  permit 
the  retention  of  old  and  insecure  machinery.3" 
Where  the  employment  is  mere  housework,  and  not 
of  an  intrinsically  dangerous  character,  the  reten- 
tion of  old  and  even  primitive  tools  or  appliances  is 
not  necessarily  negligence.34    But  if  the  service  in- 

56  N.  E.  1105;  O'Neal  v.  CEicago  etc.  R.  Co.,  132  Ind.  110,  31  N.  E. 
669;  Fosburg  v.  Phillips  Fuel  Co.,  93  Iowa,  54,  61  N.  W.  400;  St 
Louis  etc.  E.  Co.  v.  Irwin,  37  Kan.  701,  1  Am.  St.  Eep.  266,  16 
Pac.  146;  Sawyer  v.  Rumford  Falls  Paper  Co.,  90.  Me.  354,  60  Am. 
St.  Rep.  260;  Gustafsen  v.  Washburn  etc.  Mfg.  Co.,  153  Minn.  468,  27 
N.  E.  179;  Smith  v.  Peninsular  Car  Works,  60  Mich.  501,  1  Am. 
St  Rep.  542,  27  N.  W.  662;  Sullivan  v.  Hannibal  etc.  R.  Co.,  107  Mo. 
66,  28  Am.  St.  Rep.  388,  17  S.  W.  748;  Day  harsh  v.  Hannibal  etc. 
Ry.  Co.,  103  Mo.  570,  23  Am.  St.  Rep.  900,  15  S.  W.  554;  Huffman  v. 
Newman,  55  Neb.  713,  76  N.  W.  409;  Hustis  v.  James  A.  Banister 
Co.,  63  N.  J.  L.  465,  43  Atl.  651;  Fredenburgh  v.  Northern  etc.  R. 
Co.,  114  N.  X.  582,  11  Am.  St.  Rep.  697,  21  N.  E.  1049;  Wright  v. 
Southern  R.  Co.,  122  N.  C.  959,  30  S.  E.  348;  Anderson  v.  Bennett, 
16  Or.  515,  8  Am.  St  Rep.  311,  19  Pac.  765;  Vanesse  v.  Catsburg 
Coal  Co.,  159  Pa.  St.  403,  28  Atl.  200;  Coleman  v.  Wilmington  etc. 
R.  Co.,  25  S.  C.  446,  60  Am.  Rep.  516;  Gulf  etc.  Ry.  Co.  v.  Brentford, 
79  Tex.  619,  23  Am.  St.  Rep.  377,  15  S.  W.  561;  Richmond  etc.  E. 
Co.  v.  Norment,  84  Va.  167,  10  Am.  St.  Rep.  835,  note,  4  S.  E.  211; 
Nadaw  v.  White  River  Lumber  Co.,  76  Wis.  120,  20  Am.  St.  Rep. 
29,  43  N.  W.  1135.  As  to  appliances,  see  Mason  etc.  R.  Co.  v.  Tockey, 
103  Fed.  265;  Roberts  v.  Porter  Mfg.  Co.,  110  Ga.  474,  35  S.  E.  674; 
Little  Rock  etc.  R.  Co.  v.  Eubanks,  48  Ark.  460,  3  Am.  St.  Rep.  245, 
3  S.  W.  808;  Indianapolis  etc.  Ry.  Co.  v.  Toy,  91  111.  474,  33  Am. 
Rep.  57;  Towns  v.  Vicksburg  etc.  Ry.  Co.,  37  La.  Ann.  630,  55  Am. 
Rep.  508;  Wonder  v.  Baltimore  etc.  R.  Co.,  32  Md.  411,  3  Am.  Rep. 
143;  Mad  River  etc.  R.  Co.  v.  Barber,  5  Ohio  St.  541,  67  Am.  Dec. 
312;  Augerstein  v.  Jones,  139  Pa.  St.  183,  23  Am.  St.  Rep.  174,  21  Atl. 
24;  Servier  v.  Shoneman,  196  Pa.  St.  63,  79  Am.  St.  Rep.  689,  40  Atl. 
292;  Cole  v.  Chicago  etc.  Ry.  Co.,  71  Wis.  114,  5  Am.  St.  Rep.  201, 
37  N.  W.  84;  Koontz  v.  Chicago  etc.  R.  Co.,  65  Iowa,  224,  54  Am. 
Rep.  5;  Columbus  etc.  R.  Co.  v.  Troesch,  68  111.  545,  18  Am.  Rep. 
578;  St.  Louis  etc.  R.  Co.  v.  Weaver,  35  Kan.  412,  57  Am.  Rep.  176, 
11  Pac.  408;  Flynn  v.  Beebe,  98  Mass.  575;  Sykes  v.  Packer,  99  Pa. 
St.  465;  Probst  v.  Delawater,  100  N.  Y.  266,  3  N.  E.  184. 

33  Richmond  etc.  Ry.  Co.  v.  Jones,  92  Ala.  218,  9  South.  276. 

34  Steinhauser  v.  Spraul,  127  Mo.  541,  28  S.  W.  620,  30  S.  W.  102. 
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volves  the  use  of  highly  dangerous  instrumentali- 
ties, such  as  dynamite,  the  master  ought  to  employ 
every  precaution .  not  inconsistent  with  the  prosecu- 
tion of  the  business.35  Reasonable  care  does  not  de- 
mand extraordinary  diligence  to  prevent  danger. 
The  precautions  to  be  observed  depend  upon  the 
natural  dangers  incident  to  the  employment,  but,  or- 
dinarily, it  is  not  necessary  that  the  master  provide 
the  newest  and  best  machinery,  even  where  it  is  the 
safest.36 

It  is  often  said  that  negligence  may  be  determined 
by  the  custom  of  masters  in  the  same  line  of  busi- 
ness, and  that,  if  the  same  sort  of  appliances  are  in 
use  by  others,  or  are  used  by  others  in  a  similar  un- 

35  Mather  v.  Rillston,  156  TJ.  S.  391,  15  Sup.  Ct.  Eep.  464, 
Justice  Field:  "Occupations,  however  important,  which  cannot  be 
conducted  without  necessary  danger  to  life,  body  or  limb,  should 
not  be  prosecuted  at  all  without  all  reasonable  precautions  against 
such  dangers  afforded  by  science.  The  necessary  danger  attending 
them  should  operate  as  a  prohibition  to  their  pursuit  without  such 
safeguards.  Indeed,  we  think  it  may  be  laid  down  as  a  legal  prin- 
ciple that  in  all  occupations  which  are  attended  with  great  and 
unusual  danger,  there  must  be  used  all  appliances  readily  attain- 
able, known  to  science  for  the  prevention  of  accidents,  and  that  the 
neglect  to  provide  such  readily  attainable  appliances  will  be  re- 
garded as  proof  of  culpable  negligence." 

36  Sweeney  v.  Berlin  &  Jones  Env.  Co.,  101  N.  T.  520,  54  Am. 
Rep.  722,  5  N.  E.  358;  Greenleaf  v.  Illinois  Central  R.  Co.,  29  Iowa, 
14,  4  Am.  Rep.  181;  Ross  v.  Pearson  Cordage  Co.,  164  Mass.  257, 
49  Am.  St.  Rep.  459,  41  N.  E.  284;  Lehigh  etc.  Coal  Co.  v.  Hayes, 
128  Pa.  St.  294,  15  Am.  St.  Rep.  680,  18  Atl.  387;  Augerstein  v. 
Jones,  139  Pa.  St.  183,  23  Am.  St.  Rep.  174,  21  Atl.  24;  Bertha  Zinc 
Co.  v.  Martin,  93  Va.  791,  22  S.  E.  869;  Steinhauser  v.  Spraul,  127 
Mo.  541,  28  S.  W.  620,  30  S.  W.  102;  Rooney  v.  Cordage  Co.,  161 
Mass.  153,  36  N.  E.  789;  Sappenfield  v.  Main  Street  etc.  R.  Co.,  91 
Cal.  48,  27  Pac.  590;  Soderman  v.  Kemp,  145  N.  Y.  427,  40  N.  E.  212; 
Lyttle  v.  Chicago  etc.  R.  Co.,  84  Mich.  289,  47  N.  W.  571;  Hickey 
v.  Taafe,  105  N.  Y.  26,  12  N.  E.  286;  Philadelphia  etc.  R.  Co.  v. 
Kernan,  103  Pa.  St.  124;  Friel  v.  Citizens'  etc.  R.  Co.,  115  Mo.  503, 
22  S.  W.  498;  Richards  v.  Rough,  53  Mich.  212,  18  N.  W.  785;  Payne 
v.  Reese,  100  Pa.  St.  301. 
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guarded  condition,  the  master  will  not  be  liable  for 
injuries  resulting  from  them  or  their  condition.37 
Some  courts,  however,  say  that  the  fact  of  such  gen- 
eral use  is  not  conclusive  upon  the  question.38  The 
true  principle  seems  to  be,  that  a  servant  assumes 
the  risks  of  which  he  has  knowledge,  or  which  his 
knowledge  would  lead  him  to  expect,  and  he  should 
anticipate  that  the  appliances  which,  to  his  knowl- 
edge or  implied  knowledge,  are  commonly  employed 
and  in  general  use.39 

The  rule  above  discussed,  and  so  frequently  ap- 
plied in  cases  of  injuries  received  by  a  servant  from 
latent  dangers  in  machinery,  that  the  servant  is  not 
to  be  exposed  without  warning  to  latent  dangers 
of  which  he  knows  nothing,  and  is  not  chargeable 
with  imputed  knowledge,  provided  the  master  knew, 
or  ought  to  have  known,  of  the  danger,  is  of  univer- 
sal application  in  all  relations  between  master  and 
servant.  For  instance,  the  general  principle  that  one 
who  negligently  exposes  another  to  an  infectious  or 
contagious  disease,  which  such  other  contracts,  is 
liable  therefor,  in  the  absence  of  contributory  negli- 
gence or  assumption  of  the  risk,40  is  applicable  to 

37  Lehigh  etc.  Coal  Co.  v.  Hayes,  128  Pa.  St.  294,  15  Am.  St.  Rep. 
680,  18  Atl.  387;  Nadau  v.  White  River  Lumber  Co.,  76  Wis.  120, 
20  Am.  St.  Rep.  29,  43  N.  W.  1135;  Bean  v.  Oceanic  Steam  Nav. 
Co.,  24  Fed.  124;  McCarthy  v.  Boston  Duck  Co.,  165  Mass.  165,  42 
N.  E.  568;  Delaware  River  Iron  Shipbuilding  Co.  v.  Nuttall,  119 
Pa.  St.  149,  13  Atl.  65;  Reese  v.  Hershey,  163  Pa.  St.  253,  43  Am. 
St.  Rep.  795,  29  Atl.  907;  Richmond  etc.  R.  Co.  v.  Jones,  92  Ala. 
218,  9  South.  276;  Burns  v.  Sennett,  99  Cal.  363,  33  Pac.  916;  Allen 
v.  Burlington  etc.  R.  Co.,  64  Iowa,  94,  19  N.  W.  870;  Propsom  v. 
Leatham,  80  Wis.  608,  50  N.  W.  586. 

38  McCormick  Harvester  Machine  Co.  v.  Burandt,  136  III.  170,  26 
N.  E.  588;  Taylor  v.  Carew  Mfg.  Co.,  143  Mass.  470,  10  N.  E.  308; 
Reichla  v.  Gruensfelder,  52  Mo.  App.  43. 

39  See  post,  sec.  149. 

40  Gilbert  v.  Hoffman,  66  Iowa,  205,  55  Am.  Rep.  263;  Smith  v. 
Baker,  20  Fed.  709. 
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the  relation  between  master  and  servant,  so  that 
if  the  latter  is  exposed  by  his  master  without  warn- 
ing to  such  a  risk,  and  thereby  contracts  the  disease, 
being  ignorant  of  the  danger,  and  unable  to  know  of 
it  by  the  exercise  of  ordinary,  care,  the  master  is  li- 
able if  he  either  knew,  or,  in  the  exercise  of  ordi- 
nary care  ought  to  have  known,  of  the  danger.41 

§  145.  Same— Duty  Continuous— Discovery  and  Rem- 
edy Of  Defects. — But  the  duty  of  the  master  is  not 
ended  when  he  has  used  due  care  in  furnishing  safe 
premises  and  appliances.  It  is  a  continuing  one  and 
he  must  exercise  reasonable  diligence  to  maintain 
both  premises  and  appliances  in  suitable  condition. 
Hence  he  is  negligent  if  he  fails  to  make  reasonable 
inspections  of  his  premises  and  appliances  to  dis- 
cover defects,  and  fails  to  remedy  such  defects  as 
are  dangerous  in  character,42  although  he  is  not  re- 
quired to  remedy  the  defect  immediately  upon  its 

41  Kliegel  v.  Aitken,  94  Wis.  432,  59  Am.  St.  Rep.  901,  69  N.  W. 
67. 

42  Bowman  v.  White,  110  Cal.  23,  42  Pac.  470;  Krogg  v.  Atlanta 
etc.  R.  Co.,  77  Ga.  202,  4  Am.  St.  Rep.  79;  Indianapolis  etc.  R.  Co. 
v.  Toy,  91  111.  474,  33  Am.  Rep.  57;  Columbus  etc.  R.  Co.  v.  Arnold, 
31  Ind.  174,  99  Am.  Dec.  615;  Brann  v.  Chicago  etc.  R.  Co.,  53  Iowa, 
595,  36  Am.  Rep.  243;  Ashland  Coal  etc.  Co.  v.  Wallace,  101  Ky. 
626,  42  S.  W.  744,  43  S.  W.  207;  Ford  v.  Fitchburg  R.  Co.,  110  Mass. 
240,  14  Am.  Rep.  598;  Snow  v.  Housatonic  R.  Co.,  8  Allen,  441,  85 
Am.  Dec.  720;  Rogers  v.  Ludlow  Mfg.  Co.,  144  Mass.  198,  59  Am. 
Rep.  68;  McDonald  v.  Chicago  etc.  R.  Co.,  41  Minn.  439,  16  Am. 
St  Rep.  711,  43  N.  W.  380;  Settle  v.  St.  Louis  etc.  R.  Co.,  127  Mo. 
336,  48  Am.  St.  Rep.  633,  30  S.  W.  125;  Cole  v.  Warren  Mfg.  Co.,  63 
N.  J.  L.  626,  44  Atl.  647;  Fuller  v.  Jewett,  80  N.  Y.  46,  36  Am.  Rep. 
575;  Goodrich  v.  New  York  etc.  R.  Co.,  116  N.  Y.  398,  15  Am.  St 
Rep.  410,  22  N.  E.  397;  Keegan  v.  Western  R.  Co.,  8  N.  Y.  175,  59 
Am.  Dec.  476;  Pennsylvania  etc.  R.  Co.  v.  Mason,  109  Pa.  St.  296, 
58  Am.  Rep.  722;  McMillan  Marble  Co.  v.  Black,  89  Tenn.  118,  14 
S.  W.  479;  Houston  v.  Brush,  66  Vt.  331,  29  Atl.  380;  Ferriss  v. 
Berlin  Machine  Works,  90  Wis.  541,  63  N.  W.  234;  Missouri  Pacific 
R.  Co.  v.  McElyea,  71  Tex.  386,  10  Am.  St.  Rep.  747,  9  S.  W.  313. 
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discovery,  and  is  not  liable  for  accidents  which  occur 
before  he  has  had  a  reasonable  opportunity  to  re- 
pair.43 

Again,  while  the  master  is  liable  where  he  fails  to 
discover  defects,  either  through  neglect  to  inspect 
or  because  he  does  not  employ  reasonable  and  ad- 
equate means  to  discover  them,44  he  is  not  respon- 
sible for  those  defects  which  are  latent  and  not  dis- 
coverable by  the  use  of  ordinarily  careful  and  reason- 
able tests,45  unless  he  has  an  actual  or  constructive 
knowledge  thereof.  As  to  what  will  constitute  con- 
structive knowledge,  it  seems  that  knowledge  of  a 
fellow-servant  of  the  person  injured  will  not  bind 

43  Indianapolis  etc.  R.  Co.  v.  Flanigan,  77  III.  365;  Seaboard  Mfg. 
Co.  v.  Woodson,  94  Ala.  147,  10  South.  87;  Gulf  etc.  R.  Co.  v.  Don- 
nelly, 70  Tex.  371,  8  Am.  St.  Rep.  608,  8  S.  W.  52;  Fluhrer  v.  Lake 
Shore  etc.  R.  Co.,  121  Mich.  212,  80  N.  W.  23;  Atchison  etc.  R.  Co. 
v.  Sadler,  38  Kan.  128,  5  Am.  St.  Rep.  729,  16  Pac.  46. 

44  Atz  v.  Newark  etc.  Mfg.  Co.,  59  N.  J.  L.  41,  34  Atl.  980;  Union 
Stockyards  Co.  v.  Goodwin,  57  Neb.  138,  77  N.  W.  357;  Read  v. 
New  York  etc.  Ry.  Co.,  20  R.  I.  209,  37  Atl.  947;  Kennedy  v.  Chicago 
etc.  R.  Co.,  57  Minn.  227,  58  N.  W.  878;  Greenleaf  v.  Illinois  Cent. 
R.  Co.,  29  Iowa,  14,  4  Am.  Rep.  181;  Day  harsh  v.  Hannibal  etc.  R. 
Co.,  103  Mo.  570,  23  Am.  St.  Rep.  900,  15  S.  W.  554;  Porter  v. 
Hannibal  etc.  R.  Co.,  71  Mo.  66,  36  Am.  Rep.  454;  Corcoran  v. 
Holbrook,  59  N.  Y.  517,  17  Am.  Rep.  369;  Devlin  v.  Smith,  89  N.  Y. 
470,  42  Am.  Rep.  311;  Mason  v.  Richmond  etc.  R.  Co.,  Ill  N.  C.  482, 
32  Am.  St.  Rep.  814,  16  S.  E.  698;  Columbus  etc.  R.  Co.  v.  Erick, 
51  Ohio  St.  146,  37  N.  E.  128;  Nadau  v.  White  River  Lumber  Oo., 
76  Wis.  120,  20  Am.  St  Rep.  29,  43  N.  W.  1135;  Vosburgh  v.  Lake 
Shore  etc.  R.  Co.,  94  N.  Y.  374,  46  Am.  Rep.  148. 

45  The  Flowergate,  31  Fed.  762;  Indianapolis  etc.  R.  Co.  v.  Toy, 
91  111.  474,  33  Am.  Rep.  57;  Noyes  v.  Smith,  28  Vt.  59,  65  Am.  Dec. 
222;  Georgia  etc.  Banking  Co.  v.  Nelms,  83  Ga.  70,  20  Am.  St.  Rep. 
308,  9  S.  E.  1049;  Kansas  City  etc.  R.  Co.  v.  Webb,  97  Ala.  157,  11 
South.  888;  Central  etc.  Banking  Co.  v.  Kenny,  58  Ga.  485;  Central 
R.  Co.  v.  Freeman,  75  Ga.  331;  Nutt  v.  Southern  Pacific  Co.,  25  Or. 
291,  35  Pac.  653;  Bohn  v.  Chicago  etc.  R.  Co.,  106  Mo.  429,  17  S. 
W.  580;  Roughan  v.  Boston  etc.  Block  Co.,  161  Mass.  24,  36  N.  E. 
461;  McAvoy  v.  Pennsylvania  Woolen  Co.,  140  Pa.  St  1,  21  Atl.  246. 
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the  master,46  nor  even  that  of  a  superior  servant,47 
unless  he  be  one  to  whom  the  master  has  delegated 
his  duty  of  inspecting  and  repairing  the  premises 
and  appliances.48  As  appears  in  a  subsequent  sec- 
tion, the  servant  assumes  many  dangers  and  risks 
in  his  employment,  and  it  may  be  that  one  will,  un- 
der some  circumstances,  assume  the  danger  from  de- 
fects unknown  to  both,  but  which  ought  to  be  known 
to  the  master.  Thus  when  his  services  are  engaged 
to  detect  and  remedy  defects,49  the  master  is  not 
responsible  for  those  defects  which  might  have  been 
discovered,  because  the  servant  enters  the  employ- 
ment on  the  understanding  that  there  may  be  undis- 
covered defects. 

§  146.  Duty  of  Master  to  Communicate  Defects  and 
Dangers  to  Servant. — All  the  duties  of  the  master, 
which  impliedly  spring  from  the  creation  of  the  re- 

46  McKenna  v.  Martin  etc.  Paper  Co.,  176  Pa.  St.  St.  306,  35  Atl. 
131;  Smoot  v.  Mobile  etc,  R.  Co.,  67  Ala.  13;  St  Louis  etc.  R.  Co. 
v.  Theat,  12  Tex.  Civ.  App.  375,  34  S.  W.  153. 

47  Indiana  etc.  R.  Co.  v.  Snyder  (Ind.),  32  N.  E.  1129. 

48  Richardson  v.  Cooper,  88  111.  270;  Mattise  v.  Consumers'  Ice 
Mfg.  Co.,  46  La.  Ann.  1535,  49  Am.  St.  Rep.  356,  16  South.  400; 
Johnson  v.  First  Nat.  Bank,  79  Wis.  414,  24  Am.  St.  Rep.  722,  48  N. 
W.  712;  Elledge  v.  National  City  etc.  R.  Co.,  100  Cal.  282,  38  Am. 
St.  Rep.  290,  34  Pac.  720;  Krogg  v.  Atlanta  etc.  R.  Co.,  77  Ga.  202,  4 
Am.  St.  Rep.  77;  Hess  v.  Rosenthal,  160  111.  621,  43  N.  E.  743; 
Columbus  etc.  R.  Co.  v.  Arnold,  31  Ind.  174,  99  Am.  Dec.  615;  Chi- 
cago etc.  R.  Co.  v.  Jackson,  55  111.  492,  8  Am.  Rep.  661;  Reed  v. 
Burlington  etc.  R.  Co.,  72  Iowa,  166,  2  Am.  St.  Rep.  243,  33  N.  W. 
451;  Sangamon  Coal  Min.  Co.  v.  Wiggerhaus,  122  111.  279,  13  N.  E. 
648;  Worden  v.  Humiston  etc.  R.  Co.,  76  Iowa,  310,  41  N.  W.  26; 
Brabbits  v.  Chicago  etc.  R.  Co.,  38  Wis.  289;  Speed  v.  Atlanta  etc. 
R.  Co.,  71  Mo.  303;  Chapman  v.  Southern  Pacific  Co.,  12  Utah,  30, 
41  Pac.  551. 

49  Murphy  v.  Boston  etc.  R.  Co.,  88  N.  T.  146,  42  Am.  Rep.  240; 
Dartmouth  Spinning  Co.  v.  Achord,  84  Ga.  14,  10  S.  E.  449;  Fraker 
v.  St.  Paul  etc.  R.  Co.,  32  Minn.  54,  19  N.  W.  349;  Chicago  etc. 
R.  Co.  v.  Ward,  61  111.  130. 
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lation  of  master  and  servant  are  directed  toward  the 
purpose  and  object  of  making  the  employment  rea- 
sonably safe  in  all  particulars  of  which  the  servant 
has  no  knowledge,  or  cannot  reasonably  be  presumed 
to  have  knowledge.  Hence,  not  only  must  the  mas- 
ter provide  and  inspect  his  machinery  and  premises, 
but  he  must  also  inform  his  servants  of  those  dan- 
gers which  are  impliedly  unknown  or  of  which  he 
knows  the  servant  is  unaware.  He  owes  this  duty 
to  the  servant  that  the  latter  may  govern  his  actions 
accordingly,  and  if  the  servant  continue  in  the  pros- 
ecution of  his  employment  subsequent  to  receiving 
such  information,  he  does  so  at  his  own  risk  from 
the  dangers  disclosed.50  To  omit  to  give  the  informa- 
tion required  by  the  rule  just  stated  is  negligence, 
and  will  render  the  master  liable  for  injuries  suffered 
from  the  undisclosed  dangers. 

The  master  not  being  an  insurer  of  his  premises 
or  appliances,  he  is  not  bound  to  know  all  the  de- 
fects or  dangers  which  exist  in.  them.  He  is  held 
to  a  knowledge  of  those  which  reasonable  diligence, 
under  the  circumstances  and  considering  that  de- 
gree of  injury  resulting  from  accident,  would  disclose. 

What  dangers  of  those  actually  or  impliedly  known 
by  the  master  must  be  communicated  to  the  servant 
by  him  depends  upon  the  experience  and  mental 
ability  of  the  servant.  The  general  rule  is  that  a 
master  is  not  bound  to  warn  his  servants  of  those 
dangers  and  defects  that  are  patent  or  obvious.6* 

so  Post,  sec.  149. 

61  Pones  v.  Phillips,  39  Ark.  17,  43  Am.  Eep.  264;  East  etc.  R.  Co. 
v.  Sims,  80  Ga.  807,  6  S.  E.  595;  Wornell  v.  Maine  etc.  R.  Co.,  79 
Me.  397,  1  Am.  St.  Rep.  321,  10  Atl.  49;  Sladky  v.  Marinette  Lum- 
ber Co.,  107  Wis.  250,  83  N.  W.  514;  Bellows  v.  Pennsylvania  etc. 
Co.,  157  Pa.  St.  51,  27  Atl.  685;  Crown  v.  Orr,  140  N.  Y.  450,  35  N. 
E.  648;  McCue  v.  National  Starch  Mfg.  Co.,  142  N.  Y.  106,  36  N.  E. 
809;  Hathaway  v.  Michigan  Central  R.  Co.,  51  Mich.  253,  47  Am. 


313  LIABILITY  OP  PEESONS—CONTEACTUAL  RELATION.   §146 

But  many  dangers,  which  would  be  obvious  to  a 
skilled  or  experienced  operator  or  employee,  would 
be  unknown  and  latent  to  an  inexperienced  or  un- 
skilled workman.  A  man  of  mature  years  ought  to 
be  able  to  discern  possible  dangers  more  readily  than 
a  child  of  tender  age.  The  rule  seems  to  be,  then, 
that  the  master  must  disclose  those  defects  and  dan- 
gers, with  a  knowledge  of  which  he  is  charged,  and 
with  a  knowledge  of  which  the  servant  is  not 
charged.53  Hence  the  more  inexperienced  the  ser- 
vant is  the  more  care  that  should  be  taken  to  inform 
and  warn  him.  This1  inexperience  may  be  the  result 
of  mere  unfamiliarity  with  the  details  of  the  servant's 
employment,53  or  may  arise  from  infancy  or  men- 
Rep.  569;  Campbell  v.  Dearborn,  175  Mass.  183,  55  N.  E.  892; 
Crowley  v.  Pacific  Mills,  148  Mass.  228,  19  N.  E.  344;  Pratt  v. 
Prouty,  153  Mass.  333,  26  N.  E.  1002;  Atlas  Engine  Works  v.  Ran- 
dall, 100  Ind.  293,  50  Am.  Rep.  798;  Hettchen  v.  Chipman,  87  Md. 
729,  41  Atl.  65;  McCarthy  v.  Mulgrew,  107  Iowa,  76,  77  N.  W.  527; 
Berger  v.  St.  Paul  etc.  R.  Co.,  39  Minn.  78,  38  N.  W.  814;  Fulford 
v.  Lehigh  Valley  R.  Co.,  185  Pa.  St.  329,  39  Atl.  1115. 

52  Atkins  v.  Merrick  Thread  Co.,  142  Mass.  431,  8  N.  E.  241;  Mc- 
Donald v.  Chicago  etc.  R.  Co.,  41  Minn.  439,  16  Am.  St.  Rep.  711, 
43  N.  W.  380;  Louisville  etc.  R.  Co.  v.  Wright,  115  Ind.  378,  7  Am. 
St  Rep.  432,  16  N.  E.  145,  17  N.  E.  584;  Smith  v.  Peninsular  Car 
Works,  60  Mich.  501,  1  Am.  St.  Rep.  542,  27  N.  W.  662;  Fones  v. 
Phillips,  39  Ark.  17,  43  Am.  Rep.  264;  Elledge  v.  National  City  etc. 
R.  Co.,  100  Cal.  282,  38  Am.  St.  Rep.  290,  34  Pac.  720;  Myhan  v. 
Louisiana  Electric  Light  etc.  Co.,  41  La.  Ann.  964,  17  Am.  St.  Rep. 
436,  6  South.  799;  Durst  v.  Carnegie  Steel  Co.,  173  Pa.  St.  162,  33 
Atl.  1102. 

63  Fisk  v.  Central  Pacific  R.  Co.,  72  Cal.  38,  1  Am.  St.  Rep.  22, 
note,  13  Pac.  144;  Ingerman  v.  Moore,  90  Cal.  410,  25  Am.  St.  Rep. 
138,  27  Pac.  306;  May  v.  Smith,  92  Ga.  95,  44  Am.  St.  Rep.  84,  18 
S.  E.  360;  Louisville  etc.  R.  Co.  v.  Hall,  87  Ala.  708,  13  Am.  St.  Rep. 
84,  6  South.  40;  Palmer  v.  Michigan  Central  R.  Co.,  93  Mich.  363, 
32  Am.  St.  Rep.  507,  53  N.  W.  397;  Brennan  v.  Gordon,  118  N.  t! 
489,  16  Am.  St.  Rep.  775,  23  N.  E.  810;  Ross  v.  Walker,  139  Pa.  St 
42,  23  Am.  St  Rep.  160,  21  Atl.  157,  159;  Tagg  v.  MeGeorge,  155 
Pa.  St  368,  35  Am.  St.  Rep.  889,  26  Atl.  671;  Nadau  v.  White  River 
Lumber  Co.,   76  Wis.   120,  20  Am.   St.   Rep.  29,  43  N.   W.   1135; 
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tal  inability  to  appreciate  the  dangers  incident  to 
his  work.54 

In  imparting  the  information  as  to  defects  and 
dangers,  and  instructing  and  warning  the  inexperi- 
enced employees,  reasonable  care  must  be  taken  to 
do  so  in  such  a  manner  as  will  make  them  fully  aware 
of  the  risks  which  they  run  in  continuing  in  the  em- 
ploy of  the  master,55  and,  if  the  master  is  unable 
to  make  the  servant  appreciate  his  danger  and  still 
keeps  him  in  his  employ,  he  becomes  responsible  for 
injuries  to  him  from  such  dangers  as  he  is  unaware 
of.56 

Reynolds  v.  Boston  etc.  R.  Co.,  64  Vt.  66,  33  Am.  St.  Rep.  908,  24 
Atl.  134;  Anderson  v.  Morrison,  22  Minn.  274;  Gilman  v.  Eastern 
R.  Co.,  13  Allen,  433,  90  Am.  Dec.  210;  Hawkins  v.  Johnson,  105 
Ind.  29,  55  Am.  Rep.  169. 

64  Fisk  v.  Central  Pacific  R.  Co.,  72  Cal.  38,  1  Am.  St.  Rep.  22, 
note,  13  Pac.  144;  Coombs  v.  New  Bedford  Cordage  Co.,  102  Mass. 
572,  3  Am.  Rep.  506;  Cleveland  Rolling  Mill  Co.  v.  Corrigan,  46  Ohio 
St.  283,  15  Am.  St.  Rep.  596,  20  N.  E.  466;  Dowling  v.  Allen,  74 
Mo.  13,  41  Am.  Rep.  298;  Chicago  etc.  Brick  Co.  v.  Reinneiger,  140 
111.  334,  33  Am.  St.  Rep.  249,  29  N.  E.  1106;  Addicks  v.  Christoph, 
62  N.  J.  L.  786,  72  Am.  St.  Rep.  687,  43  Atl.  196;  Brazil  Block  Coal 
Co.  v.  GafEney,  119  Ind.  455,  12  Am.  St  Rep.  422,  21  N.  E.  1102; 
Harris  v.  Shebek,  151  111.  287,  37  N.  E.  1015;  O'Connor  v.  Adams, 
120  Mass.  427;  Hickey  v.  Taaffe,  105  N.  Y.  26,  12  N.  E.  286;  Omaha 
Bottling  Co.  v.  Theiler,  59  Neb.  257,  80  Am.  St.  Rep.  673,  80  N.  W. 
821;  International  etc.  R.  Co.  v.  Hinzie,  82  Tex.  623,  18  S.  W.  681. 

55  Coombs  v.  New  Bedford  Cordage  Co.,  102  Mass.  596,  3  Am. 
Rep.  506;  Smith  v.  Peninsular  Car  Works,  60  Mich.  501,  I  Am.  St. 
Rep.  542,  27  N.  W.  662;  Addicks  v.  Christoph,  62  N.  J.  L.  786,  72 
Am.  St.  Rep.  687,  43  Atl.  196;  Taylor  v.  Wootan,  1  Ind.  App.  188, 
50  Am.  St.  Rep.  200,  27  N.  E.  502;  Thompson  v.  Edward  P.  Allis 
Co.,  89  Wis.  523,  62  N.  W.  527;  Honlahan  v.  New  American  File 
Co.,  17  R.  I.  141,  20  Atl.  268. 

56  Taylor  v.  Wootan,  1  Ind.  App.  188,  50  Am.  St.  Rep.  200,  27 
N.  E.  502;  Hinckley  v.  Horazdowsky,  133  111.  359,  23  Am.  St.  Rep. 
618,  24  N.  E.  421;  Brazil  Block  Coal  Co.  v.  GafEney,  119  Ind.  455,  12 
Am.  St.  Rep.  422,  21  N.  E.  1102;  Hickey  v.  Taaffe,  105  N.  Y.  26,  12 
N.  E.  286. 


315  LIABILITY  OF  PERSONS-CONTRACTUALEELATION.   §147 

§  147.    Duty  of  Master  in  Selection  of  Employees  — 

Among  the  means  by  which  one  accomplishes  his  pur- 
poses may  be  classed  not  only  premises  and  appli- 
ances, tools  and  machinery,  but  employees  as  well. 
Care  should  be  exercised  in  their  choice  to  obtain 
persons  who  are  thoroughly  competent  and  careful. 
They  should  have  sufficient  skill  to  manage  the  ma- 
chinery or  tools  and  appliances,  which  they  are  re- 
quired to  use,  with  safety  to  themselves  and  others. 
The  measure  of  their  competency  is  to  be  found  in 
the  dangers  of  their  employment,  and  the  degree  of 
diligence  to  be  exercised  in  their  selection  depends 
upon  the  same. 

The  duty  of  the  master  to  his  servants  demands, 
then,  the  exercise  of  ordinary  care,  as  that  phrase  is 
understood,  in  the  selection  of  competent  and  care- 
ful fellow-servants,  and  he  is  responsible  for  injuries 
to  his  servants  proximately  resulting  from  a  neglect 
of  such  duty.57    A  master,  however,   does   not  war- 

57  Cooper  v.  Mullins,  30  Ga.  146,  76  Am.  Dec.  638;  Illinois  Central 
Ry.  Co.  v.  Cox,  21  111.  20,  71  Am.  Dec.  298;  Columbus  etc.  R.  Co.  v. 
Troesch,  68  111.  545,  18  Am.  Rep.  578;  Donaldson  v.  Mississippi  etc. 
R.  Co.,  18  Iowa,  281,  87  Am.  Dec.  391;  Blake  v.  Maine  etc.  R.  Co., 
70  Me.  60,  35  Am.  Rep.  297;  Pittsburgh  etc.  R.  Co.  v.  Ruby,  38  Ind. 
294,  10  Am.  Rep.  Ill;  Davis  v.  Detroit  etc.  R.  Co.,  20  Mich.  105,  4 
Am.  Rep.  364;  Lewis  v.  Emery,  108  Mich.  641;  Fox  v.  Sandford, 
4  Sneed,  36,  67  Am.  Dec.  587;  Noyes  v.  Smith,  28  Vt.  59,  65  Am. 
Dec.  222;  Farwell  v.  Boston  etc.  R.  Corp.,  4  Met.  49,  38  Am.  Dec. 
339;  Satterly  v.  Morgan,  35  La.  Ann.  1166;  Norfolk  etc.  R.  Co.  v. 
Hoover,  79  Md.  253,  47  Am.  St.  Rep.  392,  29  Atl.  994;  Keith  v. 
New  York  etc.  R.  Co.,  59  N.  Y.  356,  17  Am.  Rep.  325;  Slater  v. 
Jewett,  85  N.  Y.  73,  39  Am.  Rep.  627;  McLean  v.  Blue  Point  Gravel 
Min.  Co.,  51  Cal.  255;  Houston  etc.  R.  Co.  v.  Willie,  53  Tex.  318,  37 
Am.  Rep.  756;  Hughes  v.  Baltimore  etc.  R.  Co.,  164  Pa.  St.  178,  44 
Am.  St.  Rep.  597,  30  Atl.  383;  Grube  v.  Missouri  Pacific  Ry.  Co., 
9S  Mo.  330,  14  Am.  St.  Rep.  645,  11  S.  W.  736;  McElligott  v.  Ran- 
dolph, 61  Conn.  157,  29  Am.  St.  Rep.  181,  22  Atl.  1094;  Fones  v. 
Phillips,  39  Ark.  17,  43  Am.  Rep.  264;  Norfolk  etc.  R.  Co.  v.  Thomas, 
90  Va.  205,  44  Am.  St  Rep.  906,  17  S.  E.  884;  East  Line  etc.  R.  Co. 
v.  Scott,  71  Tex.  703,  10  Am.  St.  Rep.  804,  10  S.  W.  298;  Western 
Stone  Co.  v.  Whalen,  151  111.  472,  42  Am.  St  Rep.  244,  38  N.  E.  241. 
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rant  the  competency  of  his  employees,  nor  insure 
their  coemployees  against  their  carelessness.58 

As  in  the  case  of  appliances,  the  duty  of  care  here 
is  a  continuing  one,  and  the  master  must  use  due 
diligence  to  avoid  retaining  incompetent  and  careless 
servants  in  his  employ,59  and  his  negligence  may  con- 
sist either  in  failing  to  remove  a  servant  when  his 
incompetency  becomes  known,60  or  in  failing  to  dis- 
cover his  incompetency  when  due  diligence  would 

68  Stephens  v.  Doe,  73  Cal.  26,  14  Pac.  378;  Acme  Coal  Min.  Co. 
v.  Mclver,  5  Colo.  App.  267,  38  Pac.  596;  Reiser  v.  Pennsylvania  Co., 
152  Pa.  St.  38,  34  Am.  St.  Rep.  620,  25  Atl.  175;  Norfolk  R.  Co.  v. 
Hoover,  79  Ind.  253,  47  Am.  St.  Rep.  392,  29  Atl.  994;  Keith  v. 
Walker  Iron  etc.  Co.,  81  Ga.  49,  12  Am.  St.  Rep.  296,  7  S.  E.  166. 
A  coal  company  engaged  a  mason  to  build  an  arch  of  a  magazine. 
It  was  built  in  such  a  way  as  to  fall  when  its  temporary  supports 
were  removed.  The  court  said:  "In  the  evidence  there  is  no  indi- 
cation of  negligence  on  the  part  of  the  corporation  in  selecting  him. 
He  was  a  proper  man  to  intrust  with  the  execution  of  the  work 

and  with  the  decision  of  its  safety His  opinion  proved  to  be 

erroneous;  but  the  corporation  was  no  absolute  insurer  to  its  car- 
penter against  defective  work  performed  by  its  mason.  All  the 
corporation  could  do  was  to  exercise  reasonable  and  ordinary  care 
in  the  selection  of  a  competent  mason." 

69  Kean  v.  Detroit  Copper  etc.  Mills,  66  Mich.  277,  11  Am.  St.  Rep. 
492,  33  N.  W.  395;  Hughes  v.  Baltimore  etc.  R.  Co.,  164  Pa.  St.  178, 
44  Am.  St.  Rep.  597,  30  Atl.  383;  Coppins  v.  New  York  etc.  R.  Co., 
122  N.  Y.  557,  19  Am.  St.  Rep.  523,  25  N.  E.  915;  Harper  v.  Indian- 
apolis etc.  R.  Co.,  47  Mo.  567,  4  Am.  Rep.  353;  Gilman  v.  Eastern 
R.  Corp.,  10  Allen,  233,  87  Am.  Dec.  635;  Ohio  etc.  R.  Co.  v.  Collarn, 
73  Ind.  261,  38  Am.  Rep.  134;  Pittsburgh  etc.  R.  Co.  v.  Ruby,  38 
Ind.  322,  10  Am.  Rep.  Ill;  Laning  v.  New  York  etc.  R.  Co.,  49  N. 
Y.  521,  10  Am.  Rep.  417;  Maxwell  v.  Hannibal  etc.  R.  Co.,  85  Mo. 
95;  Neilon  v.  Kansas  City  etc.  R.  Co.,  85  Mo.  599;  Matthews  v.  Bull 
(Cal.),  47  Pac.  773. 

60  Kean  v.  Detroit  Copper  etc.  Mills,  66  Mich.  277,  11  Am.  St.  Rep. 
492,  33  N.  W.  395;  Hughes  v.  Baltimore  etc.  R.  Co.,  164  Pa.  St. 
178,  44  Am.  St.  Rep.  597,  30  Atl.  383;  Chapman  v.  Erie  R.  Co.,  55 
N.  Y.  579;  Gilman  v.  Eastern  R.  Corp.  10  Allen,  233,  87  Am.  Dec. 
635;  Ohio  etc.  R.  Co.  v.  Collarn,  73  Ind.  261,  38  Am.  Rep.  134; 
Neilon  v.  Kansas  City  etc.  R.  Co.,  85  Mo.  599. 
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have  disclosed  it.61  But  even  after  the  discovery 
of  such  incompetency,  it  has  been  held  that  a  rea- 
sonable time  should  be  allowed  the  master  in  which 
to  remove  the  incompetent  servant  or  to  take  proper 
steps  to  protect  his  fellow^ervants.62 

§  148.    Master's  Duty  in  Prescribing  and  Enforcing 

Rules. — Besides  engaging  competent  or  careful  ser- 
vants and  thus  providing  for  the  safety  of  those  who 
are  fellow-servants,  the  master  has  the  duty  of  pre- 
scribing and  enforcing  such  rules  and  regulations 
to  guide  his  servants  in  the  performance  of  their  em- 
ployment as  will,  if  observed,  insure,  under  usual  and 
ordinary  circumstances,  the  harmlessness  of  their 
acts.  A  servant  has  the  right  to  expect  and  demand 
that  the  actions  of  his  fellow-servants  in  their  ser- 
vices for  the  common  master  will  be  regulated  by 
such  master  in  such  a  manner  as  to  be  reasonably 
safe  for  him. 

The  more  complex  the  relations  between  the  ser- 
vants of  a  common  master  become,  the  more  need  is 
there  of  regulations  and  rules  controlling  their  acts; 
and  conversely  the  fewer  opportunities  there  are  for 
fellow-servants  to  come  in  contact  with  one  another, 
the  less  need  there  is  for  them.  When  one  has  but 
a  single  employee,  he  can  hardly  be  said  to  owe  any 
such  duty  to  him.  If  the  machinery  with  which  he 
works  is  complex  or  dangerous,  instruction  and  warn- 
ing in  regard  thereto  would  seem  sufficient.  If  the 
servant  understands  the  method  of  safely  using  the 

61  Laning  v.  New  York  etc.  R.  Co.,  49  N.  Y.  521,  10  Am.  Rep.  417; 
Coppins  v.  New  York  etc.  R.  Co.,  122  N.  Y.  557,  19  Am.  St.  Rep.  523, 
25  N.  E.  915;  Gilman  v.  Eastern  R.  Corp.,  10  Allen,  233,  87  Am. 
Dec.  635;  Davis  t.  Detroit  etc.  R.  Co.,  20  Mich.  105,  4  Am.  Rep.  364. 

62  Ross  v.  Chicago  etc.  R.  Co.,  8  Fed.  544.  In  this  case  the  cir- 
cumstances were  held  to  warrant  the  retention  of  an  incompetent 
servant  for  four  weeks. 
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machinery,  and  the  dangers  incident  to  the  right  and 
wrongful  use  thereof,  the  master  is  not  liable  for 
any  injurious  accidents.     If,  however,  a  master  em- 
ploys many   servants,   whose-  individual   efforts   are 
made  in  concert  or  combination  with  others,  and  the 
safety  of  each  one  may  depend  upon  the  manner  in 
which  others  perform  their  functions,  it  is  the  duty 
of  the  master  to  establish  rules  to  guide  such  ser- 
vants which  will,  if  observed,  render  their  acts  harm- 
less under  ordinary  circumstances.     A  failure  to  pre- 
scribe such  rules  or  regulations  will  constitute  cul- 
pable negligence.63    It  is  evident,  however,  that  much 
must  be  left  to  the  servant's  own  common  sense  and 
skill  as  to  what  is  necessary  to  be  done  under  the 
circumstances  at  hand.     The  master  is  not  bound  to 
anticipate  every  act  of  his  employees  and  direct  how 
each  one  shall  be  performed.     It  is  sufficient  that  he 
use  reasonable  care  to   foresee  what  the   ordinary 
and  usual  and  probable  actions  of  his  servants  will 
or  must  be,  and  where  there  is  reasonable  likelihood 
of  such  actions  proving  injurious  to  a  coemployee 
to  adopt  such  rules  as  will  render  them  innocuous.64 

63  Lake  Shore  etc.  R.  Co.  v.  La  valley,  36  Ohio  St.  222;  Reagan  v.  St. 
Louis  etc.  R.  Co.,  93  Mo.  348,  3  Am.  St.  Rep.  542,  6  S.  W.  371;  Lewis 
v.  Seyfert,  116  Pa.  St.  628,  2  Am.  St.  Rep.  631,  11  Atl.  514;  Missouri 
Pacific  R.  Co.  v.  McElyra,  71  Tex.  386,  10  Am.  St.  Rep.  749,  9  S. 
W.  313;  Chicago  etc.  R.  Co.  v.  George,  19  111.  510,  71  Am.  Dec.  239; 
Chicago  etc.  R.  Co.  v.  Taylor,  69  111.  461,  18  Am.  Rep.  626;  Mike  v. 
Roston  etc.  R.  Co.,  53  N.  Y.  549,  13  Am.  Rep.  545;  Madden  v.  Chesa- 
peake etc.  R.  Co.,  28  W.  Va.  610,  57  Am.  Rep.  695;  Abel  v.  Delaware 
etc.  Canal  Co.,  103  N.  Y.  581,  57  Am.  Rep.  773;  Gerrish  v.  New 
Haven  Ice  Co.,  63  Conn.  17,  27  Atl.  235;  Fordyce  v.  Rriney,  58  Ark. 
206,  24  S.  W.  250;  Luebke  v.  Chicago  etc.  R.  Co.,  59  Wis.  127,  48 
Am.  Rep.  483,  17  N.  W.  870. 

64  See  Olsen  v.  North  Pacific  Lumber  Co.,  100  Fed.  384;  Abel  v. 
Delaware  etc.  Canal  Co.,  128  N.  Y.  662,  28  N.  E.  663;  Moore  Lime 
Co.  v.  Richardson,  95  Va.  326,  64  Am.  St.  Rep.  785,  28  S.  E.  334; 
Atchison  etc.  R.  Co.  v.  Carruthers,  56  Kan.  309,  43  Pac.  230;  Mor- 
gan v.  Hudson  River  etc.  Co.,  133  N.  Y.  666,  31  N.  E.  234;  Texas 
etc.  R.  Co.  v.  Echols,  87  Tex.  339,  27  S.  W.  60,  28  S.  W.  517. 
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Before  the  master  can  relieve  himself  through  rules 
and  regulations  which  he  has  established,  he  must 
bring  them  to  the  notice  of  his  servants,  and  they 
must  have  a  reasonable  opportunity  to  learn  their 
terms  and  provisions,65  and  he  must  also  use  rea- 
sonable diligence  to  see  that  his  servants  obey  and 
conform  thereto.66 

§  149.  Assumption  of  Risks.— It  is  evident,  from 
the  foregoing  discussion  of  the  duties  of  masters  to 
servants,  that  there  are  many  dangers  in  almost  every 
employment,  more  or  less  imminent  according  to  the 
character  of  the  business  engaged  in,  for  the  results 
of  which  the  master  cannot  be  held  responsible. 
There  may  be  latent  defects  in  buildings  or  machines, 
fellow-servants,  carefully  selected,  may  become  care- 
less, unforeseen  combinations  of  coemployees  may 
arise  to  guide  which  no  rule  exists,  and  many  dan- 
gers are  inherent  in  the  use  of  machinery,  explosives 
and  electricity,  which  cannot  be  guarded  against. 
As  public  policy  demands  that  the  master  be  not 
held  as  an  insurer  of  the  safety  of  his  employees,  the 
latter  enter  their  employment  with  the  implied  agree- 
ment to  run  the  risk  of  such  dangers  as  are  incidental 
to  the  business,  and  against  which  reasonable  care 
on  the  part  of  the  master  will   not  protect  them.67 

fi5  Little  Rock  etc.  R.  Co.  v.  Leverett,  48  Ark.  348,  3  Am.  St.  Rep. 
230,  3  S.  W.  50;  Abel  v.  Delaware  etc.  R.  Co.,  103  N.  Y.  581,  57  Am. 
Rep.  773;  Lehigh  Valley  R.  Co.  v.  Snyder,  56  N.  J.  L.  326,  28  Atl. 
376;  Conners  v.  Burlington  etc.  R.  Co.,  87  Iowa,  147,  53  N.  W.  1092; 
Fay  v.  Minneapolis  etc.  R.  Co.,  30  Minn.  231,  15  N.  W.  241.  See 
Pennsylvania  R.  Co.  v.  Langdon,  92  Pa.  St.  21,  37  Am.  Rep.  651. 

66  Chicago  etc.  R.  Co.  v.  Taylor,  69  111.  461,  18  Am.  Rep.  626; 
Abel  v.  Delaware  etc.  Canal  Co.,  103  N.  Y.  581,  57  Am.  Rep.  773, 
9  N.  E.  325;  Little  Rock  etc.  R.  Co.  v.  Leverett,  48  Ark.  348,  3  Am. 
St.  Rep.  230,  3  S.  W.  50;  Madden  v.  Chesapeake  etc.  R.  Co.,  28  W. 
Va.  617,  57  Am.  Rep.  695. 

67  As  to  the  dangers  of  premises  assumed,  see  Moore  v.  Penn- 
sylvania R.  Co.,  167  Pa.  St.  495,  31  Atl.  734;  Moulton  v.  Gage,  138 
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They  do  not  waive  their  right  to  demand  care  of  the 
master  in  performing  his  duties.  His  negligence  is 
not  one  of  the  risks  of  their  employment.  They  have 
the  right  to  presume,  and  rely  on  the  presumption, 
that  he  will  exercise  due  care  in  providing  and  main- 
Mass.  390;  Murphy  v.  American  Rubber  Co.,  159  Mass.  266,  34  N.  E. 
268;  Goff  v.  Chippewa  etc.  R.  Co.,  86  Wis.  237,  56  N.  W.  465;  Peder- 
son  v.  City  of  Rushford,  41  Minn.  289,  42  N.  W.  1063;  Griffin  v. 
Ohio  etc.  R.  Co.,  124  Ind.  326,  24  N.  E.  888;  Gunderson  v.  Peterson, 
65  111.  193;  Conway  v.  Furst,  57  N.  J.  L.  645,  32  Atl.  380;  Balle  V. 
Detroit  Leather  Co.,  73  Mich.  158,  41  N.  W.  216;  Coal  Creek  Min. 
Co.  v.  Davis,  90  Tenn.  711,  18  S.  W.  387;  Hudson  v.  Ocean  S.  S.  Co., 
110  N.  Y.  625,  17  N.  E.  342.  As  to  assuming  risk  of  defective  ap- 
pliances, see  Titus  v.  Bradford  etc.  R.  Co.,  136  Pa.  St.  618,  20  Am. 
St.  Rep.  944,  20  Atl.  517;  Piquegno  v.  Chicago  etc.  R.  Co.,  52  Mich. 
40,  50  Am.  Rep.  243,  17  N.  W.  232;  Quinn  v.  Johnson  Forge  Co.,  9 
Houst.  (Del.)  338,  32  Atl.  858;  Swoboda  v.  Ward,  40  Mich.  420; 
Darracott  v.  Chesapeake  etc.  R.  Co.,  83  Va.  288,  5  Am.  St.  Rep.  266, 
2  S.  E.  511;  Schroeder  v.  Michigan  Car  Co.,  56  Mich.  132,  22  N.  W. 
220;  Reid  v.  Central  R.  &  Banking. Co.,  81  Ga.  694,  8  S.  E.  629; 
Cagney  v.  Hannibal  etc.  R.  Co.,  69  Mo.  416;  Quigley  v.  Thomas  G. 
Plant  Co.,  165  Mass.  368,  43  N.  E.  205;  Pittsburg  etc.  R.  Co.  v. 
Henley,  48  Ohio  St.  608,  29  N.  E.  575.  As  to  negligence  of  fellow- 
servants,  see  Farwell  v.  Boston  etc.  R.  Co.,  4  Met.  49,  38  Am.  Dec. 
339;  Shields  v.  Yonge,  15  Ga.  349,  60  Am.  Dec.  698;  Crispin  v.  Bab- 
bitt, 81  N.  Y.  517,  37  Am.  Rep.  521;  Lewis  v.  Seifert,  116  Pa.  St.  628, 
2  Am.  St.  Rep.  631,  11  Atl.  514;  Hanna  v.  Granger,  18  R.  I.  507,  28 
Atl.  659;  Burns  v.  Sennett,  99  Cal.  363,  33  Pac.  916;  Holden  v.  Fitch- 
burg  R.  Co.,  129  Mass.  268,  37  Am.  Rep.  343;  Murphy  v.  Boston  etc. 
R.  Co.,  88  N.  Y.  146,  42  Am.  Rep.  240;  O'Connell  v.  Baltimore  etc. 
R.  Co.,  20  Md.  212,  83  Am.  Dec.  549;  Murray  v.  South  Carolina  R. 
Co.,  1  McMull.  385,  36  Am.  Dec.  268;  Columbus  etc.  R.  Co.  v.  Arnold, 
31  Ind.  174,  99  Am..  Dec.  615;  Buckalew  v.  Tennessee  etc.  R.  Co., 
112  Ala.  146,  20  South.  606;  Illinois  Central  R.  Co.  v.  Cox,  21  111. 
20,  71  Am.  Dec.  298;  Nash  v.  Nashua  Iron  and  Steel  Co.,  62  N.  H. 
406;  Wilson  v.  Willimantic  Linen  Co.,  50  Conn.  433,  47  Am.  Rep. 
653.  As  to  risk  incident  to  the  character  of  the  employment,  see 
Dehning  v.  Detroit  Bridge  etc.  Works,  46  Neb.  556,  65  N.  W.  186; 
Smith  v.  Oxford  Iron  Co.,  42  N.  J.  L.  467,  36  Am.  Rep.  535;  Smith 
v.  Tromanhauser,  63  Minn.  98,  65  N.  W.  144;  Yearsley  v.  Sunset 
Telephone  etc.  Co.,  110  Cal.  236,  42  Pac.  638;  Daigle  v.  Lawrence 
Mfg.  Co.,  159  Mass.  378,  34  N.  E.  458;  Welch  v.  Brainard,  108  Mich. 
38,  65  N.  W.  667. 
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taining  safe  premises  and  appliances,68  in  engaging 
and  retaining  careful  coemployees,69  and  in  estab- 
lishing and  enforcing  adequate  rules  and  regula- 
tions.70 

Besides  the  ordinary  risks  of  a  servant's  employ- 
ment, which  remain  after  the  exercise  of  due  care 
on  the  part  of  the  master,  there  may  be  other  dan- 
gers of  which  the  servant  is  aware  when  he  enters  his 
service.  He  may  know  of  defects  in  buildings, 
grounds  or  tracks,  in  machinery  or  tools;  he  may  be 
aware  of  carelessness  of  servants  in  the  master's  em- 
ploy. Under  such  circumstances,  he  is  cognizant  of 
the  danger  he  encounters  by  entering  the  premises, 
handling  the  appliances  or  working  with  the  other 
servants,  and  it  is  but  justice  to  hold  that  he  has 
contracted  with  reference  thereto,  and  cannot  com- 
plain of  the  breach  of  duty  of  which  he  had  full 
knowledge.71    So,    too,    when    dangers    become    ap- 

68  Chicago  etc.  R.  Co.  v.  Hines,  132  111.  161,  22  Am.  St.  Rep.  515, 
23  N.  E.  1021;  St.  Louis  etc.  R.  Co.  v.  Irwin,  37  Kan.  701,  1  Am. 
St.  Rep.  266,  16  Pac.  146;  Colorado  etc.  R.  Co.  v.  Naylon,  17  Colo. 
501,  31  Am.  St.  Rep.  335,  30  Pac.  249;  Colorado  Electric  Co.  v.  Lub- 
bers, 11  Colo.  505,  7  Am.  St.  Rep.  255,  19  Pac.  479;  Farren  v.  Sellers, 
39  La.  Ann.  1011,  4  Am.  St.  Rep.  256,  3  South.  363;  Illinois  etc.  R. 
Co.  v.  Welch,  52  111.  183,  4  Am.  Rep.  593;  Boss  v.  Northern  Pacific 
R.  Co.,  2  N.  Dak  128,  33  Am.  St.  Rep.  756,  49  N.  W.  655;  Louisville 
etc.  R.  Co.  v.  Baker,  106  Ala.  624,  17  South.  452;  Diamond  State 
Iron  Co.  v.  Giles,  7  Houst.  (Del.)  557,  11  Atl.  189;  Gibson  v.  Pacific 
R.  Co.,  46  Mo.  163,  2  Am.  Rep.  497;  Nichols  v.  Crystal  Plate  Glass 
Co.,  126  Mo.  55,  28  S.  W.  991;  Beeson  v.  Green  Mountain  Gold  Min. 
Co.,  57  Cal.  20. 

69  Chicago  etc.  R.  Co.  v.  Champion,  9  Ind.  App.  510,  53  Am.  St. 
Rep.  357,  36  N.  E.  221,  37  N.  E.  21;  Northern  Pacific  R.  Co.  v. 
Mares,  123  U.  S.  710,  8  Sup.  Ct.  Rep.  321;  United  States  Rolling 
Stock  Co.  v.  Wilder,  116  111.  100,  5  N.  E.  92. 

70  Michael  v.  Roanoke  Machine  Works,  90  Va.  492,  44  Am.  St 
Rep.  927,  19  S.  E.  261. 

71  Feely  v.  Pearson  Cordage  Co.,  161  Mass.  426,  37  N.  E.  368; 
Rush  v.  Missouri  etc.  R.  Co.,  36  Kan.  129,  12  Pac.  582;  Missouri 
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parent  to  him  after  he  has  entered  upon  the  service 
of  his  employer,  and  he  continues  in  the  service,  he 
is  justly  held  to  assume  all  risks  therefrom.  If  these 
dangers  arise  from  any  breach  of  duty  on  the  part  of 
the  master,  the  servant  is  at  liberty  to  refuse  to  con- 
tinue his  work  or  to  run  the  risk  of  the  new  danger 
until  the  master  has  performed  his  duty.  But  if  he 
continues  in  the  same  employment,  he  does  so  under 
the  implied  waiver  of  any  right  against  the  master 
for  neglect.72  If  the  master  persuades  the  servant 
to  return  to  the  work,  or  to  continue  in  his  employ 
by  a  promise  to  remedy  the  defect,  he  becomes  liable 
to  the  servant  for  any  injury  received,73  unless,  by 

Pacific  R.  Co.  v.  Somers,  78  Tex.  439,  14  S.  W.  779;  Moss  v.  John- 
son, 22  111.  633;  Showalter  v.  Fairbanks,  Morse  &  Co.,  88  Wis.  376, 
60  N.  W.  257;  Knight  v.  Cooper,  36  W.  Va.  232,  14  S.  E.  999;  De- 
laney  v.  Heartt,  57  Hun,  589,  10  N.  Y.  Supp.  595;  Green  v.  Cross,  79 
Tex.  130,  15  S.  W.  220. 

72  Eureka  Co.  v.  Bass,  81  Ala.  200,  60  Am.  Rep.  152,  8  South.  216; 
Missouri  Furnace  Co.  v.  Abend,  107  111.  44,  47  Am.  Rep.  445;  Burns 
v.  Chicago  etc.  R.  Co.,  69  Iowa,  450,  58  Am.  Rep.  227;  Baltimore  etc. 
R.  Co.  v.  Strieker,  51  Md.  47,  34  Am.  Rep.  291;  Smith  v.  St.  Louis 
etc.  R.  Co.,  69  Mo.  32,  33  Am.  Rep.  484;  Rains  v.  St.  Louis  etc.  R. 
Co.,  71  Mo.  164,  36  Am.  Rep.  459;  Mad  River  etc.  R.  Co.  v.  Barber, 
5  Ohio  St.  541,  67  Am.  Dec.  312;  Hooper  v.  Columbia  etc.  R.  Co.,  21 
S.  C.  541,  53  Am.  Rep.  691;  Ballou  v.  Chicago  etc.  R.  Co.,  54  Wis. 
257,  41  Am.  Rep.  31,  11  N.  W.  559;  Brossman  v.  Lehigh  Valley  R. 
Co.,  113  Pa.  St.  490,  57  Am.  Rep.  479,  6  Atl.  226;  Texas  etc.  R.  Co. 
v.  Bradford,  66  Tex.  732,  59  Am.  Rep.  639,  2  S.  W.  595;  St.  Louis 
etc.  R.  Co.  v.  Davis,  54  Ark.  389,  26  Am.  St.  Rep.  48,  15  S.  W.  895; 
Indianapolis  etc.  R.  Co.  v.  Watson,  114  Ind.  20,  5  Am.  St.  Rep.  578, 
14  N.  E.  721,  15  N.  E.  824;  Wilson  v.  Dunreath  Red  Stone  Quarry 
Co.,  77  Iowa,  429,  14  Am.  St.  Rep.  304,  42  N.  W.  360;  Williamson  v. 
Newport  News  etc.  Co.,  34  W.  Va.  657,  26  Am.  St.  Rep.  927,  12  S. 
E.  824;  Gibson  v.  Erie  R.  Co.,  63  N.  Y.  449,  20  Am.  Rep.  552;  Balti- 
more etc.  R.  Co.  v.  State,  75  Md.  152,  32  Am.  St.  Rep.  372,  23  Atl. 
310;  Ragon  v.  Toledo  etc.  R.  Co.,  97  Mich.  265,  37  Am.  St.  Rep.  336, 
56  N.  W.  612;  Wilson  v.  Winona  etc.  R.  Co.,  37  Minn.  326,  5  Am. 
St.  Rep.  851,  33  N.  W.  908;  Lovejoy  v.  Boston  etc.  R.  Corp.,  125 
Mass.  79,  28  Am.  Rep.  206. 

73  Southern  Kansas  R.  Co.  v.  Croker,  41  Kan.  747,  13  Am.  St.  Eep. 
320,  21  Pac.  785;  Breckenrldge  Co.  v.  Hicks,  94  Ky.  362,  42  Am.  St. 
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neglecting  to  do  as  he  has  promised,  within  a  rea- 
sonable time,  the  assumption  of  the  risk  is  again 
thrown  upon  the  servant.74  On  the  contrary,  when 
the  servant  is  induced  to  remain  at  work  through 
threats  of  dismissal  from  employment,  the  liability 
for  such  unremedied  defects  is  not  cast  upon  the  mas- 
ter, but  are  assumed  by  the  servant.73  Mere  knowl- 
edge in  a  servant  of  the  existence  of  certain  defects 
will  not  relieve  the  master  from  his  duties,  unless 
the  servant  also  appreciates  the  danger  flowing  there- 
from and  the  risk  he  runs,  and  realizes  this  in  time 
to  avoid  the  danger.76  But,  on  the  other  hand,  actual 
knowledge  is  not  always  necessary.  If  the  defects 
or  dangers  are  obvious,  or  would  be  apparent  to  a 
person  of  the  skill  and  experience  which  the  servant 

Rep.  361,  22  S.  W.  554;  Erdman  v.  Illinois  Steel  Co.,  95  Wis.  6,  60 
Am.  St.  Rep.  66,  69  N.  W.  993;  Stephenson  v.  Duncan,  73  Wis.  404, 
9  Am.  St.  Rep.  806,  41  N.  W.  337;  Brownfield  v.  Hughes,  128  Pa. 
St  194,  15  Am.  St.  Rep.  667,  18  Atl.  340;  Roux  v.  Blodgett  etc.  Lum- 
ber Co.,  85  Mich.  519,  24  Am.  St.  Rep.  102,  48  N.  W.  1092;  Stephens 
v.  Hannibal  etc.  R.  Co.,  96  Mo.  207,  9  Am.  St.  Rep.  336,  9  S.  W.  589; 
Chicago  etc.  Brick  Co.  v.  Sobkowiak,  148  111.  574,  36  N.  E.  572; 
Eureka  Co.  v.  Bass,  81  Ala.  200,  60  Am.  Rep.  152,  8  South.  216. 

74  Hough  v.  Texas  etc.  R.  Co.,  100  U.  S.  213;  Stephenson  v.  Dun- 
can, 73  Wis.  404,  9  Am.  St.  Rep.  806,  41  N.  W.  337;  Cousell  v.  Hall, 
145  Mass.  468,  14  N.  E.  530;  Illinois  Steel  Co.  v.  Mann,  170  111.  200, 
62  Am.  St.  Rep.  370,  48  N.  E.  417. 

75  Sweeney  v.  Berlin  &  Jones  Envelope  Co.,  101  N.  Y.  520,  54  Am. 
Rep.  722,  5  N.  E.  358;  Wormell  v.  Maine  Cent.  R.  Co.,  79  Me.  397,  1 
Am.  St.  Rep.  321,  10  Atl.  49;  Dougherty  v.  West  Superior  Iron  etc. 
Co.,  88  Wis.  343,  69  N.  W.  274;  Leary  v.  Boston  etc.  R.  Co.,  139 
Mass.  580,  52  Am.  Rep.  733,  2  N.  E.  115. 

76  Faren  v.  Sellers,  39  La.  Ann.  1011,  4  Am.  St.  Rep.  256,  3  South. 
363;  Fitzgerald  v.  Connecticut  River  Paper  Co.,  155  Mass.  155,  31 
Am.  St.  Rep.  537,  29  N.  E.  464;  Sanborn  v.  Madera  Flume  etc.  Co., 
70  Cal.  261,  11  Pac.  710;  Ford  v.  Fitchburg  R.  Co.,  110  Mass.  240, 

14  Am.  Rep.  598;  Wuotilla  v.  Duluth  Lumber  Co.,  37  Minn.  153,  5 
Am.  St.  Rep.  832,  33  N.  W.  551;  Lee  v.  Southern  Pacific  R.  Co.,  101 
Cal.  118,  35  Pac.  572;  St  Louis  etc.  R.  Co.  v.  McLain,  80  Tex.  85, 

15  S.  W.  789. 
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claims  or  professes  to  possess,  he  is  held  to  a  knowl- 
edge which  his  apparent  skill  and  experience  renders 
reasonable  that  he  should  have. 

§  150.  Negligence  of  Fellow-servant— Superior  Ser- 
vant Rule  Discussed. — No  subject  within  the  scope  of 
this  work  has  occupied  the  attention  of  the  courts 
to  any  greater  extent  than  the  liability  of  a  master 
for  injury  to  his  servant  by  reason  of  the  negligence 
of  his  fellow-servant.  No  question  involved  in  the 
law  of  negligence  has  provoked  more  legal  contention 
or  been  the  source  of  differently  expressed  judicial 
opinion  than  has  this  one.  It  has  been  a  pleasure 
to  the  writer  to  make  an  effort  upon  any  important 
question  where  there  appears  to  be  confusion  among 
the  decisions,  to  clear  the  way,  and  upon  the  subject 
of  this  section  it  is  believed  that  a  correct  exposition 
of  all  the  rules  of  law  governing  the  liability  of  a 
master  for  the  neglect  of  any  of  his  servants,  in  any 
capacity,  may  be  set  forth  without  the  appearance  of 
much  conflict  among  the  authorities.  The  position 
taken  by  the  courts  in  the  states  where  this  question 
has  been  considered,  with  the  peculiarity  of  phrase- 
ology of  opinion,  will  be  presented  in  an  extensive 
note.  Two  distinct  and  separate  rules  are  deducible 
from  the  authorities,  neither  of  which,  it  would  seem, 
conflict  with  the  other. 

The  first  one,  with  reference  to  which  there  is  no 
dissenting  authority,  is  to  the  effect  that  in  respect 
to  any  duty  which  the  master  is  bound  by  law  to  per- 
form himself,  looking  to  the  safety  and  protection  of 
his  servant,  cannot  by  him  be  delegated  to  another 
servant,  so  that  he  can  be  relieved  from  responsibility 
for  any  neglect  of  such  servant  to  whom  the  duty  is 
delegated,  because  of  the  fact  that  the  duty  which 
is  thus  delegated  is  committed  to  a  fellow-servant 
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so  as  to  relieve  the  master  on  the  ground  that  the 
neglect  is  the  neglect  of  a  fellow-servant.  On  the 
contrary,  the  liability  of  the  master  must  be  governed 
by  the  nature  of  the  duty  which  is  neglected.  If  the 
duty  is  one  which  cannot  be  shifted  by  the  master  up- 
on another,  so  as  to  relieve  the  former  from  responsi- 
bility, by  delegating  it  to  a  servant  who  may,  per- 
chance, be  of  the  same  grade  or  rank  in  service  or  em- 
ployment in  the  same  department  as  the  servant  who 
is  injured,  the  rule  is  that  in  such  cases  the  person  up- 
on whom  the  duty  is  thus  imposed  represents  the  mas- 
ter, his  acts  are  the  acts  of  the  master,  and  the  one 
who  performs  the  duty  is  to  be  regarded  in  law  as  a 
vice-principal,  and  in  such  cases  the  fellow-servant 
rule  has  no  application.  Those  duties  which  arise  im- 
pliedly from  the  contract  between  employer  and  em- 
ployee are  imposed  upon  the  former  by  law  for  the 
.safety  and  protection  of  the  latter.  Consequently, 
they  are  absolute  duties,  and  cannot  be  lifted,  except 
by  contract,  between  master  and  servant,  or  by 
waiver  by  the  latter.  Hence,  when  it  is  said  that  a 
servant  assumes  the  negligence  of  his  fellow-ser- 
vants, this  does  not  mean  that  he  assumes  the  risk  of 
negligence  in  a  coemployee  to  whom  the  master  has 
delegated  the  performance  of  one  of  his  implied  duties. 
The  duties  primarily  imposed  upon  the  master  are 
those  which  relate  to  providing  suitable  premises 
upon  which  to  work  and  safe  appliances,77  and  the 
inspection  of  machinery,78  and  the  like,  discussed  in 
this  chapter.  For  instance,  when  the  master  employs 
a  servant  to  remedy  some  defect  in  a  machine  which 
he  owns,  and  through  the  negligence  of  such  servant 
in  attempting  to  repair  the  machine  another  servant 
of  the  common  master  is  injured  while  using  it,  the 

77  Ante,  sec.  144. 

78  Ante,   sec.   145. 
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master  cannot  relieve  himself  from  liability  therefor 
by  showing  care  in  the  selection  of  the  first  employee. 
His  duty  to  use  care  in  maintaining  safe  appliances  is 
just  as  imperative  after  delegating  the  work  of  re- 
pair to  another  as  before.  For  the  negligence  of  his 
servants  in  those  acts  which  are  in  pursuance  of  his 
implied  and  absolute  duties,  then  the  master  is  al- 
ways responsible,  but  for  the  negligence  in  other  acts 
he  may  relieve  himself  by  showing  that  he  exercised 
due  care  in  selecting  the  servants  who  performed  the 
act.  The  criterion  by  which  the  master's  liability 
for  acts  of  a  carefully  selected  servant  may  be  deter- 
mined is  the  character  of  the  acts  themselves.  If 
they  are  acts  which  the  master  is  in  duty  bound  to 
exercise,  he  is  responsible  for  the  neglect,  but  if  he 
owes  no  duty  in  respect  thereto  toward  his  servant, 
it  is  enough  that  the  servants  were  selected  with  care. 
The  test  for  the  determination  of  liability  which  will 
logically  work  out  the  best  results  is  the  nature  of 
the  duty,  whether  it  is  one  which  the  master  is  bound 
to  perform,  the  performance  of  which  by  a  servant, 
though  in  the  same  line  of  service  or  department,  does 
not  relieve  him.  It  will  avoid  interminable  confusion 
in  determining  grades  of  employment  or  rank  of  ser- 
vice, these  questions  having  nothing  whatever  to  do 
with  the  liability  of  a  master  for  the  acts  of  a  ser- 
vant while  performing  any  of  the  foregoing  duties. 
For  example,  in  regard  to  manufactories  which  use 
extensive  and  dangerous  machines,  the  master  usually 
delegates  the  duty  of  seeing  that  the  same  are  kept  in 
proper  condition  to  one  person  usually  called  a  mill- 
man.  If  an  attempt  were  made  to  classify  his  grade 
or  rank  of  service,  or  to  place  him  in  a  department, 
it  would  be  a  difficult  matter.  So  in  railroad  ser- 
vice the  servants  to  whom  the  duty  of  inspection  is 
delegated  can  just  as  well  be  considered  in  the  same 
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line  of  service  as  another  servant  who  may  be  in- 
jured by  reason  of  a  failure  of  this  duty.  The  rule 
above  stated  is  well  supported,  as  shown  by  the  au- 
thorities in  the  note.79 

79  United  States.— "A  conductor  of  a  railway  train,  who  has  the 
right  to  command  the  movements  of  the  train  and  to  control  the 
persons  employed  upon  it,  represents  the  company  while  perform- 
ing these  duties,  and  does  not  bear  the  relation  of  fellow-servant  to 
the  engineer  and  other  employees  of  the  corporation  on  the  train": 
Chicago  etc.  R.  Co.  v.  Ross,  112  TJ.  S.  377,  5  Sup.  Ct.  Rep.  184.  This 
case  is  limited  in  Baltimore  etc.  R.  Co.  v.  Baugh,  149  U.  S.  368,  13 
Sup.  Ct.  Rep.  914. 

"If  the  master,  instead  of  personally  performing  these  [his  im- 
plied] obligations,  engages  another  to  do  them  for  him,  he  is 
liable  for  the  neglect  of  that  other,  which  in  such  case  is  not 
the  neglect  of  a  fellow-servant,  but  of  the  master":  Northern  Pacific 
R.  Co.  v.  Peterson,  162  U.  S.  346,  16  Sup.  Ct.  Rep.  843.  In  this 
case  it  is  said  that  the  following  rules  may  be  deduced  from  the 
holdings  of  the  United  States  supreme  court  decisions:  "1.  That  the 
mere  superiority  of  the  negligent  employee  in  position  and  in  the 
power  to  give  orders  to  subordinates  is  not  a  ground  for  such  lia- 
bility; 2.  That  in  order  to  form  an  exception  to  the  general  law  of 
nonliability,  the  person  whose  neglect  caused  the  injury  must  be 
one  who  was  clothed  with  the  control  and  management  of  a  dis- 
tinct department,  and  not  of  a  mere  separate  piece  of  work  in  one 
of  the  branches  of  service  in  a  department;  3.  That  when  the  busi- 
ness of  the  master  is  of  such  a  great  and  diversified  extent  as  to 
naturally  and  necessarily  separate  itself  into  departments  of  ser- 
vice, the  person  placed  by  the  master  in  charge  of  these  separate 
branches  and  departments,  and  given  control  therein  may  be  con- 
sidered, with  reference  to  employees  under  them,  vice-principals  and 
representatives  of  the  master  as  fully  as  if  the  entire  business  of 
the  master  were  placed  by  him  under  one  superintendent":  See, 
also,  Hough  v.  Railway  Co.,  100  U.  S.  213,  and  New  England  R.  R. 
Co.  v.  Conroy,  175  U.  S.  323,  20  Sup.  Ct  Rep.  85. 

Alabama.— "It  is  not  the  relative  grades  of  different  officers  or 
employees,  or  the  subordination  of  the  one  to  the  other,  which  de- 
termines when  they  are  fellow-servants  in  relation  to  their  common 
employer;  but  it  is  the  nature  of  the  duty  intrusted  to  them":  Mo- 
bile etc.  R.  Co.  v.  Smith,  59  Ala.  246.  "The  law  will  not  allow  any 
shift  by  which  that  may  be  done  indirectly  which  cannot  be  done 
directly;  in  other  words,  the  law  will  not  allow  a  master,  whose 
duty  it  is  to  employ  none  but  men  of  ordinary  care  and  skill,  to 
devolve  the  duty  of  making  such  employment  on  his  general  man- 
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§  150a.  Superior  Servant  Rule  Continued.— The  cor- 
rect principles  underlying  this  doctrine  have  been 
admirably    set    forth    in    an    Illinois  case:    "There 

ager,  who  may  be  irresponsible,  and  by  such  means  become  irre- 
sponsible himself  for  a  neglect  of  this  important  duty":  Walker  v. 
Boling,  22  Ala.  314.    See  Mobile  etc.  R.  Co.  v.  Thomas,  42  Ala.  672. 

Arizona.— "The  master's  liability  does  not  depend  upon  gradations 
In  the  employment,  unless  the  superiority  of  the  person  causing 
the  injury  was  such  as  to  make  him  principal  or  vice-principal. 
The  liability  of  the  master  does  not  depend  upon  the  fact  that  the 
servant  injured  may  be  doing  work  not  identical  with  that  of  the 
wrongdoer.  The  test  is,  the  servants  must  be  employed  in  different 
departments,  which  in  themselves  are  so  distinct  and  separate  as 
to  preclude  the  probability  of  contact  and  danger  of  injury  by  the 
negligent  performance  of  the  duties  of  the  servant  in  the  other 
department":  Southern  Pacific  Co.  v.  McGill  (Ariz.),  44  Pac.  302. 

Arkansas.— "When  the  master  delegates  to  another  the  performance 
of  a  duty  to  his  servants  which  the  master  has  impliedly  contracted 
to  perform  in  person,  or  which  rests  upon  him  as  an  absolute' duty, 
he  is  liable  for  the  manner  in  which  that  duty  is  performed  by  the 
middleman,  ....  and  the  question  is,  not  whether  the  master  re- 
served oversight  and  discretion  to  himself,  but  whether  he  did  in 
fact  clothe  the  middleman  with  power  to  perform  the  duties  to 
the  servant  injured":  Pones  v.  Phillips,  39  Ark.  171,  43  Am.  Rep. 
264.  See  St.  Louis  etc.  R.  Co.  v.  Rice,  51  Ark.  467,  11  S.  W.  699; 
Railway  Co.  v.  Triplett,  54  Ark.  289,  15  S.  W.  831,  16  S.  W.  266; 
St.  Louis  etc.  R.  Co.  v.  Harper,  44  Ark.  524,  530;  Fort  Smith  Oil  Co. 
v.  Slover,  58  Ark.  168,  24  S.  W.  106;  Bloyd  v.  St.  Louis  Ry.  Co.,  58 
Ark.  70,  41  Am.  St.  Rep.  85,  22 .  S.  W.  1089.  Compare  Railroad 
Co.  v.  Barry,  58  Ark.  198,  20  S.  W.  1097;  Fordyce  v.  Briney,  58  Ark. 
206,  24  S.  W.  250. 

California— "li  the  act  was  one  which  it  was  the  duty  of  the 
master  to  perform  toward  its  servants,  and  one  of  them  negligently 
performed  it,  to  the  injury  of  another  servant  in  the  same  employ- 
ment, then  the  offending  servant,  in  the  performance  of  such  duty, 
acted  as  the  representative  or  agent  of  his  employer,  for  which  the 
employer  is  responsible":  Davis  v.  Southern  Pacific  Co.,  98  Cal.  24, 
35  Am.  St.  Rep.  133,  32  Pac.  646.  See  Elledge  v.  National  City  R. 
Co.,  100  Cal.  282,  38  Am.  St  Rep.  290,  34  Pac.  720;  Sanborn  v. 
Madera  Flume  etc.  Co.,  70  Cal.  265,  fl  Pac.  710;  Mullin  v.  California 
Horseshoe  Co.,  105  Cal.  77,  38  Pac.  535;  Higgins  v.  Williams,  114 
Cal.  176,  45  Pac.  1041;  Verdelli  v.  Gray's  Harbor  Commercial  Co., 
115  Cal.  517,  47  Pac.  364. 

Colorado.— "For  the  acts  of  the  vice-principal  done  within  the 
scope  of  his  employment,  and  such  as  properly  devolve  upon  the 
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are  certain  duties  of  the  master  that  are  nonassign- 
able— that  is,  when  delegated  to  another,  that  other 
occupies  the  relation  of  vice-principal,  for  whose  neg- 

master  in  his  general  duty  to  his  servants,  the  master  is  liable; 
while  for  all  such  acts  as  relate  to  the  common  employment,  and 
are  on  a  level  with  the  acts  of  the  fellow-laborers — except  such 
acts  as  are  done  by  the  vice-principal  against  the  reasonable  objec- 
tions of  the  injured  servant— the  master  is  not  responsible.  In  other 
words,  the  test  of  liability  is  the  character  of  the  act  rather  than 
the  relative  rank  of  the  servants":  Deep  Min.  Co.  v.  Fitzgerald,  21 
Colo.  543,  43  Pac.  210;  Denver  Tramway  Co.  v.  Crumbaugh,  23  Colo. 
363,  48  Pac.  503;  Wells  v.  Coe,  9  Colo.  159,  11  Pac.  50;  Grant  v. 
Varney,  21  Colo.  329,  40  Pac.  771;  Colorado  etc.  R.  Co.  v.  Naylon,  17 
Colo.  501,  504,  31  Am.  St.  Rep.  335,  30  Pac.  249. 

Connecticut— "There  is  no  duty  belonging  to  the  master  to  per- 
form for  the  safety  and  protection  of  his  servants  that  can  be  dele- 
gated to  any  servant  of  any  grade,  so  as  to  exonerate  the  master 
from  responsibility  to  a  servant  who  has  been  injured  by  its  non- 
performance": Gerrish  v.  New  Haven  Ice  Co.,  63  Conn.  17,  27  Atl. 
235.  "The  master's  responsibility  or  nonresponsibility  is  deter- 
mined, not  by  the  rank  or  grade  of  the  offending  servant,  but  by 
the  character  of  the  particular  act  or  omission  to  which  the  injury 
is  attributable":  McElligott  v.  Randolph,  61  Conn.  164,  29  Am.  St. 
Rep.  181,  22  Atl.  1094.  See  Sullivan  v.  New  York  etc.  R.  Co.,  62 
Conn.  215,  25  Atl.  711;  Wilson  v.  Willimantic  Linen  Co.,  50  Conn. 
457,  47  Am.  Rep.  653. 

Delaware.— "As  no. owner  of  machinery  on  anything  like  a  large 
scale  ....  can  run  it  himself,  doing  all  the  services  necessary, 
therefore  he  must  of  course  employ  agents  or  servants  to  assist 
him  in  that  bus'ness.  He  will  have  a  general  manager  or  overseer,  a 
superintendent  of  machinery,  generally,  etc They  stand,  gen- 
erally, in  place  of  the  owner,  who,  as  he  must  act  through  and  by 
them  within  their  respective  spheres,  is  as  much  bound  by  their  ac- 
tions within  the  scope  of  their  authority  as  if  he  acted  himself":  Fos- 
ter v.  Pusey,  8  Houst.  168,  14  Atl.  545. 

.Florida— "There  are  certain  duties  required  of  a  master  to  his 
servants,  which,  if  unperformed,  or  negligently  performed,  and  per- 
sonal injury  results  therefrom  to  such  servant  without  his  fault,  will 
entitle  the  latter  to  recover  damages."  "If  the  master  delegates 
them  to  another  servant,  no  matter  what  his  title  may  be,  nor  what 
his  grade  or  rank  in  the  master's  service,  the  master  will  be  re- 
sponsible for  their  nonperformance,  or  for  their  negligent  perform- 
ance, notwithstanding  the  master  has  exercised  due  care  in  the 
selection  of  the  agent  to  whom  these  duties  are  intrusted":  Camp 
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ligence  and  want  of  care  the  master  is  responsible. 
Among  such  duties,  with  the  assumption  by  the  ser- 
vant of  the  ordinary  hazards  in  such  case,  are,  that 

&  Bros.  v.  Hall,  39  Pla.  535,  563,  22  South.  792.  See  Duval  v.  Hunt, 
34  Fla.  85,  15  South.  8T6;  Parish  v.  Pensacola  etc.  R.  Co.,  28  Fla. 
251,  9  South.  696. 

Georgia. — Master  is  liable  "where  the  respective  situations  of  the 
servants  allow  no  opportunity  for  the  exertion  of  a  mutual  influence 
upon  each  other's  carefulness":  Cooper  v.  Mullins,  30  Ga.  146,  76 
Am.  Dec.  638.  "The  acts  of  a  person  authorized  by  the  master  to 
perform  a  duty  which  the  master  owes  to  his  servant,  in  so  far  as 
they  pertain  to  that  duty,  are  the  acts  of  the  master  himself": 
Cheeney  v.  Ocean  Steamship  Co.,  92  Ga.  726,  730,  44  Am.  St.  Rep. 
113,  19  S.  E.  33;  citing  Atlanta  Cotton  Factory  v.  Speer,  69  Ga.  137, 
148,  47  Am.  Rep.  750.  "When  the  master  delegates  to  one  of  his 
employees  such  authority  as  subjects  the  will  and  discretion  of  all 
other  employees  engaged  in  and  about  the  particular  business  to 
the  direction  and  control  of  the  person  to  whom  that  authority  is 
delegated,  such  person  may  be  well  said  to  be  a  vice-principal  and 
to  stand  in  the  relation  of  the  master  himself":  Taylor  v.  Georgia 
Marble  Co.,  99  Ga.  512,  517,  59  Am.  St.  Rep.  238,  27  S.  E.  768.  See 
Spencer  v.  Brooks,  97  Ga.  681,  25  S.  E.  480;  Mills  v.  East  Tennes- 
see R.  Co.,  87  Ga.  105,  13  S.  E.  205;  Prather  v.  Richmond  etc.  R. 
Co.,  80  Ga.  436,  12  Am.  St.  Rep.  263,  9  S.  E.  530. 

Idaho. — "Where  an  agent  is  clothed  with  the  control  and  manage- 
ment of  a  distinct  department,  the  company  is  liable  to  an  em- 
ployee injured  by  the  carelessness  of  such  agent":  Palmer  v.  Utah 
etc.  R.  Co.,  2  Idaho,  290,  13  Pac.  425. 

Illinois. — "One  who  has  charge  and  control  of  other  servants,  and 
has  authority  to  govern  and  direct  their  movements  in  the  branch 
of  the  principal's  business  in  which  they  are  engaged,  is,  while 
acting  in  pursuance  of,  and  within  the  scope  of,  such  authority,  a 
vice-principal,  so  as  to  make  his  acts  and  directions  the  acts  and 
directions  of  the  principal."  "Many  servants  who  have  no  control 
over  other  servants  may  so  represent  their  principal  as  to  render 
the  latter  responsible  for  their  acts  and  negligences.  Such  is  the 
case  with  all  servants  not  standing  in  the  relation  of  fellow-ser- 
vants to  the  plaintiff":  Libby,  McNeil  &  Libby  v.  Scherman,  146 
111.  541,  37  Am.  St.  Rep.  191,  34  N.  E.  801;  The  Illinois  Steel  Co.  v. 
Schymanowski,  162  111.  447,  44  N.  E.  876;  Consolidated  Coal  Co.  v. 
Wombacher,  134  111.  57,  24  N.  E.  627;  North  Chicago  Rolling  Mill 
Co.  v.  Johnson,  114  111.  57,  29  N.  E.  186;  Chicago  etc.  Brick  Co.  v. 
Dobkowiak,  148  111.  573,  36  N.  E.  572.  The  quotations  given  show 
that  the  court  recognized  the  inadequacy  of  the  superior  servant 
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he  shall  exercise  reasonable  care  to  see  that  tools, 
appliances  and  machinery  are  reasonably  safe,  and 
must  use  reasonable  care  that  the  place  where  the 

rule  to  cover  all  instances.  The  true  rule  was  recognized  in  Mobile 
etc.  R.  Co.  v.  Godfrey,  55  111.  78,  39  N.  E.  590,  from  which  case  we 
have  quoted  in  the  text. 

Indiana. — "If  at  the  time  the  offending  servant  performed  the  act 
by  which  another  servant  was  injured  he  was  in  the  performance 
of  a  duty  which  the  master  owed  to  his  servants  he  was  not  a 
fellow-servant,  for  the  rule  is  fundamental  that  the  master  cannot 
rid  himself  of  the  duty  he  owes  to  his  servants  by  delegating  his 
authority  to  another,  and  if  he  attempts  to  do  so,  the  person  to 
whom  he  delegates  the  power  to  act  is  a  vice-principal  and  not  a 

fellow-servant On  the  other    hand,  if,  at    the  time  of    the 

alleged  negligence,  the  servant  was  not  engaged  in  the  performance 
of  a  duty  which  the  master  owed  to  his  servant,  but  was  in  the  dis- 
charge of  a  duty  which  the  servant  acting  owed  to  the  master,  he 
will  be  held  to  be  a  fellow-servant":  Justice  v.  Pennsylvania  Co., 
130  Ind.  325,  30  N.  E.  303.  See  Indiana  Car  Co.  v.  Parker,  100  Ind. 
181;  Nail  v.  Louisville  etc.  R.  Co.,  129  Ind.  260,  28  N.  E.  183,  611; 
New  Pittsburg  etc.  Co.  v.  Peterson,  136  Ind.  398,  43  Am.  St.  Rep. 
327,  35  N.  E.  7;  Indiana  etc.  R.  Co.  v.  Snyder,  140  Ind.  647,  39  N. 
E.  912;  Ohio  etc.  R.  Co.  v.  Stein,  140  Ind.  61,  39  N.  E.  246;  Robert- 
son v.  Chicago  etc.  R.  Co.,  146  Ind.  486,  45  N.  E.  655. 

Iowa. — After  giving  the  duties  of  a  master  to  use  care  in  furnish- 
ing safe  appliances,  in  securing  competent  servants,  making  regu- 
lations and  giving  warnings,  one  court  says:  "These  are  duties  of 
which  the  master  cannot  relieve  himself  by  showing  that  he  dele- 
gated their  performance  to  another  servant  who  was  at  fault  in 
performing  them.  In  the  performance  of  his  duties  the  servant, 
agent,  or  employee  stands  in  the  place  of  the  master  and  becomes 
a  vice-principal,  and  the  master  is  liable  for  his  negligence":  New- 
bury v.  Manufacturing  Co.,  100  Iowa,  441,  449,  62  Am.  St.  Rep.  582, 
69  N.  W.  743;  Theleman  v.  Moeller,  73  Iowa,  108,  5  Am.  St.  Rep. 
663,  34  N.  W.  765;  Hathaway  v.  City  of  Des  Moines,  97  Iowa,  333, 
66  N.  W.  188;  Fink  v.  Ice  Co.,  84  Iowa,  321,  51  N.  W.  155;  Wilson 
v.  Dunreath  Red-Stone  Quarry  Co.,  77  Iowa,  429,  14  Am.  St.  Rep. 
304,  42  N.  W.  360;  Haworth  v.  Seevers  Manufacturing  Co.,  87  Iowa, 
765,  51  N.  W.  68,  62  N.  W.  325;  Blazenic  v.  Iowa  etc.  Coal  Co.,  102 
Iowa,  706,  72  N.  W.  292.  But  see  Treka  v.  Burlington  etc.  R.  Co., 
100  Iowa,  205,  69  N.  W.  422;  Fosburg  v.  Phillips  Fuel  Co.,  93  Iowa, 
54,  61  N.  W.  400. 

Kansas.— "At  common  law,  whenever  the  master  delegates  to  any 
officer,  servant,  agent  or  employee,  high  or  low,  the  performance  of 
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servants  work  is  reasonably  safe;  to  exercise  ordinary 
care  in  the  selection  of  superintending  fellow-servant, 
and,  where  he  has  notice  of  the  unfitness  of  a  fellow- 

any  of  the  duties  ....  which  really  devolve  upon  the  master  him- 
self, then  such  officer,  servant,  agent  or  employee  stands  in  the 
place  of  the  master,  and  becomes  a  substitute  for  the  master,  a 
vice-principal,  and  the  master  is  liable  for  his  acts  or  his  negligence 
to  the  same  extent  as  though  the  master  himself  had  performed 
the  acts  or  had  been  guilty  of  the  negligence":  Atchison  etc.  R.  Co. 
v.  Moore,  29  Kan.  632;  Atchison  etc.  R.  Co.  v.  Moore,  31  Kan.  197, 
1  Pac.  644;  Hannibal  etc.  R.  Co.  v.  Fox,  31  Kan.  586,  3  Pac.  320; 
St.  Louis  etc.  R.  Co.  v.  Weaver,  35  Kan.  412,  57  Am.  Rep.  176,  11 
Pac.  408;  Kansas  Pacific  R.  Co.  v.  Little,  19  Kan.  267;  Atchison 
etc.  R.  Co.  v.  McKee,  37  Kan.  592,  15  Pac.  484.  "Where  the  em- 
ployer places  an  employee  under  the  control  and  direction  of  an- 
other and  the  latter,  in  the  exercise  of  the  authority  so  conferred, 
orders  the  former  into  a  place  of  unusual  danger,  and  thus  ex- 
poses him  to  extraordinary  peril,  of  the  existence  and  extent  of 
which  he  is  not  advised,  the  master  is  liable":  Missouri  Pacific  R. 
Co.  v.  Peregoy,  36  Kan.  428,  14  Pac.  7;  Walker  v.  Gillett,  59  Kan. 
214,  52  Pac.  442. 

Kentucky  — "Where  two  servants  are  of  the  same  rank  and  en- 
gaged in  the  same  field  of  labor,  the  master  is  not  liable  for  an  in- 
jury to  one  by  the  negligence  of  the  other,  even  though  the  negli- 
gence be  gross."  "Where  two  servants  are  engaged  in  the  same 
field  of  labor,  but  are  not  of  the  same  rank,  the  master  is  liable 
for  an  injury  to  the  subordinate  by  the  gross  negligence  of  the 
superior,  but  not  for  an  injury  resulting  from  ordinary  negligence": 
Cincinnati  etc.  R.  Co.  v.  Palmer,  98  Ky.  382,  33  S.  W.  199.  See 
Volz  v.  Chesapeake  etc.  R.  Co.,  95  Ky.  188,  24  S.  W.  119;  Louis- 
ville etc.  R.  Co.  v.  Collins,  2  Duvall,  114,  87  Am.  Dec.  486;  Louisville 
etc.  R.  Co.  v.  Filbern,  6  Bush,  574,  99  Am.  Dec.  690;  Louisville  etc. 
R.  Co.  v.  Moore,  83  Ky.  675;  Fort  Hill  Stone  Co.  v.  Orm,  84  Ky. 
183;  Casey  v.  Louisville  etc.  R.  Co.,  84  Ky.  79;  Newport  News  etc. 
R.  Co.  v.  Dentzel,  91  Ky.  42,  14  S.  W.  958;  Greer  v.  Louisville  etc. 
R.  Co.,  94  Ky.  169,  42  Am.  St.  Rep.  345,  21  S.  W.  649;  Kentucky 
Central  R.  Co.  v.  Ackley,  87  Ky.  278,  12  Am.  St.  Rep.  480,  8  S.  W. 
691. 

Louisiana— "A.  corporation  is  liable  for  negligence  respecting 
duties  it  is  required  to  perform  as  master.  The  agent  intrusted 
with  their  performance  occupies  the  place  of  the  corporation, 
deemed  present":  Mattise  v.  Ice  Co.,  46  La.  Ann.  1536,  49  Am.  St. 
Rep.  356,  16  South.  400.  "The  master  is  responsible  for  the  negli- 
gence of    a  servant  who  stands    as    his  vice-principal  and  direct 
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servant,  to  discharge  him;  to  inform  the  servant  of 
special  dangers  of  his  situation  and  of  the  machinery 

representative,  invested  with  his  own  authority  over  inferior  ser- 
vants": Faren  v.  Sellers  &  Co.,  39  La.  Ann.  1011,  4  Am.  St.  Rep. 
256,  3  South.  363.  See  James  v.  Rapides  Lumber  Co.,  50  La.  Ann. 
717,  23  South.  469.  Quotation  from  Atchison  Railroad  Co.  v. 
Moore,  31  Kan.  197,  1  Pac.  644,  given  above,  cited  and  approved  in 
Stueke  v.  New  Orleans  etc.  R.  Co.,  50  La.  Ann.  172,  203,  23  South. 
342. 

Maine.— "An  exception  to  the  [fellow-servant]  rule  exists  if  the 
master  has  delegated  to  the  foreman  or  superintendent  the  care  and 
management  of  the  entire  business,  or  a  distinct  department  of  it, 
the  situation  being  such  that  the  superior  servant  is  charged  with 
the  performance  of  duties  toward  the  inferior  servant  which  the 
law  imposes  on  the  master":  Doughty  v.  Penobscot  Logdriving  Co., 
76  Me.  143;  Buzzell  v.  Laconia  Co.,  48  Me.  113,  77  Am.  Dec.  212; 
Lawler  v.  Androscoggin  Co.,  62  Me.  463,  16  Am.  Rep.  492.  See, 
also,  Shanny  v.  Androscoggin  Co.,  66  Me.  420,  426;  Dube  v.  Lewis- 
ton,  83  Me.  211,  22  Atl.  112;  Lasky  v.  Canadian  Pacific  R.  Co.,  83 
Me.  461,  22  Atl.  367. 

Maryland. — "To  the  general  [fellow-servant]  rule,  however,  there 
is  this  qualification  or  exception,  that  where  the  middleman  or 
superintendent  is  intrusted  with  the  discharge  of  duties  incumbent 
upon  the  master,  as  between  the  latter  and  the  servant,  then  the 
master  may  be  liable  for  the  omission  or  neglect  of  the  manager 
or  superintendent  in  respect  to  those  duties":  State  v.  Malster  & 
Reams,  57  Md.  287,  308;  Wonders  v.  Baltimore  etc.  R.  Co.,  32  Md. 
411,  3  Am.  Rep.  143;  Yates  v.  McCullough  Iron  Co.,  69  Md.  370,  16 
Atl.  280;  Cumberland  etc.  R.  Co.  v.  State,  45  Md.  229;  Norfolk  etc. 
R.  Co.  v.  Hoover,  79  Md.  253,  47  Am.  St.  Rep.  392,  29  Atl.  994. 

Massachusetts.— "The  servant  is  not  required  to  take  the  risk  of 
the  carelessness  of  those  who  undertake  to  discharge,  under  the 
master's  direction,  the  master's  duty  toward  him,  even  if  they  are 
also  servants  of  the  same  master":  Kelly  v.  Norcross,  121  Mass. 
508.  "This  obligation  which  the  master  assumes  is  personal  and 
pertains  to  him  in  his  relation  to  the  business  as  proprietor,  and  in 
his  relation  to  the  servant  as  master.  It  has  been  repeatedly  held 
that  he  cannot  discharge  it  by  delegating  the  performance  of  his 
duty  to  another":  Moynihan  v.  Hills  Co.,  146  Mass.  592,  4  Am. 
St.  Rep.  348,  16  N.  E.  574;  Elmer  v.  Locke,  135  Mass.  577;  Holden 
v.  Fitchburg  R.  R.,  129  Mass.  268,  37  Am.  Rep.  343;  Ford  v.  Fitch- 
burg  R.  R-,  110  Mass.  240,  14  Am.  Rep.  598;  Killea  v.  Faxon,  125 
Mass.  485;  Snow  v.  Housa tonic  R.  Co.,  8  Allen,  441,  85  Am.  Dec. 
720;  Coombs  v.  New  Bedford  Cordage  Co.,  102  Mass.  572,  3  Am. 
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and  appliances  with  and  about  which  he  is  employed, 
when  he  is  informed,  and  ....  to  use  reasonable 

Rep.  506.  "The  rule  is  well  established  in  this  commonwealth  that 
the  fact  that  one  servant  has  control  over  another  is  immaterial, 
and  that  the  master  is  not  responsible,  at  common  law,  for  the 
negligence  of  a  superior  servant,  even  in  giving  orders,  whereby  in- 
jury is  sustained  by  an  inferior  servant":  Moody  v.  Hamilton  Mfg. 
Co.,  159  Mass.  72,  38  Am.  St.  Rep.  396,  34  N.  E.  185,  citing  cases. 

Michigan.— The  master's  liability  is  not  to  be  determined  solely 
from  the  grade  or  rank  of  the  offending  or  injured  servant,  but  it 
is  to  be  determined  by  the  character  of  the  act  being  performed 
by  the  offending  servant.  If  it  is  an  act  that  the  law  imposes  the 
duty  upon  the  part  of  master  to  perform,  then  the  offending  em- 
ployee is  not  a  fellow-servant,  but  a  superior  or  agent,  for  whose 
acts  the  master  is  held  liable."  "If  ....  the  superior  servant  is 
charged  with  the  performance  of  duties  toward  the  inferior  servant 
which  the  law  imposes  upon  the  master,  then  such  superior 
servant  stands  in  the  place  of  the  master,  and  the  rule  of  respondeat 
superior  applies":  Harrison  v.  Detroit  etc.  R.  Co.,  79  Mich.  409,  425, 
19  Am.  St.  Rep.  180,  44  N.  W.  1034.  See  Morton  v.  Detroit  etc.  R. 
Co.,  81  Mich.  423,  46  N.  W.  Ill;  Brown  v.  Gilchrist,  80  Mich.  57,  20 
Am.  St.  Rep.  496,  45  N.  W.  82;  Adams  v.  Iron  Cliffs  Co.,  78  Mich. 
271,  288,  18  Am.  St.  Rep.  441,  44  N.  W.  270;  Sadowski  v.  Michigan 
Car  Co.,  84  Mich.  100,  47  N.  W.  598;  Roux  v.  Blodgett  etc.  Lumber 
Co.,  94  Mich.  607,  54  N.  W.  492;  Thomas  v.  Ann  Arbor  R.  Co.,  114 
Mich.  59,  72  N.  W.  40. 

Minnesota.— "When  and  under  what  circumstances  is  one  em- 
ployee the  fellow-servant  of  another  employee  of  the  same  master, 
and  when"  and  under  what  circumstances  is  he  a  vice-principal  or 
the  alter  ego  of  the  master?  ....  If  he  is  performing  merely  the 
duties  of  a  servant,  then,  as  to  others  engaged  in  the  prosecution 
of  the  same  common  object,  he  is  a  mere  fellow-servant;  but  if 
Jhe  is  performing  a  duty  which  the  master  primarily  owes  to  his 
servants,  then,  as  respects  such  duty,  he  is  the  representative  of 
the  master":  Fraser  v.  Red  River  Lumber  Co.,  45  Minn.  235,  237,  47 
N.  W.  785.  See  Tierney  v.  Minnesota  etc.  R.  Co.,  33  Minn.  311,  53 
Am.  Rep.  35,  23  N.  W.  229;  Macy  v.  St.  Paul  etc.  R.  Co.,  35  Minn. 
200,  28  N.  W.  249;  Anderson  v.  Minnesota  etc.  R.  Co.,  39  Minn.  523, 
41  N.  W.  104;  Marsh  v.  Herman,  47  Minn.  537,  50  N.  W.  6ll;  Sims 
v.  American  Steel  Barge  Co.,  56  Minn.  68,  45  Am.  St.  Rep.  451,  57 
N.  W.  322;  Carlson  v.  North  Western  Telephone  Exchange  Co., 
63  Minn.  428,  65  N.  W.  914;  Johnson  v.  Minneapolis  General  Electric 
Co.,  67  Minn.  141,  69  N.  W.  713;  Holman  v.  Kempe,  70  Minn.  422, 
73  N.  W.  186.  The  department  theory  is  disapproved  in  Fraser  v. 
Red  River  Lumber  Co.,  45  Minn.  235,  237,  47  N.  W.  785. 
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care  to  keep  in  repair  machinery,  tools  and  appli- 
ances with  which  and  where  the  servant  is  employed. 

Mississippi.— "Who  are  'fellow-servants'  within  the  rule?  Those 
who  are  co-working  in  the  same  common  enterprise,  under  the 
same  master  and  compensated  by  him.  Difference  in  wages  or 
work  do  not  affect  the  question  if  the  general  business  is  the  same" : 
New  Orleans  etc.  R.  Co.  v.  Hughes,  49  Miss.  258,  285;  Louisville  etc. 
R.  Co.  v.  Petty,  67  Miss.  255,  19  Am.  St.  Rep.  304,  7  South.  351. 

"In  addition all  employees  of  the  common  master,  engaged 

in  merely  operative  service  connected  with  the  business  of  running 
trains,  are  fellow-servants":  Lagrone  v.  Mobile  etc.  R.  Co.,  67 
Miss.  592,  597,  7  South.  432.  See  Louisville  etc.  R.  Co.  v.  Conroy, 
63  Miss.  562,  56  Am.  Rep.  835;  Millsaps  v.  Louisville  etc.  R.  Co., 
69  Miss.  423,  13  South.  696.  Department  theory  is  rejected  in  Mc- 
Master  v.  Illinois  Central  R.  Co.,  65  Miss.  264,  7  Am.  St.  Rep.  653, 
4  South.  59. 

Missouri.— "The  power  to  employ  and  discharge  is  not  always  a 
conclusive  test  of  the  relation  of  master  and  servant.  Nor  has  any 
universally  applicable  test  been  established.  'Fellow-servant'  is  a 
relative  term,  to  be  determined  by  the  special  conditions  in  each 
case":  Glover  v.  Kansas  City  Bolt  etc.  Co.,  153  Mo.  327,  55  S.  W. 
88.  "A  person  employed  to  perform  any  of  the  master's  duties 
toward  his  servant  is,  while  that  relation  continues  and  in  respect 
to  such  duties,  no  fellow-servant  of  the  latter":  Dayharsh  v.  Han- 
nibal etc.  R.  Co.,  103  Mo.  570,  575,  23  Am.  St  Rep.  900,  15  S.  W. 
554.  See  Church  v.  Chicago  etc.  R.  Co.,  119  Mo.  203,  23  S.  W. 
1056;  Smith  v.  St.  Louis  etc.  R.  Co.,  151  Mo.  391,  52  S.  W.  378; 
Grattis  v.  Kansas  City  etc.  R.  Co.,  153  Mo.  395,  400,  77  Am.  St. 
Rep.  721,  55  S.  W.  108. 

Montana. — "The  master  does  not  have  the  right,  after  employ- 
ing such  men  [skillful,  prudent  and  sober],  to  impose  upon  them 
his  own.  duties,  and,  without  supervising  them  in  any  way,  to 
impute  to  their  negligence  any  injuries  his  other  servants  may 
sustain,  and  thus  escape  responsibility":  Kelley  v.  Cable  Co.,  7 
Mont.  70,  14  Pac.  633.  See  Kelley  v.  Fourth  of  July  Min.  Co.,  16 
Mont.  484,  41  Pac.  273;  Goodwell  v.  Montana  Central  R.  Co.,  18 
Mont.  293,  45  Pac.  210. 

Nebraska.— There  seems  to  be  no  consistent  line  of  adjudications 
in  this  state.  What  may  be  termed  the  Ohio  rule  of  "superior 
servant"  is  adopted  in  Chicago  etc.  R.  Co.  v.  Lundstrom,  16  Neb. 
254,  49  Am.  Rep.  718,  20  N.  W.  198;  Burlington  etc.  R.  Co.  v. 
Crockett,  19  Neb.  138,  26  N.  W.  921;  Sioux  City  etc.  R.  Co.  v.  Smith, 
22  Neb.  775,  36  N.  W.  285.  See  Chicago  etc.  R.  Co.  v.  Sullivan,  27 
Neb.  673,  43  N.  W.  415,  and  Geo.  H.  Hammond  Co.  v.  Johnson,  38 
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Almost  all  other  duties  are  assignable,  and  where  the 
master  has  complied  with  his  nonassignable  duty 

Neb.  244,  56  N.  W.  967.  The  "department"  or  "consociation"  test 
is  applied  in  Union  Pacific  R.  Co.  v.  Erickson,  41  Neb.  1,  59  N.  W. 
347;  Omaha  etc.  R.  Co.  v.  Krayenbuhl,  48  Neb.  553,  67  N.  W.  447; 
Union  Pacific  R.  Co.  v.  Doyle,  50  Neb.  555,  70  N.  W.  43;  Chicago  etc. 
R.  Co.  v.  Kellogg,  54  Neb.  127,  74  N.  W.  454. 

Nevada.— There  seems  to  be  no  decision  in  the  state  courts  upon 
the  question.  The  territorial  court  holds  to  the  department  theory: 
Kirlley  v.  Belcher  Silver  Min.  Co.,  3  Saw.  437,  Fed.  Cas.  No.  7760; 
Kirlley  v.  Belcher  Silver  Min.  Co.,  3  Saw.  500,  Fed.  Cas.   No.  7761. 

New  Jersey.— "It  the  master  selects  an  agent  to  perform  this  duty 
[of  furnishing,  inspecting  and  repairing  appliances],  and  the  agent 
fails  to  exercise  reasonable  care  and  skill  in  its  performance,  the 
master  is  responsible  to  his  servants  for  the  fault.  But  if  the 
employee's  duty  to  inspect  or  repair  apparatus  is  incidental  to  his 
duty  to  use  the  apparatus  in  a  common  employment  with  fellow- 
servants,  then  the  master  is  not  responsible  to  the  fellow-servant 
for  the  default  of  such  employee":  Steamship  Co.  v.  Ingebregsten, 
57  N.  J.  L.  400,  31  Atl.  619;  Smith  v.  Oxford  Iron  Co.,  42  N.  J.  L. 
467,  36  Am.  Rep.  535;  Mc  Andrews  v.  Burns,  39  N.  J.  L.  117; 
Collyer  v.  Pennsylvania  R.  Co.,  49  N.  J.  L.  59,  6  Atl.  437;  Maher 
v.  Thropp,  59  N.  J.  L.  186,  35  Atl.  1057.  A  boss  or  foreman,  how- 
ever, is  not  necessarily  a  vice-principal,  but  may  be  a  fellow- 
servant:  O'Brien  v.  American  Dredging  Co.,  53  N.  J.  L.  291,  21 
Atl.  324;  Gilmore-  v.  Oxford  Iron  Co.,  55  N.  J.  L.  39,  25  Atl.  707. 
But  see  as  to  master's  liability  for  one  repairing  appliances,  Rogers 
Locomotive  Works  v.  Hand,  50  N.  J.  L.  464,  14  Atl.  766. 

New  Hampshire.— "As  a  general  rule,  those  doing  the  work  of  a 
servant  are  fellow-servants,  whatever  their  grade  of  service;  and  a 
servant,  of  whatever  rank,  charged  with  the  performance  of  the 
master's  duty  toward  his  servants,  is,  as  to  the  discharge  of  that 
duty,  a  vice-principal,  for  whose  acts  and  neglects  the  master  is 
responsible":  Joques  v.  Great  Falls  Mfg.  Co.,  66  N.  H.  482,  22  Atl. 
552. 

New  York.— "A  corporation  is  liable  to  an  employee  for  negligence 
or  want  of  proper  care  in  respect  to  such  acts  and  duties  as  it  is 
required  to  perform  as  master  or  principal,  without  regard  to  the 
rank  or  title  of  the  agent  intrusted  with  their  performance.  As  to 
such  acts,  the  agent  occupies  the  place  of  the  corporation,  and  the 
latter  is  deemed  present  and  consequently  liable  for  the  manner  in 
which  they  are  performed":  Flike  v.  Boston  etc.  R.  Co.,  53  N.  Y. 
549,  13  Am.  Rep.  545;  Fuller  v.  Jewett,  80  N.  Y.  46,  36  Am.  Rep. 
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of  using  ordinary  care  in  the  selection  of  a  servant 
to  whom  such  duties  are  intrusted,  for  an  injury  oc- 

575;  Bushby  v.  New  York  etc.  R.  Co.,  107  N.  Y.  376,  1  Am.  St.  Rep. 
844,  14  N.  E.  407;  Hankins  v.  New  York  etc.  R.  Co.,  142  N.  Y. 
416,  40  Am.  St.  Rep.  616,  37  N.  E.  466.  But  the  rule  is  not  confined 
to  corporations:  Molone  v.  Hathaway,  64  N.  Y.  5,  21  Am.  Rep.  573; 
Scarff  v.  Metcalf,  107  N.  Y.  211,  1  Am.  St.  Rep.  807,  13  N.  E.  796. 
See,  also,  Pantzar  v.  Tilly  Foster  Iron  Min.  Co.,  99  N.  Y.  368,  2 
N.  E.  24;  Bailey  v.  Rome  etc.  R.  Co.,  139  N.  Y.  302,  34  N.  E.  918; 
Keenan  v.  New  York  etc.  R.  Co.,  145  N.  Y.  190,  45  Am.  St.  Rep.  604, 
39  N.  E.  711;  Slater  v.  Jewett,  85  N.  Y.  61,  39  Am.  Rep.  627. 

North  Carolina. — "The  test  ....  is  involved  in  the  inquiry  wheth- 
er those  who  act  under  his  orders  have  just  reason  for  believ- 
ing that  the  failure  or  refusal  to  obey  the  superior  will  or  may  be 
followed  by  a  discharge  from  the  service  in  which  they  are  en- 
gaged": Turner  v.  Goldsboro  Lumber  Co.,  119  N.  C.  387,  396,  26 
S.  E.  23.    See  Purcell  v.  Southern  R.  Co.,  119  N.  C.  728,  26  S.  E. 
161;  Mason  v.  Richmond  etc.  R.  Co.,  114  N.  C.  718,  19  S.  E.  362; 
Logan  v.  North  Carolina  R.  Co.,  116  N.  C.  940,  21  S.  E.  959;  Shadd 
v.  Georgia  etc.  R.  Co.,  116  N.  C.  968,  21  S.  E.  554;  Allison  v.  South- 
ern R.  Co.,  129  N.  C.  336,  40  S.  E.  91.    Compare  Chesson  v.  John 
L.  Roper  Lumber  Co.,   118  N.   C.  59,  23  S.  E.  925.    Department 
theory  is  rejected:  Olmstead  v.  Raleigh,  130  N.  C.  243,  41  S.  E.  292, 
citing  Kirk  v.  Atlanta  Railway  Co.,  94  N.  C.  625,  55  Am.  Rep.  621. 
North  Dakota. — "The  negligent   performance   or    omission  to  per- 
form a  duty  which  the  master  owes  to  his  employee  is,  at  common 
law,  the  neglect  of  the  master,  whatever  the  grade  of  the  servant 
who  is  in  that  respect  careless.    The  negligence  of  a  servant  en- 
gaged in  the  same  general  business  with  the  injured  servant  is  the 
negligence  of  a  fellow-servant,  whatever  position  the  former  occu- 
pies with  respect  to  the  latter,  as  to  all  acts  which  pertain  to  the 
duties  of  a  mere  servant  as  contradistinguished  from  the  duties  of 
the  master  to  his  employees":  Ell  v.  Northern  Pacific  R.  Co.,  1  N. 
Dak.  336,  26  Am.  St  Rep.  621,  48  N.  W.  222;  Cameron  v.  Great 
Northern  R.  Co.,  8  N.  Dak.  124,  77  N.  W.  1016. 

Ohio.— "Where  an  employer  placed  one  person  in  his  employ  un- 
der the  direction  of  another  also  in  his  employ,  such  employer  is 
liable  for  injury  to  the  person  of  him  placed  in  the  subordinate 
situation,  by  the  negligence  of  his  superior":  Little'  Miami  etc.  R. 
Co.  v.  Stevens,  20  Ohio,  415;  Cleveland  etc.  R.  Co.  v.  Keary,  3  Ohio 
St  201;  Berea  Stone  Co.  v.  Kraft,  31  Ohio  St.  287,  27  Am.  Rep. 
510;  Lake  Shore  etc.  R.  Co.  v.  La  valley,  36  Ohio  St.  221;  Pitts- 
burgh etc.  R.  Co.  v.  Lewis,  33  Ohio  St.  196;  Lake  Shore  etc.  R.  Co. 
Torts,  Vol.  1—22 
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curring  through  such  servant's  neglect  to  another 
servant,  the  master  is  not  responsible,  because  their 

v.  Knlttal,  33  Ohio  St.  468;  Baltimore  etc.  R.  Co.  v.  Sutherland,  12 
Ohio  C.  C.  309,  affirmed  52  Ohio  St.  676. 

Oklahoma.— No  decisions  on  the  question. 

Oregon.— "A  marked  change  from  the  old  rule  [of  nonliability]  is 
taking  place  in  the  law  as  to  servants  clothed  with  partial  author- 
ity only,  such  as  a  foreman  or  superior  servant,  and  the  principle 
upon  which  such  change  is  based  is  that  when  a  master  delegates 
any  duty  which  he  owes  to  his  servants,  he  Is  liable  for  its  proper 
performance":  Anderson  v.  Bennett,  16  Or.  515,  8  Am.  St.  Rep. 
311,  19  Pac.  765.  See  Miller  v.  Southern  Pacific  R.  Co.,  20  Or. 
285,  26  Pac.  70;  Knathla  v.  Oregon  etc.  R.  Co.,  21  Or.  136,  27 
Pac.  91;  Wellman  v.  Oregon  etc.  R.  Co.,  21  Or.  530,  28  Pac.  625; 
Fisher  v.  Oregon  etc.  R.  Co.,  22  Or.  533,  30  Pac.  425. 

Pennsylvania.— "A  vice-principal  for  whose  negligence  an  em- 
ployer will  be  liable  to  other  employees  must  be  either,  first,  one 
in  whom  the  employer  has  placed  the  entire  charge  of  the  busi- 
ness, or  of  a  distinct  branch  of  it,  giving  him  not  mere  authority 
to  superintend  certain  work  or  certain  workmen,  but  control  of  the 
business,  and  exercising  no  discretion  or  oversight  of  his  own,  or, 
secondly,  one  to  whom  he  delegates  a  duty  of  his  own  which  is 
a  direct,  personal  and  absolute  obligation,  from  which  nothing  but 
performance  can  relieve  him":  Prevost  v.  Citizens'  Ice  etc.  Co., 
185  Pa.  St.  617,  64  Am.  St.  Rep.  659,  40  Atl.  88.  Quoted  and  adopted 
in  Casey  v.  Pennsylvania  Asphalt  Paving  Co.,  198  Pa.  St.  348,  47 
Atl.  1128,  and  Hughes  v.  Leonard,  199  Pa.  St.  123,  48  Atl.  862.  For 
enunciation  of  the  different  branches  of  the  above  see  Mullan  v. 
Philadelphia  etc.  Steamship  Co.,  78  Pa.  St.  25,  21  Am.  Rep.  2;  Key- 
stone Bridge  Co.  v.  Newberry,  96  Pa.  St.  246;  Frazier  v.  Pennsyl- 
vania R.  Co.,  38  Pa.  St.  104,  80  Am.  Dec.  467;  ArSesco  Oil  Co.  v. 
Gilson,  63  Pa.  St  146;  Lewis  v.  Seifert,  116  Pa.  St.  628,  2  Am.  St. 
Rep.  631,  11  Atl.  514;  New  York  etc.  R.  Co.  v.  Bell,  112  Pa.  St.  400, 
4  Atl.  50;  Ross  v.  Walker,  139  Pa.  St.  42,  23  Am.  St.  Rep.  160,  21 
Atl.  157,  159;  Prescott  v.  Ball  Engine  Co.,  176  Pa.  St.  459,  53  Am. 
St.  Rep.  683,  35  Atl.  224. 

Rhode  Island. — "A  vice-principal  is  one  who  stands  in  the  place 
of  the  master  with  reference  to  the  master's  duties,  and  the  latter 
is  responsible  only  for  such  acts  of  negligence  as  are  violations  of 
those  duties."  The  superior  servant,  department,  and  control  doc- 
trines are  repudiated:  Hanna  v.  Granger,  18  R.  I.  507,  28  Atl.  659; 
Frawley  v.  Sheldon,  20  R.  I.  258,  38  Atl.  370;  Morgridge  v.  Provi- 
dence Telephone  Co.,  20  R.  I.  386,  78  Am.  St.  Rep.  879,  39  Atl.  328. 
South  Carolina.— "The  true  test  is  whether*  the  person  in  question 
is  employed  to  do  any  of  the  duties  of  the  master;  if  so,  then  he 
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relation  is  that  of  fellow-servants.  One  servant  may 
be,  in  relation  to  a  coservant,  a  vice-principal  in  one 

cannot  be  regarded  as  a  fellow-servant  or  colaborer  with  the  opera- 
tives, but  is  the  representative  of  the  master":. Gunter  v.  Granite- 
ville  Mfg.  Co.,  18  S.  C.  262,  270,  44  Am.  Rep.  573;  Lasure  v.  Granite- 
ville,  18  S.  C.  275;  Calvo  v.  Charlotte  C.  &  A.  R.  Co.,  23  S.  C.  526, 
55  Am.  Rep.  28;  Couch  v.  Charlotte  etc.  R.  Co.,  22  S.  C.  557;  Boat- 
wright  v.  Northeastern  R.  Co.,  25  S.  C.  128;  Coleman  v.  Wilmington 
etc.  R.  Co.,  25  S.  C.  446,  60  Am.  Rep.  516;  Jenkins  v.  Richmond  etc. 
R.  Co.,  39  S.  C.  507,  39  Am.  St.  Rep.  750,  18  S.  E.  182. 

South  Dakota.— There  seem  to  be  no  decisions  on  the  question. 
As  to  matter  of  acts  of  fellow-servant,  see  Gates  v.  Chicago  etc. 
R.  Co.,  2  S.  Dak.  422,  50  N.  W.  907. 

Tennessee. — "In  order  to  render  the  master  liable  for  the  conse- 
quences of  the  superior  servant's  negligence,  the  latter  must  so  far 
stand  in  the  place  of  the  master  as  to  be  charged,  in  the  particular 
matter  from  which  the  injury  results  to  the  inferior  servant,  with 
the  performance  of  some  duty  which,  under  the  law,  the  master 
owes  to  such  servant":  Louisville  etc.  R.  Co.  v.  Lahr,  86  Tenn.  335, 
6  S.  W.  663;  Allen  v.  Goodwin,  92  Tenn.  385,  21  S.  W.  760;  Rail- 
road v.  Spence,  93  Tenn.  173,  42  Am.  St.  Rep.  907,  23  S.  W.  211; 
Nashville  Railroad  v.  Handman,  13  Lea,  423;  Louisville  Railroad 
v.  Bowles,  9  Heisk.  866;  Nashville  Railroad  v.  Wheless,  10  Lea, 
748,  43  Am.  Rep.  317. 

Texas.— "The  master  is  liable  for  negligence  in  the  performance  of 
the  duties  he  has  impliedly  contracted  to  perform  toward  his 
servant,  no  matter  whether  he  attempts  to  perform  them  in  per- 
son or  by  another.  The  test  to  determine  when  this  rule  applies 
is  to  be  found  in  the  character  of  the  act  performed  which  causes 
the  injury,  and  not  in  the  rank,  grade  or  department  of  service 
of  the  person  performing  it":  Galveston  etc.  R.  Co.  v.  Smith,  76 
Tex.  611,  18  Am.  St.  Rep.  78,  13  S.  W.  562;  Galveston  etc.  R.  Co.  v. 
Farmer,  73  Tex.  85,  11  S.  W.  156.  See,  also,  International  etc.  R. 
Co.  v.  Kernan,  78  Tex.  294,  22  Am.  St.  Rep.  52,  14  S.  W.  668.  For 
the  later  doctrine,  "where  one  is  authorized  to  employ  and  discharge 
servants  working  under  him  and  to  control  them  in  their  labor, 
his  negligence  would  be  that  of  the  master":  Nix  v.  Texas  Pacific 
R.  Co.,  82  Tex.  473,  27  Am.  St.  Rep.  897,  18  S.  W.  571;  Sweeney  v. 
Gulf  etc.  R.  Co.,  84  Tex.  433,  31  Am.  St.  Rep.  71,  19  S.  W.  555; 
Missouri  Pacific  R.  Co.  v.  Williams,  75  Tex.  4,  16  Am.  St.  Rep.  867, 
12  S.  W.  835.  See  Texas  Central  R.  Co.  v.  Frazier,  90  Tex.  33,  36 
g.  W.  432. 

Utah.— "We  are  disposed  to  hold  that  the  term  'fellow-servant' 
should  not  include  the  man  in  authority  with  those  subject  to  his 
orders— the  one  that  orders  with  those  that  obey  him;  nor  should 
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relation,  and  a  fellow-servant  in  another,  the  par- 
ticular relation  depending  on  the  particular  duties  he 

the  term  include  those  not  so  associated  in  their  employment  as  to 
be  within  the  range  of,  and  subject  to,  the  influence  of  each  other 
while  about  their  work  and  in  the  actual  discharge  of  their  duties": 
Armstrong  v.  Oregon  etc.  R.  Co.,  8  Utah,  420,  423,  32  Pac.  693.  See 
Andreson  v.  Ogden  etc.  Depot  Co.,  8  Utah,  128,  30  Pac.  305;  Reddon 
v.  Union  Pacific  R.  Co.,  5  Utah,  344,  15  Pac.  262;  Daniel  v.  Union 
Pac.  Ry.  Co.,  6  Utah,  357,  23  Pac.  762. 

Vermont. — "The  master's  liability  has  been  made  to  rest  upon 
whether  the  negligence  arose  in  the  performance  of  a  duty  for  the 
careful  discharge  of  which  he  became  responsible  when  he  as- 
sumed the  relation  of  master  to  the  injured  servant":  Davis  v. 
Central  Vermont  R.  Co.,  55  Vt.  84,  94,  45  Am.  Rep.  590;  Houston 
v.  Brush  &  Curtis,  66  Vt.  331,  29  Atl.  380;  Lambert  v.  Missisquoi 
Pulp  Co.,  72  Yt.  278,  47  Atl.  1085;  Garrow  v.  Miller,  72  Vt.  284,  47 
Atl.  1087. 

Virginia. — "The  fellow-servant  or  coemployee  for  whose  negli- 
gence the  company  is  not  liable  is  one  employed  in  the  same  shop 
or  place  with,  or  having  no  authority  over,  the  one  injured,  and 
who  is  no  more  charged  with  the  discretionary  exercise  of  powers 
and  duties  resting  on  the  company  than  is  the  one  injured": 
Moon  v.  Richmond  etc.  R.  Co.,  78  Va.  745,  49  Am.  Rep.  401.  See 
Baltimore  etc.  R.  Co.  v.  McKenzie,  81  Va.  71;  Torian  v.  Richmond 
etc.  R.  Co.,  84  Va.  192,  4  S.  E.  339;  Ayer  v.  Richmond  etc.  R.  Co., 
84  Va.  679,  5  S.  E.  582;  Richmond  etc.  R.  Co.  v.  Williams,  86  Va. 
165,  19  Am.  St.  Rep.  678,  9  S.  E.  990;  Norfolk  etc.  R.  Co.  v.  Don- 
nely,  88  Va.  856,  14  S.  E.  692;  Norfolk  etc.  R.  Co.  v.  Thomas,  90 
Va.  205,  44  Am.  St.  Rep.  906,  17  S.  E.  884;  Norfolk  etc.  R.  Co.  v. 
Phelps,  90  Va.  665,  19  S.  E.  652;  Norfolk  etc.  R.  Co.  v.  Brown,  91 
Va.  608,  22  S.  E.  496. 

Washington.— "A  master  is  liable  to  his  servant  for  any  neglect 
of  the  master's  duty,  whether  committed  by  the  master  himself,  or 
by  one  to  whom  he  has  delegated  his  authority;  the  power  of 
superintendence  and  control  is  the  test":  Allend  v.  Spokane  Falls 
etc.  R.  Co.,  21  Wash.  324,  338,  58  Pac.  244;  McDonough  v.  Great 
Northern  R.  Co.,  15  Wash.  244,  46  Pac.  334;  Ogle  v.  Jones,  16  Wash. 
319,  47  Pac.  747;  Rush  v.  Spokane  Falls  etc.  R.  Co.,  23  Wash.  501, 
63  Pac.  500.  See  Costa  v.  Pacific  Coast  Co.,  26  Wash.  138,  66  Pac. 
398. 

West  Virginia.— "A  master's  liability  to  one  servant  for  the  negli- 
gence of  another  is  not  dependent  on  the  grade  of  the  servants,  nor 
on  the  fact  that  one  has  authority  over  the  other,  but  on  the  char- 
acter of  the  negligent  act"  "If  it  be  in  the  doing  of  an  act  in- 
cumbent on  the  master  as  a  duty  of  the  master  to  the  servant,  the 
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is  discharging  at  the  time."80  Considerable  has 
been  said  by  way  of  criticism  about  the  so-called  su- 
perior servant  rule,  first  adopted  in  Ohio,  and  fol- 
lowed to  some  extent,  with  slight  modification,  in 
other  states.  This  rule  is  to  the  effect  that  a  mas- 
ter is  responsible  for  an  injury  to  his  servant  caused 
by  the  neglect  of  another  servant  to  whom  has  been 
delegated  the  power  of  control  and  direction  over 
the  one  injured.81    The  instances  calling  for  the  ap- 

master  is  liable;  otherwise  not":  Jackson  v.  Norfolk  etc.  R.  Co.,  43 
W.  Va.  380,  27  S.  E.  278,  31  S.  E.  258;  Criswell  v.  Pittsburgh  Rail- 
way Co.,  30  W.  Va.  798,  6  S.  E.  31;  Madden  v.  Chesapeake  Ry.  Co., 
28  W.  Va.  610,  57  Am.  Rep.  695;  Riley  v.  West  Virginia  etc.  R.  Co., 
27  W.  Va.  145;  Flannegan  v.  Chesapeake  etc.  Ry.  Co.,  40  W.  Va. 
440,  52  Am.  St.  Rep.  896,  21  S.  E.  1028. 

Wisconsin.— "Where  the  master  was  not  guilty  of  any  negligence 
or  breach  of  duty  in  the  employment  of  his  servants,  his  liability 
for  an  injury  to  one  servant  caused  by  the  negligence  of  another  en- 
gaged in  the  same  business  depends  upon  the  nature  of  the  act  in 
the  performance  of  which  the  injury  was  inflicted,  without  regard 
to  the  rank  of  the  negligent  servant.  And  the  master  is  not  liable, 
in  such  case,  unless  the  negligent  act  pertained  to  a  matter  in 
respect  to  which  he  owed  a  direct  duty  to  the  servant  injured": 
Dwyer  v.  American  Express  Co.,  82  Wis.  307,  33  Am.  St.  Rep.  44, 
52  N.  W.  304.  See  Brabbits  v.  Chicago  etc.  R.  Co.,  138  Wis.  289; 
Schultz  v.  Chicago  etc.  R.  Co.,  48  Wis.  375,  4  N.  W.  399;  Johnson 
v.  First  Nat.  Bank,  79  Wis.  414,  24  Am.  St.  Rep.  722,  48  N.  W.  712; 
Cadden  v.  American  Steel  Barge  Co.,  88  Wis.  409,  60  N.  W.  800; 
Promer  v.  Milwaukee  etc.  R.  Co.,  90  Wis.  215,  48  Am.  St.  Rep.  905, 
63  N.  W.  90;  Portance  v.  Lehigh  Valley  Coal  Co.,  101  Wis.  574,  70 
Am.  St.  Rep.  932,  77  N.  W.  875;  Wiskie  v.  Montello  Granite  Co., 
Ill  Wis.  443,  87  N.  W.  461. 

Wyoming. — The  theory  of  superior  or  superintending  theory  seems 
to  have  been  applied,  but  the  court  say  in  one  case:  "There  is  an- 
other class  of  cases  where  the  employee  is  not  in  control  of  a 
separate  department;  and  when  the  master  is  liable  for  his  negli- 
gence not  on  any  ground  of  superior  rank  or  grade  in  the  service, 
but  from  the  character  of  the  service  which  he  is  designated  to  per- 
form": McBride  v.  Union  Pacific  R.  Co.,  3  Wyo.  248,  250,  21  Pac. 
687. 

so  Mobile  etc.  R.  R.  Co.  v.  Godfrey,  155  111.  78,  39  N.  E.  590. 

81  Little  Miami  Ry.  Co.  v.  Stevens,  20  Ohio  St.  415;  Cleveland  etc. 
R.  R.  Co.  v.  Keary,  3  Ohio  St.  201.    See  cases  ante,  note  79. 
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plication  of  this  rule  relating  to  acts  and  duties  other 
than  those  duties  which  the  master  impliedly  as- 
sumes, which  have  been  designated  above  as  absolute 
duties  on  his  part,  and  under  this  doctrine  the  master 
may  not  be  held  responsible  excepting  where  the  in- 
jury is  caused  through  the  negligence  of  the  superior 
servant. 

The  writer  is  inclined  to  dissent  from  the  criticism 
so  frequently  indulged  in,  of  the  doctrine  that  the 
master  is  responsible  for  the  neglect  of  his  superior 
servant,  believing  as  we  do  that  the  doctrine  stands 
alone,  and  is  clearly  distinguishable  from  the  rules 
which  we  have  above  stated  in  this  section.  There 
is  just  as  much  reason  for  holding  that  a  superior  ser- 
vant, in  the  performance  of  duties  other  than  those 
absolute  duties  of  the  master,  represents  the  master 
to  the  same  extent  as  does  a  servant  to  whom  has 
been  delegated  the  task  of  performing  one  of  the 
master's  absolute  duties.  The  cases  to  which  this 
doctrine  is  applied  certainly  justify  the  application 
of  this  rule  of  liability. 

A  question  of  quite  a  different  character  arises 
when  one  employee  of  a  master  is  injured  by  the  neg- 
ligence of  another  employee  of  the  same  master,  who 
is  engaged  in  work  which  has  no  connection  with  the 
employment  of  the  injured  servant,  and  with  whom 
he  could  not  anticipate  that  he  could  come  in  con- 
tact. A  servant  assumes  all  the  dangers  incident 
to  his  employment  when  he  enters  the  contract  of 
service  with  his  master.  They  are  presumed  to  come 
into  contemplation  while  contracting.  So,  likewise, 
the  risk  of  all  dangers  which  are  known  to  the  ser- 
vant are  assumed  by  him.  Among  such  risks  is  the 
negligence  of  fellow-servants.  But  when  the  master 
has  other  servants  in  employments  unknown  to  the 
injured  employee,  or  unconnected  with  the  latter's 
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work,  so  that,  in  the  usual  and  ordinary  prosecution 
of  the  two  employments,  one  could  in  no  wise  affect 
the  safety  of  the  other,  it  would  seem  that  the  latter 
should  not  be  held  to  have  contracted  with  reference 
to  any  danger  from  the  negligence  of  servants  in  such 
other  employment.  The  rule  may  be  stated,  then, 
that  the  master  is  liable  to  a  servant  for  negligence 
on  the  part  of  a  coemployee  with  whom  the  injured 
servant  did  not  or  could  not  reasonably  know  or  con- 
template that  he  could  come  in  contact  in  the  per- 
formance of  their  respective  duties. 

The  reasons  for  this  liability  on  the  part  of  a  master 
have  not  always  been  perceived,  and  in  many  cases 
the  decisions  have  been  based  on  the  supposed  prin- 
ciple that  the  servant  assumes  the  negligence  of 
those  coemployees  only  'whom  he  can  influence, 
through  being  associated  with  them  in  his  employ- 
ment, or  who  are  so  closely  allied  with  him  in  their 
work  that  all  may  exercise  a  mutual  influence  to  em- 
ploy care  and  caution  in  the  efforts.  This  principle 
gives  rise  to  the  "department"  rule  by  which  a  master 
is  not  liable  for  negligence  of  servants  in  one  depart- 
ment, whereby  servants  in  separate  departments 
are  injured.82  In  applying  the  rule  the  £ases  "show 
an  obvious  impracticability  in  trying  to  gauge  the  lia- 
bility of  an  employer  in  a  complex  business  by  the 
independence  of  its  different  branches  or  the  inter- 
communication of  those  employed.  Not  only  would 
it  be  almost  impossible,  in  many  cases,  to  separate 
the  work  into  distinct  departments,  and  to  discern 

82  Krogg  v.  Atlanta  etc.  R.  Co.,  77  Ga.  202,  4  Am.  St.  Rep.  79; 
Madden  v.  Chesapeake  etc.  R.  Co.,  28  W.  Va.  610,  57  Am.  Rep.  695; 
Louisville  etc.  R.  Co.  v.  Collins,  2  Duvall,  114,  87  Am.  Dec.  486;  Ryan 
v.  Chicago  etc.  R.  Co.,  60  111.  171,  14  Am.  Rep.  32;  Gillenwater  v. 
Madison  etc.  R.  Co.,  5  Ind.  339,  61  Am.  Dec.  101;  Chicago  etc.  R. 
Co.  v.  Moranda,  93  111.  302,  34  Am.  Rep.  168. 
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their  dividing  lines,  'but  incidental  duties,  changing 
the  relation  of  workmen  to  each  other,  would  vary 
also  the  master's  liability."83 

83  Brodeur  v.  Valley  Falls  Co.,  16  R.  I.  448,  17  Atl.  54. 
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power  or  discretion  and  ministerial  function. 

§  159.    Ministerial  officers  classified. 

§  160.  Ministerial  officers— Liability  for  official  neglect— General 
doctrine. 

§  151.  Kinds  Of  Offices.— Offices  may  be  said  to 
be  divided  into  legislative,  executive,  ministerial  and 
judicial.  Different  rules  obtain  as  to  the  liability  of 
each  for  official  neglect,  owing  to  the  nature  of  the 
duties  to  be  performed  by  the  different  officials.  This 
will  be  shown  in  the  subsequent  treatment  of  this 
subject. 

§  152.  Nature  of  Public  Office.— it  is  well  to  have 
a  proper  conception  of  the  definition  of  an  office.  It 
implies  a  delegation  of  a  portion  of  the  sovereign 
power  to,  and  possession  of,  it  by  the  person  filling 
the  office.  The  true  test  of  a  public  office  is  that  it 
is  parcel  of  the  administration  of  the  government 
created  directly  by  the  law-making  power.  The  du- 
ties must  be  continuous,  and  prescribed  by  the  gov- 
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ernment,    and    is   of   the   nature    of   a   permanent 
public  trust,  the  person  filling  the    office    being   re- 
quired to  exercise  important  powers,  trusts  or  duties, 
as  a  part  of  the  regular  administration  of  the  gov- 
ernment.    The  term  "office"  includes  all  public  sta- 
tions or  employment  conferred  by  the  government.  An 
office  is  to  be  distinguished  from  a  public  employment. 
The  following  excellent  definition  is  given:  "Office 
is  a  right  to  exercise  a  public   function   or   employ- 
ment, and  take  the  fees  and  emoluments  belonging  to 
it.     It  involves  the  idea  of  tenure,  duration,  fees,  or 
emoluments,  and  powers,  as  well  as  that  of  duty.     It 
implies  an  authority  to  exercise  some  portion  of  the 
sovereign  power  of  the  state  either  in  the  making, 
administering  or  executing  the  laws."1     "An  office  is 
a  public  charge  or  employment.     The  duties  of  the 
employment  must  be  continuing,  and  prescribed  by 
law,    and   not   by   contract.     Emolument,  though   a 
usual, is  not  a  necessary  element  of  an  office."3    Pub- 
lic offices  are  created  for  the  purpose  of  effecting  the 
ends    for    which    government    has    been    instituted, 
which  are  the  common  good,  and  not  the  profit,  honor, 
or  private  interest  of  any  one  man,  family  or  class 
of  men.     In  our  form    of   government,   it   is   funda- 
mental that  public  offices  are  a  public  trust,  and  that 
the  persons  to  be  appointed  should  be  selected  solely 

1  Olmstead  v.  Mayor,  42  N.  Y.  Super.  Ct.  481;  United  States  v. 
Maurice,  2  Brock.  102,  Fed.  Cas.  No.  15,747;  United  States  v. 
Hartwell,  6  Wall.  385;  Rowland  v.  Mayor,  83  N.  Y.  372;  Shelby  v. 
Alcorn,  36  Miss.  273,  72  Am.  Dec.  169. 

2  State  v.  Hocker,  39  Fla.  477,  63  Am.  St  Rep.  174,  22  South. 
721,  and  extensive  note  and  numerous  cases;  State  v.  Anderson,  45 
Ohio  St.  196,  12  N.  E.  656;  Ex  parte  Yale,  24  Cal.  241,  85  Am.  Dec. 
62.  The  general  conception  is  that  the  duties  must  be  to  the  pub- 
lic and  continuing,  not  occasional  or  temporary:  Patton  v.  Board 
of  Health,  127  Cal.  388,  78  Am.  St.  Rep.  66,  59  Pac.  702. 
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with  a  view  to  the  public  welfare.3  They  are  not 
held  by  grant  or  contract,  nor  a  subject  of  vested 
or  private  interest,  as  was  formerly  the  case  in  Eng- 
land.4 "The  incumbent  of  an  office  has  not,  under 
our  system  of  government,  any  property  in  it.  His 
right  to  exercise  it  is  not  based  upon  any  ^contract  or 
grant.  It  is  conferred  on  him  as  a  public  trust,  to 
be  exercised  for  the  benefit  of  the  public."  5  In  some 
instances  an  indefeasible  right  to  the  salary  and  fees 
as  against  the  public  is  recognized,  though  this  should 
hardly  be  considered  as  a  property  right  in  the  office.6 
Very  considerable  has  been  written  by  the  courts 
upon  this  subject,  and  some  have  applied  the  tests 
of  what  constitutes  an  office  most  commonly  adopted, 
without  difficulty,  in  determining  in  particular  cases 
what  constitutes  a  public  office.  In  other  instances 
it  has  been  questioned  whether  it  is  possible  from 
the  mass  of  learning  upon  the  subject  to  deduce  a 
definition  universally  applicable,  although  nearly 
every  conceivable  case  has  arisen  and  been  passed 
upon.  It  seems  to  be  agreed  by  all  writers  that  cer- 
tain things  are  requisite  to  make  a  given  employment 
a  public  office  and  its  incumbent  a  public  officer. 
Then  there  are  numerous  criteria  which,  while  not  in 
themselves  regarded  as  conclusive,  are  yet  held  to  in- 
dicate more  or  less  strongly  the  legislative  intent  to 

3  Brown  v.  Russell,  166  Mass.  14,  55  Am.  St.  Rep.  357,  43  N.  E. 
1005. 

4  Id. 

6  State  v.  Hawkins,  44  Ohio  St.  98,  5  N.  E.  228;  City  Coun- 
cil of  Augusta  v.  Sweeney,  44  Ga.  463,  9  Am.  Rep.  172  (opinion); 
Attorney  General  v.  Jochim,  99  Mich.  358,  41  Am.  St.  Rep.  606,  58 
N.  W.  611  (public  office  not  property,  nor  subject  of  contract). 
Contra,  Hoke  v.  Henderson,  4  Dev.  1,  25  Am.  Dec.  677;  King  v. 
Hunter,  65  N.  C.  603,  6  Am.  Rep.  754. 

6  Erwin  v.  Jersey  City,  60  N.  J.  L.  141,  64  Am.  St.  Rep.  584,  37 
Atl.  732;  Stuhr  v.  Curran,  44  N.  J.  L.  181,  43  Am.  Rep.  353;  Blore 
v.  Board  etc.,  64  N.  J.  L.  262,  81  Am.  St.  Rep.  495,  45  Atl.  633. 
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create,  or  not  to  create,  an  office.  One  of  the  requi- 
sites is,  that  the  office  must  be  created  by  the  con- 
stitution or  be  authorized  by  some  statute.  But  not 
all  employments  authorized  by  law  are  public  offices 
in  the  sense  of  the  constitution.  The  presidency  of 
a  private  corporation,  an  administrator,  guardian,  ref- 
eree or  receiver,  are  officers  who  derive  their  powers 
and  duties  from  statutes,  but  still  are  not  public 
officers.  So  that  it  must  follow  that  the  true  test 
is  continuous  tenure,  and  duties  to  the  public.  The 
subject  will  be  further  discussed  under  the  next  head. 

§  153.  Who  is  an  Officer. — In  considering  the  sub- 
ject of  official  neglect,  we  must  have  clearly  in  mind 
when  a  person  is  to  be  considered  a  public  officer,  for 
if  he  is  not  an  official,  he  must  be  something  else — 
as  an  employee1 — his  liability  depending,  in  such  cases, 
upon  different  principles.  As  an  office  is  a  public 
trust,  the  duties  of  which  are  continuous  in  their 
nature,  prescribed  by  law,  consisting  in  the  delega- 
tion of  some  sovereign  power,  it  follows  that  the  of- 
ficer, the  person  to  whom  the  public  and  individuals 
look  for  the  performance  of  the  duties,  must  be  an 
officer,  legally  appointed  or  elected  and  qualified,  and 
such  duties  as  are  within  the  power  of  the  office  must 
be  imposed  upon  the  officer.  And  so  the  idea  of  an 
office  embracing  as  it  does  the  features  of  tenure,  dura- 
tion, fees  or  emoluments,  rights  and  powers,  as  well 
as  that  of  duty,  it  is  plain  that  the  doing  of  a  single 
act  by  virtue  of  a  special  single  employment  not  of  a 
permanent  or  continuous  nature,  would  not  consti- 
tute the  person  performing  the  same  an  officer.7 

As  before  stated,  the  person  to  be  an  officer  must 
not  only  be  properly  appointed  or  elected,  but  all 

7  People  v.   Nichols,  52  N.  Y.  478,  11  Am.  Rep.   734;  Patton  v. 
Board  of  Health,  127  Oal.  388,  78  Am.  St.  Rep.  66,  59  Pac.  702. 
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the  steps  necessary  to  be  qualified  should  be  taken, 
although  it  has  been  held  that  the  oath  and  the  sal- 
ary or  fees  are  mere  incidents,  and  constitute  no  part 
of  the  office.  Where  no  salary  or  fees  are  annexed 
to  the  office,  it  is  said  to  be  a  naked  office — honorary, 
as  it  were.8  In  other  cases,  and  properly  so  as  we 
believe,  the  distinguishing  feature  between  an  office 
and  a  mere  employment  hag  been  considered  to  be 
the  taking  of  the  oath,9  and  the  giving  of  bond.10 
It  is  considered  that  a  person  who  receives  no  cer- 
tificate, takes  no  oath  of  office,  has  no  tenure  or  term 
of  office,  discharges  no  duties,  and  exercises  no  powers 
depending  directly  on  the  authority  of  law,  but  who 
simply  performs  such  duties  as  are  required  of  him 
by  the  persons  appointing  him,  and  whose  respon- 
sibility is  limited  to  them,  is  an  employee,  and  not  an 
officer.11 

Judge  Cooley  says  that:  "The  officer  is  distin- 
guished from  the  employee  in  the  greater  importance, 
dignity  and  independence  of  his  position;  in  being 
required  to  take  an  official  oath,  and  perhaps  to  give 
an  official  bond;  in  the  liability  to  be  called  to  ac- 
count as  a  public  offender  for  misfeasance  in  office, 
and  usually,  though  not  necessarily,  in  the  tenure 

8  State  v.  Stanley,  66  N.  C.  59,  8  Am.  Rep.  488;  State  v.  Ken- 
non,  7  Ohio  St.  547;  Johnston  v.  Wilson,  2  N.  H.  202,  9  Am.  Dec.  50. 

»  Collins  v.  Mayor,  3  Hun,  680;  Worthy  v.  Barrett,  63  N.  C.  199; 
Morgan  v.  Vance,  4  Bush,  323.  See  Brown  v.  Russell,  166  Mass. 
14,  55  Am.  St.  Rep.  357,  43  N.  E.  1005;  People  ex  rel.  Throop  v. 
Langdon,  40  Mich.  683. 

10  United  States  v.  Maurice,  2  Brock.  104;  State  v.  Brandt,  41 
Iowa,  593;  Mayor  v.  Lyman,  92  Md.  591,  84  Am.  St.  Rep.  524,  48 
Atl.  145. 

n  Mayor  v.  Lyman,  92  Md.  591,  84  Am.  St.  Rep.  524,  48  Atl. 
145;  Oimstead  v.  Mayor,  42  N.  Y.  Super.  Ct.  482;  Johnston  v.  Wil- 
son, 2  N.  H.  202,  9  Am.  Dec.  50. 
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of  his  position.  In  particular  cases  other  distinc- 
tions will  appear  which  are  not  general."12 

The  term  "officer,"  in  its  common  acceptation,  is 
sufficiently  comprehensive  to  include  all  persons  in 
any  public  station  or  employment  conferred  by  gov- 
ernment. One  is  a  public  officer  if  he  owes  any  duty 
to  the  public,  even  though  his  authority  is  confined 
to  narrow  limits.13 

Applying  these  principles  in  aid  of  the  solution  of 
particular  cases,  we  find  it  decided  that  trustees  of 
benevolent  institutions,14  a  medical  superintendent 
of  a  hospital  for  the  insane,15  a  health  inspector  ap- 
pointed by  a  health  board,  whose  duties  are  fixed 
by  such  board,  but  whose  salary  is  provided  by  law,16 
a  harbor  master,17  commissioners  for  the  construc- 
tion of  a  public  highway,18  board  of  city  water  com- 
missioners,19 have  been  held  to  be  public  officers. 
And  so  are  persons  appointed  to  a  detective  depart- 
ment of  a  district  police  force  of  a  state  by  the  gov- 
ernor for  a  definite  term  public  officers,  and  not 
mere  employees  of  the  state.20  So  a  levee  commis- 
sioner, under  a  statute  providing  for  his  appointment, 
by  a  certain  county  board  prescribing  the  term  of 
his  office,  and  the  duties  and  emoluments,  is  an  of- 

12  Throop  v.  Langdon,  40  Mich.  683;  Mayor  v.  Lyman,  92  Md.  591, 
84  Am.  St.  Rep.  524,  48  Atl.  145.  See  School  Commrs.  v.  Golds- 
borough,  90  Md.  207,  44  Atl.  1055. 

13  Vaugn  v.  English,  8  Cal.  40;  Shelby  v.  Alcorn,  36  Miss.  273,  72 
Am.  Dec.  169. 

14  State  v.  Wilson,  29  Ohio  St.  347;  People  v.  McKee,  68  N.  C.  429. 
16  State  v.  Wilson,  29  Ohio  St.  347. 

16  Patton  v.  Board  of  Health,  127  Cal.  388,  78  Am.  St.  Rep.  66,  59 
Pac.  702. 

17  Quigg  v.  Evans,  121  Cal.  546,  53  Pac.  1093. 

18  People  v.  Nostrand,  46  N.  Y.  381.  i 

19  State  v.  Valle,  41  Mo.  29. 

20  Brown  v.  Russell,  166  Mass.  14,  55  Am.  St.  Rep.  357,  43  N.  E. 
1005. 
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ficer;21  and  likewise  a  state  board  of  examiners  ap- 
pointed by  the  supreme  court  of  a  state,  whose  ten- 
ure of  office  and  duties  are  fixed  by  statute,  are  pub- 
lic officers.22  On  the  other  hand  a  superintendent 
of  public  instruction,  who  does  not  take  an  oath  or 
give  bond,23  commissioners  appointed  under  an  act 
for  that  purpose  to  construct  a  courthouse,24  or  to 
construct  a  statehouse,25  have  been  held  not  to  be 
public  officers  within  the  meaning  of  the  term.  And 
so  members  of  a  bridge  committee  appointed  by  virtue 
of  an  act  of  the  legislature  to  construct,  purchase, 
hire,  keep  up  and  maintain  bridges,  are  not  officers 
within  the  meaning  of  the  constitution,  but  are  merely 
agents  for  the  municipality  where  the  bridges  are 
to  be  constructed,  for  the  performance  of  the  duties 
defined  by  the  act.26  An  ordinary  fireman  employed 
by  a  city  is  not  a  public  officer.27 

§  154.  The  Test  of  Official  Liability.— in  Rowning 
v.  Ooodchild,  2  W.  Black.  906,  it  was  decided  that  a 
public  officer  having  ministerial  duties  to  perform,  in 
which  a  private  individual  has  a  special  and  direct 
interest,  is  liable  to  such  individual  for  any  individual 
injury  sustained  by  him  in  consequence  of  the  fail- 
ure to  perform  such  duties.  It  will  make  no  differ- 
ence whether  the  duty  be  imposed  on  public  grounds, 
and  therefore  primarily  a  duty  owing  to  the  public; 

21  Shelby  v.  Alcorn,  36  Miss.  273,  72  Am.  Dec.  169. 

22  State  v.  Hocker,  39  Fla.  477,  63  Am.  St.  Rep.  174,  22  South. 
721. 

23  Mayor  v.  Lyman,  92  Md.  591,  84  Am.  St.  Rep.  524,  48  Atl.  145; 
State  v.  Vickers,  58  Ohio  St.  730,  51  N.  E.  1102;  Butler  v.  Regents 
etc.,  132  Wis.  131. 

24  McArthur  v.  Nelson,  81  Ky.  67. 

25  McArthur  v.  Nelson,  81  Ky.  67. 

26  State  v.  George,  22  Or.  142,  29  Am.  St.  Rep.  586,  29  Pac.  356. 

27  State  ex  rel.  Attorney  General  v.  Jennings,  57  Ohio  St.  415, 
63  Am.  St.  Rep.  723,  49  N.  E.  404. 
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the  right  of  action  springs  from  the  fact  that  the  pri- 
vate individual  receives  a  special  and  peculiar  injury 
from  the  neglect  in  performance,  which  it  was  in 
part  the  purpose  of  the  law  to  protect  him  against. 
Even  though  the  neglect  is  made  punishable  penally, 
the  civil  liability  is  the  same. 

It  was  also  the  rule  of  the  common  law  that  there 
was  no  liability  on  the  part  of  judicial  officers,  or 
those  whose  duties  partook  of  the  nature  of  judicial 
power,  except  when  engaged  in  the  performance  of  a 
ministerial  act.28  There  is  another  exception  or  ex- 
emption from  liability,  viz.,  that  whenever  the  per- 
formance of  an  act,  though  ministerial  in  its  charac- 
ter, involves  the  exercise  of  discretion,  in  which  case 
if  the  officer  performs  the  act  honestly  and  conscien- 
tiously there  is  no  personal  liability  if  a  mistake  is 
made  which  results  in  injury  to  third  persons.  It  is 
otherwise,  however,  if  the  act  is  done  intentionally 
and  with  malice,  there  being  a  liability  in  such  case.89 
The  true  test  of  all  official  liability,  then,  is,  that 
the  act,  to  make  the  officer  responsible,  must  be  min- 
isterial, not  judicial;  must  not  involve  the  exercise 
of  discretion,  or,  if  it  does,  such  discretionary  act 
must  be  intentionally  or  willfully  or  wantonly  per- 
formed, and  hence  done  with  malice;  and  further, 
the  duty  must  be  owing  not  alone  to  the  public,  but 
to  the  individual,  or  for  his  benefit;  or  if  the  act  com- 
plained of  be  a  judicial  act,  and  is  in  excess  of  juris- 
diction. 

An  action  for  the  official  neglect  of  a  ministerial 
act  is  based  upon  a  breach  of  duty  or  negligence,  and 
not  upon  contract.30 

28  Sage  v.  Laurain,  19  Mich.  137;  Goetcheus  v.  Mathewson,  61 
N.   Y.  420. 

29  Yealy  v.  Fink,  43  Pa.  St.  212,  82  Am.  Dee.  556;  Downer  v. 
Lent,  6  Cal.  94,  65  Am.  Dec.  489;  Hannon  v.  Agnew,  96  N.  Y.  439. 

30  Selover  v.  Sheardown,  73  Minn.  393,  72  Am.  St.  Rep.  627,  76 
N.  W.  50. 
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§  155.  Basic  Principles  of  Official  Liability,  Involving 
also  the  Liability  of  Sureties. — in  a  consideration  of 

the  liability  of  public  officers  it  may  be  well  to  premise 
a  few  of  the  principles  underlying  all  wrongs. 

The  law  is  composed  of  rules,  denning  the  correlated 
rights  and  duties  of  individuals,  which  are  recognized 
and  enforced.  Every  person  has  certain  duties  to  act 
or  not,  which  others  have  the  right  to  demand,  and  has 
certain  rights  to  act  or  refrain  therefrom,  which  it  is 
the  duty  of  others  to  observe  and  not  infringe.  These 
duties  and  rights  are  determined  by  the  circumstances 
surrounding  those  who  owe  or  own  them,  and  the 
law  is  made  up  of  rules  denning  the  rules  and  announc- 
ing the  circumstances  which  call  them  into  force. 
Every  act  one  has  a  duty  to  do  he  has  the  right  to 
perform,  but  he  does  not  owe  the  duty  to  do  everything 
he  has  the  right  to  do.  Only  those  acts  whose  cir- 
cumstances give  rise  to  a  legal  right  to  do  them  are 
free  from  fault,  and  every  act  whose  circum- 
stances do  not  give  rise  to  such  a  right  renders 
the  doer  liable  to  those  affected  thereby.  If  these 
latter  acts  affect  certain  classes  of  rights  which  have 
been  detailed  before  they  constitute  torts. 

Among  those  circumstances  which  determine  law- 
ful rights  and  duties  is  the  occupancy  of  public  office. 
The  statutes  creating  public  offices  bestow  upon  the 
ones  filling  them  certain  official  powers,  not  possessed 
by  others,  and  determine  under  what  circumstances 
they  shall  have  the  right  to  employ  these  official  pow- 
ers, and  When  the  duty  to  exercise  such  right  arises. 
Only  those  acts  which  one  has  an  official  right  to  do 
can  be  correctly  termed  official  acts,  and  these  give 
rise  to  no  liability.  All  others,  even  though  contrary 
to  official- duty,  are  in  fact  individual  or  private  acts, 

Torts,  Vol.  1-23 
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but  do  not  impose  any  liability  upon  the  actor,  unless 
they  are  contrary  to  an  official  or  a  private  duty. 
These  official  duties  and  rights  are  often  in  conflict 
with  those  rights  and  duties  which  the  officer  has  as 
a  private  individual,  and  in  such  case  the  official  al- 
ways prevails. 

In  determining  the  liability  of  any  public  official, 
then,  inquiry  must  first  be  made  as  to  his  official  rights 
and  duties,  and  then  as  to  those  of  a  private  nature. 
The  questions  in  every  case  would  be  like  this:  Is 
the  act  in  question  such  a  one  as  he  has  an  official 
right  or  duty  to  do?  If  so,  there  can  be  no  liability. 
If  not,  does  his  official  duty  forbid  it?  If  so,  he  is 
responsible.  If  neither  his  official  rights  permit  nor 
official  duties  forbid,  what  do  his  private  duties  de- 
mand or  rights  allow?  If  performance,  he  is  not  li- 
able; if  nonperformance  be  demanded,  he  is. 

Much  confusion  exists  in  the  decisions  from  the 
use  of  the  terms  "judicial,"  "legislative,"  "govern- 
mental," "executive,"  "ministerial,"  and  "discretion- 
ary," in  respect  to  duties  and  acts,  and  officers'  acts 
which  are  in  performance  of  duties  or  exercise  of 
right  may  be  judicial,  legislative,  governmental,  exec- 
utive or  ministerial.  The  exercise  of  a  right  may 
be  discretionary  or  mandatory,  but  the  performance 
of  a  duty  is  always  mandatory.  Many  officers  per- 
form judicial, .  legislative,  governmental,  executive 
and  ministerial  acts.  Such  are  the  acts  of  county 
commissioners.  Any  officer  may  have  mandatory  and 
discretionary  rights  and  every  one  has  official  duties, 
which  are  mandatory  upon  him.  If  the  officer  fails 
to  perform  these  latter,  he  becomes  liable  to  the  one 
injured  or  to  the  public,  if  his  duties  are  owing  to  the 
public.  If  it  be  kept  in  mind  that  the  kind  of  officer 
or  the  nature  of  the  act  are  not  to  be  considered  in 
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determining  liability  of  public  officers,  but  that  regard 
is  solely  to  be  paid  to  the  rights  and  duties  of  the 
officer  as  such  and  as  an  individual,  and  also  that  his 
official  rights  and  duties  override  whatever  private 
duties  and  rights  they  are  conflicting  with,  the  subject 
presents  no  difficulty. 

Take,  for  instance,  the  filing  of  papers  by  a  clerk, 
or  recording  of  deeds  by  a  recorder  which  are  said 
to  be  "ministerial  duties"  of  "ministerial  officers." 
The  presentation  of  proper  papers,  under  circum- 
stances prescribed  by  law,  impose  an  official  duty  to 
file  or  record  them,  as  the  case  may  be.  If  he  fails  to 
do  so,  or  refuses,  this  is  an  act  which  the  circum- 
stances give  him  no  official  right  to  do.  Hence,  the 
act  is  a  "private  act."  But  while  he  has  a  private 
right  to  refuse  or  fail,  the  circumstances  impose  an 
official  duty  to  the  contrary,  which  overrides  the  pri- 
vate right  and  renders  him  liable. 

Consider  the  acts  of  a  judge:  If  he  makes  an  er- 
roneous decision,  he  has  done  an  act  which  the  law 
gives  him  the  right  to  do.  If  he  refuse  to  entertain 
a  case,  however,  this  is  an  act  which  he  has  no  offi- 
cial right  to  do,  and  which  is  contrary  to  an  official 
duty.  His  duty  is  to  employ  his  discretion  in  deter- 
mining which  one  of  two  disputants  is  in  the  right. 
He  has  a  right,  but  no  duty,  to  make  a  decision  in 
favor  of  either  one. 

Again,  a  governor  who  is  given  the  right  to  pardon 
criminals  has  the  right,  but  no  duty,  to  do  so,  and 
+he  refusal  to  pardonjs  an  act  which  he  has  an  official 
right  to  do.  But  when  the  law  gives  him  an  official 
duty  to  sign  commissions  which  have  been  granted, 
a  refusal  is  contrary  to  a  mandatory  duty  and  renders 
him  liable. 

It  is  true  that  judicial  and  legislative  acts  are 
the  exercise  of  discretionary  rights,  and  that  minis- 


§  155      LIABILITY  OF  PERSONS- OFFICIAL  RELATIONS.       356 

terial  acts  are  nearly  always  in  the  performance  of 
duties.  But  governmental  and  executive  acts  may 
be  in  pursuance  of  mandatory  rights — which  are  du- 
ties— or  discretionary  ones.  Whatever  may  be  said 
of  such  acts,  however,  it  is  the  presence  of  a  right  or 
duty  which  makes  the  act  lawful  or  unlawful. 

This  reasoning  may  be  regarded  by  some  as  too 
rigid  to  do  exact  justice  in  some  instances,  such  as  be- 
tween the  injured  party  and  sureties  of  the  official. 
The  proposition  that  those  acts  of  an  official  which 
he  has  not  the  official  right  to  do  are  individual  and 
private  acts  might  be  questioned  as  destroying  alto- 
gether the  liability  of  the  sureties.  In  reality  the 
sureties  bind  themselves,  not  for  the  results  of  official 
acts,  but  for  the  effect  of  acts  which  are  not  official, 
but  individual.  They  do  not,  however,  bind  them- 
selves to  answer  for  all  individual  or  private  acts  of 
the  officer,  but  only  those  which  are  within  the  ap- 
parent scope  of  his  duties. 

A  valuable  distinction  has  been  made  between  acts 
of  an  officer  which  are  colore  officii  and  those  virtute 
officii,  but  one,  also,  which  has  been  subject  to  great 
confusion  and  misconception.  Its  terms,  when  rightly 
used  and  understood,  are  comprehensive  and  exact, 
but  they  have  been  vaguely  and  inaptly  applied,  often- 
times by  courts  of  great  learning.  By  acts  virtute 
officii  should  be  understood  those  acts  which  are 
performed  under  some  official  right,  vested  in  the 
officer.  By  acts  colore  officii  are  meant  those  acts 
which  would  be  an  exercise  of  some  official  right, 
which  lying  within  the  scope  of  his  official  business 
might  be  bestowed  upon  him ,  but  which  at  that  time 
has  not  been. 

These  official  rights  might  be  conceived'  of  as  lying 
dormant  until  certain  circumstances  render  them  ac- 
tive, and  the  sum  total  of   all   his  official   rights   as 
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composing  his  official  powers.  Acts  virtute  officii, 
then,  are  those  which  are  done  in  the  performance 
of  active  rights,  and  acts  colore  officii  those  in  per- 
formance of  rights  assumed  to  be  active  but  in  fact 
dormant.  Thus,  in  attaching  property  under  a  writ 
of  fieri  facias,  the  sureties  are  liable  for  taking  prop- 
erty of  some  third  person  if  a  writ  exists,  but  if  no 
writ  exists  they  are  not  responsible.  The  issuance 
of  the  writ  is  the  circumstance  which  renders  the 
"dormant"  right  of  seizing  property  an  "active"  one. 
The  taking  of  property  lies  within  the  powers  or  the 
scope  of  the  business  of  the  sheriff,  but  does  not  be- 
come an  official  right  or  duty  until  a  writ  has  been 
issued  to  him. 

The  definition  most  often  quoted  is  that  of  Pratt, 
J.,  in  People  v.  Schuyler,  4  N.  Y.  187,  as  follows:  "Acts 
done  virtute  officii  are  where  they  are  within  the  au- 
thority of  the  officer,  but  in  doing  them  he  exercises 
that  authority  improperly,  or  abuses  the  confidence 
which  the  law  reposes  in  him,  whilst  acts  done  colore 
officii  are  where  they  are  of  such  a  nature  that  his 
office  gives  him  no  authority  to  do  them." 

Two  criticisms  of  this  definition  may  be  made:  1. 
An  office  confers  no  authority  to  act  of  itself;  it  is 
but  one  of  several  circumstances  which  must  join  to 
create  an  authority  of  any  kind;  2.  The  term  "au- 
thority" has  two  well-defined  meanings,  which  are 
distinguished  by  the  words  "actual"  and  "apparent," 
prefixed  to  the  term  "authority."  It  is  evident  that 
Justice  Pratt  did  not  intend  to  use  the  term  in  the 
sense  of  actual  authority,  for  an  act  cannot  be 
"within  the  authority  of  the  officer,"  in  this  sense, 
and  still  be  an  "improper  exercise"  thereof.  Indeed, 
no  one  can  be  held  for  any  exercise  of  such  authority. 
On  the  other  hand,  an  act  may  be  an  improper  exer- 
cise of  "apparent  authority,"  and  any  act  which  in 
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pursuance  of  such  authority  is  virtute  officii. 
Again,  any  act  which  is  not  in  performance  thereof 
will  be  under  color  of  the  office,  if  it  is  an  act  which 
some  circumstance  will  give  the  officer  an  official 
right  to  do.  And  this  presents  a  third  defect  in  the 
above  definition,  in  that  under  it  an  act  might  be 
colore  officii  which  the  officer  never  could  have  the 
right  to  do.  In  other  words,  acts  colore  officii  are 
only  those  acts  which  lie  within  official  powers  but 
are  without  apparent  authority.  Sureties,  then,  bind 
themselves  for  the  results  of  all  acts  virtute  officii, 
but  cannot  be  held  for  acts  colore  officii. 

§  156.  The  Remedy  for  Official  Neglect.— While  ac- 
tions in  tort  against  subordinate  officials  are  quite 
numerous,  there  are  very  few  against  those  of  su- 
perior rank.  There  have  been  none  against  the  chief 
executive  of  the  nation.  That  cases  in  which  these 
latter  would  be  liable  might  arise  under  the  rule  be- 
fore enunciated  cannot  be  doubted,  and  their  scarcity 
may  be  explained  by  the  fact  that  the  majority  of 
their  duties  are  of  the  class  giving  them  discretion 
as  to  whether  to  act  or  not,  and  the  view  that  the 
separation  of  the  branches  of  government  prevents 
any  control  over  the  executive  by  the  judiciary  has 
prevailed.  The  main  reason  is  that  these  Officers  are 
law-abiding,  and  that  those  acts  which  might  give 
rise  to  an  action  for  damages  may  be  more  adequately 
remedied  by  mandamus. 

An  action  in  tort  will  lie  against  a  public  official, 
in  favor  of  a  private  individual,  when  the  official  has 
failed  or  refused  to  perform  an  official  duty,  to  which 
that  individual  has  a  corresponding  special  right,  dis- 
tinct from  the  general  right  in  the  public.  An  action 
in  mandamus  against  a  public  officer  will  lie  when 
he  has  refused  to  perform  his  official  duty,  and  there 
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is  no  adequate  and  specific  remedy  at  law.  The  same 
confusion  as  to  ministerial  and  judicial  duties  ap- 
pears in  the  discussion  of  mandamus  as  is  criticised 
above,  but  the  same  rule  applies,  and  the  neglect  of 
any  duty,  whether  to  do  an  act  or  to  exercise  a  judg- 
ment, gives  rise  to  an  action  in  mandamus.  The  two 
actions  have  the  same  foundation,  and  .the  criteria 
of  one  may  be  used  as  criteria  of  the  other.31 

It  might  be  supposed  that  the  fact  that  there  was 
a  remedy  at  law  in  an  action  in  tort  would  defeat 
the  action  in  mandamus.  But  when  the  right  injured 
is  to  have  some  act  done,  such  as  certifying  to  an 
election  to  some  public  office,  an  action  for  damages 
is  not  adequate  and  does  not  enforce  the  right  injured. 
"The  adequate  remedy,"  one  court  says,  "which  will 
bar  mandamus  must  be  such  as  reaches  the  end  in- 
tended, and  actually  compels  the  performance  of  the 
duty  in  question.  It  must  be  equally  as  convenient, 
beneficial  and  effective  as  the  proceeding  by  man- 
damus. The  remedy,  by  repeated  actions  at  law,  to 
recover  damages  for  a  constantly  recurring  and  con- 
tinued violation  of  duty  is  not  adequate."32  "An  ac- 
tion on  the  case,  for  neglect  of  duty,"  therefore,  "will 
not  supersede  that  by  mandamus,  since  that  cannot 
compel  a  specific  act  to  be  done,  and  is  not  equally 
convenient,  beneficial  and  effectual."33 

Even  where  the  end  sought  was  the  payment  of 
money,  actions  for  mandamus  have  been  sustained, 
where  the  duty  neglected  was  the  drawing  of  war- 
si  Rains  v.  Simpson,  50  Tex.  495,  32  Am.  Rep.  609,  cited  and  ap- 
proved in  Grider  v.  Tally,  77  Ala.  422,  54  Am.  Rep.  65;  Mechem  on 
Public  Officers,  sec.  659. 

32  Richmond  v.  Brown,  97  Va.  26,  32  S.  E.  775. 

33  Fremont  v.  Crippen,  10  Cal.  212,  70  Am.  Dec.  711;  Raisch  v. 
Board  of  Education,  81  Cal.  542,  22  Pac.  890;  Ex  parte  Rogers,  7 
Cow.  526;  McCullough  v.  Mayor,  23  Wend.  461;  People  v.  Supervisors, 
10  Wend.  363. 
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rants  for  the  payment  of  money,34  because  here  the 
duty  was  not  the  payment  of  the  money,  but  the 
drawing  of  the  warrants,  and  the  creditors  were  en- 
titled to  the  performance  of  that  duty.  Mandamus 
will  lie  to  compel  the  performance  of  public  as  well 
as  private  duties,  while  tort  lies  only  to  remedy  a  pri- 
vate wrong.  An  action  in  tort  will  lie  when  the  duty 
neglected  is  the  mere  payment  of  money,  and  where 
the  injury  results  from  an  act  of  commission,  to  re- 
dress which  mandamus  will  not  be  sustained.  With 
these  exceptions  these  two  actions  are  coextensive, 
and  either  remedy  may  be  sought,  though  bringing 
one  excludes  the  other.35 

The  nature  of  the  duties  of  the  chief  officers  of  our 
government  is  such  that  those  to  whom  they  are  due 
would  much  prefer  to  have  them  performed  than  to 
receive  damages  for  their  nonperformance.  Hence, 
it  is  that  we  have  few  cases  in  tort,  while  compara- 
tively many  cases  in  mandamus  may  be  found,  and  as 
the  same  acts  would  give  cause  for  an  action  in  tort 
or  mandamus,  these  latter  cases  will  be  used  as  ex- 
amples in  the  following  discussions. 

§  157.  Ministerial  and  Judicial  Acts  Distinguished. — 
Difficulty  frequently  arises  in  drawing  the  dividing 
line  between  ministerial  and  judicial  acts,  especially 
in  that  class  of  the  latter  acts  which  are  performed  by 
boards  or  officers  not  in  the  strict  sense  judicial  offiL 
cers,  but  whose  acts  are  of  a  quasi  judicial  character. 
A  general  formula  ought  to  be  adopted  by  the  use 
of  which  such  acts  are  distinguishable.     There  is  no 

34  Raisch  v.  Board  of  Education,  81  Cal.  542,  22  Pac.  890.  See 
Ray  v.  Wilson,  29  Fla.  342,  10  South.  613;  State  v.  Board  of  Educa- 
tion, 27  Ohio  St.  103;  State  v.  Wilson,  17  Wis.  687;  State  v.  Roderick, 
23  Neb.  505,  37  N.  W.  77;  Furbish  v.  County  Commrs.,  93  Me.  117, 
44  Atl.  364. 

35  State  v.  Lipa,  28  Ohio  St.  665. 
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trouble  in  distinguishing  between  pure  judicial  and 
ministerial  acts,  as  judicial  acts  are  those  which  are 
performed  by  courts  in  the  exercise  of  the  judicial 
power  conferred  upon  them.  A  judicial  act  is  an 
act  performed  by  a  court  with  reference  to  the  rights 
of  persons  or  property — properly  brought  before  it 
either  by  the  voluntary  appearance  of  parties  or  by 
the  prior  action  of  ministerial  officers. 

A  ministerial  act  is  one  which  a  person  or  officer 
performs  in  a  prescribed  manner,  in  accordance  with 
the  mandate  of  legal  authority,  as  by  statute  or  by 
order  of  court,  or  by  order  of  a  superior,  without  re- 
gard to  or  the  exercise  of  his  own  judgment  upon  the 

propriety  of  the  act  being  done.  It  is  none  the  less 
ministerial  even  though  the  person  performing  it  may 
have  to  satisfy  himself  that  the  state  of  facts  exist 
under  which  it  is  his  right  and  duty  to  perform  the 
act.36  This  distinction  becomes  important  in  consid- 
ering the  liability  of  judicial  officers  and  quasi  judicial 
officers  when  it  is  claimed  that  the  act  performed  is 
ministerial,  and  these  questions  have  been  before  the 
courts  many  times.  In  cases  where  officers  or  boards 
are  called  upon  to  decide  according  to  the  best  of 
their  ability,  and  according  as  things  shall  appear 
to  them,  it  is  claimed  that  this  is  an  exercise  of  ju- 
dicial power.37  This  principle  has  been  applied  to 
assessors  in  determining  what  property  is  subject  to 
taxation,  and  the  value  of  taxable  property,38  so  that 
there  would  be  no  individual  liability  for  a  mistake 

36  Pennington  v.  Streight,  54  Ind.  377;  Shoultz  v.  McPheeters,  79 
Ind.  377;  Flournoy  v.  Jefferson ville,  17  Ind.  169,  79  Am.  Dec.  468. 
A  ministerial  act  is  one  done  by  order  of  a  superior:  Freidman  v. 
Mathes,  8  Heisk.  502. 

37  Shearman  and  Redfield  on  Negligence,  sec.  310. 

38  Barhyte  v.  Shepherd,  35  N.  Y.  238;  Weaver  v.  Devendorf,  3 
Denio,  117;  Chegaray  v.  Jenkins,  5  N.  Y.  376. 
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as  to  the  assessment;39  and  it  has  also  been  applied 
to  acts  of  county  commissioners,40  and  of  township 
boards,41  to  a  county  superintendent  of  schools  in 
issuing  a  license,42  and  by  some  courts  to  election 
officers,43  though  in  the  latter  instance  it  would  ap- 
pear that  the  better  view  would  be  to  consider  such 
officers  ministerial,  and  hence  liable  to  one  who  is 
wrongfully  refused  his  vote,  and  this  is  well  sus- 
tained.44 

In  the  consideration  of  a  question  of  the  right  to 
appeal  from  the  decision  of  the  county  auditor  in  plac- 
ing taxes  upon  the  duplicates  to  the  court,  it  is  held 
that  it  cannot  be  maintained,  because  the  officer  is 
merely  a  ministerial  agent  of  the  state;  that  although 
he  is  required  to  inquire  and  take  evidence  to  inform 
his  mind  and  to  use  his  best  judgment,  he  does  not  act 
judicially  within  the  meaning  of  the  constitution,  but 
that  all  judicial  power  is  conferred  on  the  courts. 
"The  power  to  hear  and  determine,  however  much 
judgment  and  discretion  is  required,  does  not  of  itself 
make  a  judge  in  the  judicial  sense.  The  power  sim- 
ply indicates  jurisdiction  in  the  officer  of  the  ques- 
tion to  be  heard  and  determined;  whether  the  power 
is  judicial  or  not  depends  not  only  upon  the  nature 
and  character  of  the  question,  but  upon  the  manner 
and  circumstances  under  which  it  is  to  be  determined. 
All  ministerial  officers  are  required  to  exercise  more 

39  Williams  v.  Weaver,  75  N.  T.  30;  McDaniel  v.  Tebbetts,  60  N. 
H.  497;  San  Jose  Gas  Oo.  v.  January,  57  Oal.  614;  Wilson  v.  Marsh, 
34  Vt.  352. 

40  State  v.  Board  etc.,  45  Ind.  501. 

41  Wall  v.  Trumball,  16  Mich.  228. 

42  Elmore  v.  Overton,  104  Ind.  548,  54  Am.  Rep.  340,  4  N.  B.  197. 

43  Jenkins  v.  Waldron,  11  Johns.  114,  6  Am.  Dec.  359;  Pike  v. 
Megoun,  44  Mo.  492;  State  v.  Daniels,  44  N.  H.  383. 

44  People  v.  Pease,  27  N.  Y.  45,  84  Am.  Dec.  242;  First  Parish 
in  Ludbury  v.  Stearns,  21  Pick.  148;  Goetcheus  v.  Matthewson,  61 
N.  Y.  420;  Lincoln  v.  Hapgood,  11  Mass.  350;  Anderson  v.  Milliken, 
9  Ohio  St.  568. 
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or  less  consideration  and  judgment  in  the  perform- 
ance of  their  duties."45  But  this  does  not  conflict 
with  the  doctrine  first  stated,  that  in  some  instances 
officers  or  boards,  other  than  judicial,  exercise  some 
power  of  a  quasi  judicial  character,  and  are  exempt 
from  responsibility  for  mistakes  or  error  of  judgment, 
and  are  only  liable  in  such  case  when  they  act  will- 
fully, maliciously,  or  corruptly.  However  inaccur- 
ate in  form  this  may  be,  we  find  it  frequently  thus 
stated.4^  This  would  seem,  however,  to  be  an  exer- 
cise of  discretionary  power,  for  which  there  is  like- 
wise no  liability;  it  may  resemble  judicial  power,  be- 
cause it  is  power  to  hear  and  determine,  but  it  is 
more  appropriate  to  designate  it  as  ministerial,  dis- 
cretionary power,  for  all  judicial  power  is  conferred 
on  judges  as  courts  in  the  hearing  and  determination 
of  questions  arising  in  litigation  between  parties  in 
actions  pending  before  them.47 

§  158.  Where  One  Transaction  has  in  It  an  Admixture 
of  Judicial  Power  or  Discretion  and  Ministerial  Function. — 
There  are  instances  in  the  business  of  the  different  or- 
ganizations of  governments,  counties,  townships  and 
municipalities  where  in  one  transaction  there  is  in- 
volved the  exercise  of  a  power  akin  to  judicial  (or  dis- 
cretionary) power,  and  also  a  ministerial  power.  It 
will  be  remembered  that,  from  a  logical  standpoint, 
we  prefer  not  to  use  judicial  power  in  any  other  con- 
nection than  in  relation  to  the  acts  of  courts,48  but 
as  the  decisions  do  so,  we  follow  them,  with  the  in- 
nuendo "discretionary  "  in  mind. 

45  Musser  v.  Adair,  55  Ohio  St.  466,  45  N.  E.  903.  See,  also, 
Murray  v.  Hoboken  Land  etc.  Co.,  18  How.  (U.  S.)    272. 

46  State  v.  Hastings,  37  Neb.  96,  55  N.  W.  774. 

47  State  v.  Harmon,  31  Ohio  St.  250;  De  Camp  v.  Archibold,  50 
Ohio  St.  618,  40  Am.  St.  Rep.  692,  35  N.  E.  1056;  Musser  v.  Adair, 
55  Ohio  St.  472,  45  N.  E.  903. 

48  Ante,  see.  157. 
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For  example,  in  connection  with  the  construction 
of  public  works,  buildings  or  bridges  by  counties  or 
townships,  or  in  providing  drainage  sewerage,  or  in 
adopting  any  plan  or  scheme  of  public  improvement 
by  a  municipality,  the  performance  of  such  duties  on 
the  part  of  either  body  involves  an  exercise  of  "judi- 
cial" or  "legislative"  power.  Eather  should  we  not 
say  that  it  is  a  governmental  or  discretionary  power, 
for  which  we  know  there  is  no  liability?  But  the 
courts  have  erroneously  used  the  former  designation.49 
And  the  act  of  constructing  a  bridge  by  a  county,50 
or  of  sewers  and  drains  by  a  municipality,  after  the 
plan  is  formulated,  is  regarded  as  ministerial  in  its 
nature,  and  if  there  is  any  negligence  in  the  construc- 
tion and  the  keeping  of  the  same  in  repair,  the  county 
(by  statute)51  and  the  municipality  (by  common  law) 
is  liable  for  any  injury  caused  by  its  neglect.52 

The  importance  of  this  distinction  is  obvious.  "It- 
may  well  be  the  law,"  it  is  said,  "that  a  municipal  cor- 
poration is  not  liable  for  any  error  or  want  of  judg- 
ment upon  which  its  system  of  drainage  of  surface 
water  may  be  devised,  nor  for  any  defect  in  the  plan 
which  it  adopts.  The  ....  council  must,  from  ne- 
cessity, exercise  its  judgment  and  discretion,  .... 
and  should  be  at  liberty  to  adopt  the  best  plan  to 
accomplish  the  end."53  Judge  Dillon  says  that  for 
injury,  occasioned  by  the  plan  of  improvement,  as 

49  Mills  v.  City  of  Brooklyn,  32  N.  Y.  489;  Stone  v.  City  of  Au- 
gusta, 46  Me.  127. 

bo  Stone  v.  City  of  Augusta,  46  Me.  127. 

5i  Ante,  sec.  97. 

52  Gilluly  v.  Madison,  63  Wis.  518,  53  Am.  Rep.  299,  24  N.  W.  137; 
Joliet  v.  Harwood,  86  111.  110,  29  Am.  Rep.  17;  Merrifield  v.  Worces- 
ter, 110  Mass.  216,  14  Am.  Rep.  592;  Ashley  v.  Port  Huron,  35  Mich. 
296,  24  Am.  Rep.  552;  Rowe  v.  Portsmouth,  65  N.  H.  291,  22  Am. 
Rep.  464;  ante,  sec.  98. 

63  Gilluly  v.  Madison,  63  Wis.  518,  53  Am.  Rep.  299;  ante,  sec.  104. 
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distinguished  from  the  mode  of  carrying  it  out,  there 
is  ordinarily  no  liability.54  The  true  distinction  in 
this  matter  is  that  the  obligation  to  establish  and 
open  sewers  is  a  legislative  duty,  while  the  obliga- 
tion to  construct  them  with  care  and  not  negligently 
and  to  keep  them  in  repair  is  a  ministerial  act.  Some 
confusion  is  found  among  the  cases  touching  this  mat- 
ter, due  to  improper  distinction  in  the  particular 
cases.55  There  is  a  lack  of  uniformity  among  the  de- 
cisions upon  the  question  of  liability  for  errors  of 
plan,  which  will  not  be  pursued  further  here,  our  pur- 
pose now  being  to  point  out  the  distinction  in  power,5® 
and  the  question  has  been  considered  elsewhere.57 

§  159.  Ministerial  Officers  Classified. — Following 
the  distinction  which  we  have  previously  pointed 
out,58  it  is  not  difficult  to  classify  officers — ministerial 
and  judicial.  As  before  stated,59  ministerial  officers 
who  are  authorized  to  exercise  a  power  akin  to  judi- 
cial, that  is,  to  hear  and  determine  from  evidence,  or, 
upon  making  investigation,  to  determine  what  shall 
or  shall  not  be  done  in  a  particular  case  according  to 
their  best  ability  and  judgment,  still  exercise 
ministerial  functions  of  a  discretionary  char- 
acter. The  rule  of  nonliability  rests  upon  sounder 
reason,  if  we  consider  it  an  exercise  of  discretion 
rather  than  of  a  quasi  judicial  character.  No  judi- 
cial power  can  be  conferred  upon  an  officer  other  than 
a  judicial  one.     Another  reason  why  it  is  illogical  to 

54  2  Dillon  on  Municipal  Corporations,  sees.  949,  1051. 

55  See  Ashley  v.  Port  Huron,  35  Mich.  296,  24  Am.  Rep.  552  (where 
it  was  a  positive  act  of  casting  water  upon  property  from  a  sewer 
already  constructed) ;  ante,  sec.  104. 

56  See  Jones  on  Negligence  of  Municipal  Corporations,  sees.  140, 
145. 

57  Ante,  sec.  104. 

58  Ante,  sec.  158. 

59  Ante,  sec.  158. 
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speak  of  the  acts  of  officers,  other  than  judicial,  as 
exercising  judicial  power  in  performing  their  duties, 
is  that,  strictly  speaking,  judicial  acts  are  such  as  are 
performed  by  a  court,  with  respect  to  the  rights  of 
persons  and  property,  and  this  cannot  be  conferred  on 
a  ministerial  officer.60  The  executive  officers  of 
courts,  sheriffs  and  constables,  clerks  of  courts, 
auditors,  recorder  of  or  register  of  deeds,  treas- 
urers, superintendents  of  instruction,  city  clerks, 
clerks  of  city  courts,  are  the  usual  ministerial  officers 
of  county  and  city.  There  is  not  so  much  likelihood 
of  there  being  any  liability  on  the  part  of  any  minis- 
terial officer  of  the  state,  because  their  duties  are 
largely  governmental.  But  clerks  of  the  state  su- 
preme court,  superintendents  of  state  institutions,  are 
ministerial  officers,  having  many  duties  to  perform 
which  affect  primarily  the  individual.  The  governor, 
state  auditor,  treasurer,  and  other  state  officials  may 
perform  ministerial  duties. 

§  160.  Ministerial  Officers— Liability  for  Official  Neg- 
lect— General  Doctrine. — The  general  rule  of  official  re- 
sponsibility of  ministerial  officers,  previously  consid- 
ered,61 may  now  be  stated,  under  its  appropriate  head, 
with  a  citation  of  leading  cases  in  its  support.  Thus, 
when  an  individual  sustains  an  injury  by  the  misfeas- 
ance or  nonfeasance  of  a  public  officer,  who  acts  or 
omits  to  act  contrary  to  his  duty,  the  law  gives  re- 
dress to  the  injured  party  by  an  action  adapted  to  the 
nature  of  the  case.  This  is  an  ancient  rule  of  the 
common  law.  In  most  instances  there  is  an  over- 
shadowing public  duty,  in  the  performance  of  which 
the  individual  has  a  special  and  direct  interest;  or 
the  public  duty  is  imposed,  in  other  words,  for  the 
benefit  of  the  individual,  who  may  have  redress  by  an 

60  Musser  v.  Adair,  55  Ohio  St  466,  45  N.  E.  903;  Flournoy  v. 
Jeffersonville,  17  Ind.  169,  79  Am.  Dec.  468. 

61  Ante,  sees.  157,  158. 
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action  in  tort  for  the  breach  of  the  duty.  The  wrong 
may  be  negligence  or  it  may  be  an  intentional  or  oth- 
erwise wrongful  act.62  The  wrong  may  be  character- 
ized by  negligence,  in  carelessly  or  erroneously  doing 
something  required  of  the  officer.  That  an  officer 
"acts  or  omits  to  act  contrary  to  his  duty"  is  a  com- 
prehensive statement  of  official  responsibility.63  This 
omission  of  duty  may  not  only  consist,  as  stated,  of 
negligence,  but  an  officer  may  act  maliciously.64  The 
principle  was  early  and  clearly  settled  that  when  the 
action  of  an  officer  depended  upon  his  own  judgment 
or  discretion,  and  he  errs  in  his  judgment  not  to  act 
when  he  should  have  acted,  then  there  is  no  liability. 
That  falls  under  the  head  of  nonliability  for  error  of 
judgment.68  But  it  is  otherwise  if  the  question  as  to 
whether  he  shall  act  or  not  depends  upon  some  legis- 
lative requirement  or  order,  he  having  nothing  to  de- 
cide, and  hence  is  liable  for  inaction  to  the  person  to 
whom  the  duty  was  owing  for  any  injury  resulting.66 
The  instances  where  an  omission  to  perform  a  pre- 

62  Rowning  v.  Phelps,  2  W.  Black.  906;  Raynsford  v.  Phelps,  43 
Mich.  342,  38  Am.  Rep.  189;  Eslava  v.  Jones,  83  Ala.  139,  3  Am.  St. 
Rep.  699,  3  South.  317;  Bellinger  v.  Glenn,  80  Ala.  190,  60  Am.  Rep. 
98;  Adsit  v.  Brady,  4  Hill,  632,  40  Am.  Dec.  305;  Robinson  v.  Cham- 
berlain, 34  N.  Y.  389,  90  Am.  Dec.  713;  Selover  v.  Sheardown,  73 
Minn.  393,  72  Am.  St.  Rep.  627.  76  N.  W.  50;  Osborne  v.  McMasters, 
40  Minn.  103,  12  Am.  St.  Rep.  698,  41  N.  W.  543;  Woolley  v.  Baldwin, 
101  N.  Y.  688,  5  N.  E.  573;  McCord  v.  High,  24  Iowa,  336. 

63  Adsit  v.  Brady,  4  Hill,  630,  40  Am.  Dec.  305. 

64  Shearman  and  Redfleld  on  Negligence,  sec.  313.  Some  early 
cases  hold  that  an  officer  acting  within  the  scope  of  his  duty  is 
only  responsible  for  an  injury  resulting  from  corrupt  motive:  Ram- 
sey v.  Riley,  13  Ohio  St.  157;  Stewart  v.  Southard,,  17  Ohio, 
402,  49  Am.  Dec.  463;  Tinsman  v.  Belvidere,  26  N.  J.  L.  148,  69  Am. 

Dec.  565. 

65  Harman  v.  Tappender,  1  East,  555;  Donahoe  v.  Richards,  38 

Me.  379,  61  Am.  Dec.  256. 

66  Shearman  and  Redfield  on  Negligence,  sec.  314;  Robinson  v. 
Chamberlain,  34  N.  Y.  389,  90  Am.  Dec.  713,  and  note.  See  90 
Am.  Dec.  73,  note,  and  cases. 
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scribed  or  required  duty  will  result  in  actionable  in- 
jury are  numerous,  and  it  should  no  longer  be  ques- 
tioned in  any  jurisdiction  that  dereliction  of  suchduty 
is  actionable.  But,  as  one  writer  puts  it,  "the  obliga- 
tion to  do  it  must  be  absolute,  specific,  and  impera- 
tive."67 This  was  the  English  rule.68  The  general 
rules  stated  in  this  and  previous  sections  on  this  sub- 
ject will  find  apt  illustration  in  the  further  treatment 
of  the  responsibility  of  the  various  officers. 

67  Id.    See  2  Thompson  on  Negligence,  old  ed.,  822. 

68  Henly  v.  Mayor  etc.,  5  Bing.  107,  108. 
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§  161.  Legislative  Department. — The  legislature  of 
a  state,  or  the  legislative  department  of  a  municipal- 
ity, has  absolute  power  within  constitutional  limita- 
tions to  pass  whatever  legislation  it  sees  fit,  and  the 
state  and  the  legislators  are  exempt  from  any  liabil- 
ity whatsoever.  The  motives  of  individual  members 
of  a  legislative  body  cannot  be  inquired  into,  and  they 
may  not  be  held  personally  liable,  even  though  mal- 
ice prompted  their  action.  The  public  welfare  re- 
quires this  immunity.  Legislative  bodies  hold  and 
exercise  the  power  vested  in  them  for  the  public  good, 
and  are  clothed  with  all  the  immunities  of  govern- 
ment (discussed  at  previous  section),1  and  are  exempt 
from  all  liability  for  their  mistaken  use.2  If  any 
wrong  is  done  to  an  individual  by  an  excess  of  legis- 
lative power,  he  has  ample  remedy  against  such  legis- 

1  Ante,  sec.  98. 

2  Jones  v.  Loving,  55  Miss.  109,  30  Am.  Rep.  508;  Anne  Arundel 
County  Commrs.  v.  Ducket,  20  Md.  469,  83  Am.  Dec.  557;  Borough 
of  Freeport  v.  Marks,  59  Pa.  St.  253. 

Torts,  Vol.  1-24 
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lation;  it  is  void,  and  consequently  cannot  impose 
personal  liability. 

§  1 62.  Federal  Officials. — It  has  often  been  contend- 
ed in  federal  courts  that  the  fundamental  principles 
of  our  government  as  to  the  complete  separation  of 
the  executive,  legislative,  and  judicial  departments 
is  a  bar  to  any  action  in  the  courts  against  the  mem- 
bers of  the  executive  departments  for  any  official  or 
executive  acts.  Such  contention,  however,  has  not 
been  sanctioned  by  the  federal  courts  in  regard  to 
acts  of  a  ministerial  nature,  and  especially  those  in 
which  any  individual  has  a  particular  interest. 

While  the  President  has  never  been  sued  in  tort  for 
injuries,  the  principles  enunciated  by  the  supreme 
court  leaves  no  doubt  but  that  he  might  be  so  sued. 
In  at  least  one  instance  he  has  been  subjected  to  an 
action  for  mandamus,  and  the  opinion  of  Chief  Justice 
Marshall  practically  decides  according  to  our  view.3 
By  acts  of  Congress  various  duties  have  been  laid 
upon  the  different  officers  of  the  executive  depart- 
ments, with  respect  to  which  they  have  no  discretion 
but  to  act  as  is  laid  down  therein.  A  failure  to  per- 
form these  duties  if  they  are  owing  to  private  individ- 
uals renders  the  officials  liable  to  these  individuals. 
As  is  said  by  Chief  Justice  Fuller,  when  "a  mere  min- 
isterial duty  is  imposed  upon  the  executive  officers  of 
the  government — that  is,  a  service  which  they  are 
bound  to  perform  without  further  question — then  if 
they  refuse,  the  mandamus  may  be  issued  to  compel 
them."4  On  this  principle  a  private  individual  has  a 
right  to  compel  the  postmaster  general  to  place  to  his 
credit  certain  amounts  which  have  been  determined 
by  the  solicitor  of  the  treasury  to  be  due  him,  when 

3  Marbury  v.  Madison,  1  Cranch,  170. 

i  United  States  v.  Blaine,  139  V.  S.  306,  11  Sup.  Ot.  Rep.  538. 
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Congress  has  passed  an  act  commanding  the  postmas- 
ter general  to  place  to  his  credit  whatever  amount 
the  solicitor  should  find  to  be  due  him.  The  act  of 
Congress  made  it  a  private  duty  owing  to  the  appel- 
lant by  the  chief  executive  officer  of  the  postoffice 
department,  which  neither  he  nor  the  President  could 
refuse  to  obey.5  So  mandamus  will  lie  to  compel  the 
commissioner  of  patents  to  receive  an  application 
which  is  properly  brought  before  him,  "whatever  he 
may  do  subsequently."  The  reception  of  the  applica- 
tion is  a  purely  private  ministerial  act,6  and  while  the 
decision  as  to  the  disposition  of  the  application  is  ju- 
dicial in  nature  if  he  determines  that  a  patent  shall 
issue,  he  acts  ministerially  in  preparing  the  patent 
for  the  signature  of  the  secretary,  and  in  countersign- 
ing it,  and  if  he  then  refuses  to  perform  those  minis- 
terial acts,  mandamus  will  lie.7 

Thus,  when  the  officer,  whose  action  is  necessary  to 
vest  the  title  of  land,  has  decided  in  favor  of  a  claim- 
ant, and  the  patent  to  him  has  been  duly  signed, 
sealed,  countersigned,  and  recorded,  the  delivery  of 
the  patent  to  the  claimant  is  a  mere  ministerial  act, 
and  the  duty  imposed  upon  the  officer  is  owing  to  the 
one  individual  giving  him  a  right  to  an  action  in  tort 
or  mandamus.8  Likewise,  when  the  secretary  of  the 
treasury  has  acted  upon  every  matter  of  discretion 
in  his  powers  of  determining  as  to  the  indebtedness 
of  the  United  States  to  an  individual  on  a  contract, 
the  delivery  of  a  warrant  for  the  amount  found  due 
is  a  private  ministerial  act,  and  the  duty  is  of  a  pri- 
vate nature.9  A  commissioner  of  pensions  has  no 
discretion  in  carrying  out  the  decisions  of  the  Secre- 

6  Kendall  v.  Stokes,  12  Pet  524. 

6  Commr.  of  Patents  v.  Whiteleg,  4  Wall.  533. 

7  Butterworth  v.  Hoe,  112  U.  S.  50,  5  Sup.  Ct  Eep.  25. 

8  United  States  v.  Schurz,  102  U.  S.  378. 

9  United  States  v.  Windom,  19  D.  C.  54. 
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tary  of  the  Interior  concerning  the  payment  of  an  in- 
crease pension.10  In  fact,  every  government  official 
has  duties  which  he  owes  to  private  individuals,  in 
which  he  is  not  invested  with  discretion,  but  is  re- 
quired to  act  without  question.11 

§  163.  Official  Neglect  of  Postoffice  Officials— The 
liability  of  federal  officials  has  already  been  consid- 
ered.12 The  law  is  well  established  that  the  post- 
master general  is  not  responsible  for  the  negligence 
of  postmasters  or  their  deputies,  or  such  assistants. 
Public  policy  requires  the  recognition  and  application 
of  this  rule.  Deputy  postmasters  are  held  liable  for 
losses  and  injuries  caused  by  their  own  defaults  and 
negligence.13 

With  reference  to  postmasters,  it  may  be  said  that 
their  duties  toward  individuals  are  largely,  if  not  al- 
together, of  a  ministerial  or  mandatory  character. 
Hence  it  may  be  said  that  a  postmaster  may  be  held 
personally  liable  for  all  losses  sustained  by  parties 
through  and  by  his  negligence,  or  the  negligence  of  a 
clerk  or  assistant  whom  he  has  employed  without 
governmental  authority.14  Such  a  rule  will  operate 
only  in  rural  districts  principally,  as  the  business  of 
the  postoffice  department  of  the  government  is  now 
transacted  under  civil  service  law  in  cities.  All  car- 
riers and  most  of  the  clerks  employed  receive  their 

io  United  States  v.  Black,  128  U.  S.  40,  9  Sup.  Ct.  Rep.  12. 

li  Brashelar  v.  Mason,  6  How.  92;  Gainer  v.  Thompson,  7  Wall. 
347;  Commr.  of  Patents  v.  Whiteley,  4  Wall.  522;  United  States  v. 
Guthrie,  17  How.  284;  State  of  Georgia  v.  Stanton,  6  Wall.  50. 

12  Ante,  sec.  162. 

13  Raisler  v.  Oliver,  97  Ala.  710,  38  Am.  St.  Rep.  213,  12  South. 
238;  citing  Lane  v.  Colton,  1  Ld.  Raym.  646;  Story  on  Agency,  sec. 
319b;  Central  R.  R.  Co.  v.  Lampley,  76  Ala.  364,  52  Am.  Rep.  334; 
Teal  v.  Felton,  12  How.  285;  Schroyer  v.  Lynch,  8  Watts,  454;  Claflin 
v.  Hauseman,  93  U.  S.  130. 

14  Raisler  v.  Oliver,  97  Ala.  710,  38  Am.  St.  Rep.  213,  12  South. 
238;  Coleman  v.  Frazier,  4  Rich.  146,  53  Am.  Dec.  727. 
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appointment,  not  from  the  postmaster,  but  from  the 
department,  and  the  rule  is  that  all  such  persons  are 
officers  of  the  government,  and  answerable  for  their 
own  acts,  the  postmaster  not  being  liable  for  their 
neglect.15 

Under  the  modern  service  in  the  postoffice  depart- 
ment in  nearly  every  instance  where  clerks  are  em- 
ployed, either  under  the  operation  of  the  civil  service 
law  or  where  their  appointments  are  made  by  the 
postmaster  himself,  such  clerks  are  required  by  law 
to  give  bond  and  to  take  an  oath  of  office.  In  fact, 
every  person  who  has  anything  to  do  with  the  mail 
service,  down  to  the  drivers  of  the  wagons  carrying 
mails  from  the  offices  tothe  railroads,  are  required  to 
take  an  oath.  Hence,  if  we  are  to  apply  the  rule  laid 
down  in  early  cases  that  whenever  a  person  in  the 
service  of  the  department  takes  an  oath  of  office,  he 
is  to  be  regarded  an  officer,  and  is  alone  personally 
responsible  for  his  own  neglect,  there  is  hardly  any 
case  where  a  postmaster  would  be  liable  for  official 
neglect  except  his  own. 

In  the  operation  of  the  modern  rural  delivery  sys- 
tem the  person  appointed  to  take  charge  of  a  route 
gives  bond  and  takes  an  oath,  and,  therefore,  is  to  be 
regarded  as  an  officer,  and  responsible  for  his  own 
acts.  A  person  whom  he  might  employ  to  do  the 
work  would  be  his  servant,  rendering  him  liable  for 
any  losses  sustained  by  the  acts  of  such  servant.  There 
is  little  opportunity,  therefore,  under  modern  condi- 
tions, for  the  application  of  rules  adopted  in  earlier 
cases  applicable  to  mail  contractors  and  mail  car- 
riers.   All  mail   routes  are  let  by  contract,  and  the 

15  Conwell  v.  Voorhees,  13  Ohio,  523,  42  Am.  Dec.  206;  Schroyer 
v.  Lynch,  8  Watts.  453;  Wiggins  v.  Hathaway,  6  Barb.  632;  Dunlop 
v.  Munoe,  7  Cranch,  242;  Keenan  v.  Southworth,  110  Mass.  474,  14 
Am.  Rep.  613. 
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person  to  whom  it  is  let  must  give  bond  and  take  an 
oath,  and,  as  stated,  their  servants  must  take  an  oath. 
It  has  been  held  that  all  carriers  employed  by  a  mail 
contractor  are  to  be  regarded  as  his  servants,  by  be- 
ing responsible  for  their  neglect.10 

§  164.  State  Officials— Executive.— The  first  officer 
of  a  state  in  some  states  is  not  possessed  of  many 
powers,  especially  ministerial  functions,  and  there  is 
nothing  that  he  may  do  in  his  official  relations  that 
will  entail  upon  him  any  personal  responsibility.  In 
the  exercise  of  what  political  powers  a  governor  may 
have,  which  depends  upon  his  own  judgment  and  dis- 
cretion, his  power  is  supreme.  But  any  ministerial 
duties  which  may  be  enjoined  upon  him  may  be  con- 
trolled by  the  judiciary.  In  regard  to  a  ministerial 
duty  required  of  him  by  statute,  which  might  have 
been  devolved  on  another  officer  of  the  state,  and  af- 
fecting any  specific  private  right,  he  may  be  made 
amenable  to  the  compulsory  process  by  mandamus. 
Although  the  state  cannot  be  sued,  there  is  nothing 
in  the  nature  of  the  office  of  governor  which  prevents 
the  prosecution  of  a  suit  against  the  person  engaged 
in  discharge  of  its  duties.17 

The  right  to  subject  governmental  officers  to  the 
control  of  the  courts  has  received  more  frequent  at- 
tention in  respect  to  acts  of  state  officials,  governors, 
and  others  than  of  federal  officers,  and  the  grounds 
for  and  against  holding  them  have  been  thoroughly 
investigated  in  the  state  courts.  It  is  universally 
conceded  in  accord    with    the    principle    presented 

16  Sawyer  v.  Corse,  17  Gratt  243,  99  Am.  Dec.  445.     See  Hutchins 
v.  Brackett,  22  N.  H.  252,  53  Am.  Dec.  248,  42  Am.  Dec.  209,  note. 

17  State  v.  Chase,  5  Ohio  St.  528;  Marbury  v.  Madison,  1  Cranch, 
170. 
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above  that  the  court  cannot  control  their  judgment 
where  they    have  a  right  to  exercise  discretion.18 

Many  courts  hold  that  the  governor  is  free  from  any 
control  in  any  manner  save  his  own  moral  character 
and  the  fear  of  public  opinion,  even  where  the  duties 
imposed  upon  him  require  the  performance  of  minis- 
terial acts.19  These  decisions  are  based  upon  the 
theory  of  the  separation  of  executive  and  judicial  de- 
partments. This  view,  when  carried  to  its  logical 
conclusion,  would  exempt  every  member  of  the  execu- 
tive branch  of  the  government  from  responsibility  for 
their  acts  or  omission.  This  is  the  rule  as  expressed 
in  Minnesota,20  but  it  is  not  adopted  in  other  states. 
Many  courts  expressly  say  that  the  executive  depart- 
ment in  general  must  be  subject  to  the  supervision  of 
the  courts  in  regard  to  ministerial,  or  rather  manda- 
tory duties,  but  also  that  the  governor  or  chief  execu- 
tive should  be  excepted  from  the  application  of  this 
rule.  Many  others,  however,  follow  the  rule  laid 
down  in  the  federal  decisions,21  and  hold  the  governor 
liable  for  neglect  of    ministerial    acts  of    a  private 

is  People  v.  Governor,  29  Mich.  320,  18  Am.  Eep.  89;  People  v. 
Cullom,  100  111.  472;  Miles  v.  Bradford,  22  Ind.  170,  85  Am.  Dec. 
643;  Rice  v.  Austin,  19  Minn.  103,  18  Am.  Rep.  330;  State  v.  Foster, 
38  Ohio  St.  599;  Hawkins  v.  Governor,  1  Ark.  570,  33  Am.  Dec. 
346,  see  monographic  note  and  cases,  33  Am.  Dec.  366,  368;  Green- 
wood etc.  Land  Co.  v.  Routt,  17  Colo.  156,  31  Am.  St.  Rep.  284, 
28  Pac.  1125,  see  monographic  note,  31  Am.  St.  Rep.  294,  303;  Hovey 
v.  State,  127  Ind.  588,  22  Am.  St.  Rep.  663,  27  N.  E.  175. 

19  Dennett,  Petitioner,  32  Me.  508,  54  Am.  Dec.  602;  Vicksburg 
etc.  R.  R.  Co.  v.  Dowry,  61  Miss.  102,  48  Am.  Rep.  76;  Mauran  v. 
Smith,  8  R.  I.  192,  5  Am.  Rep.  564;  Hartranft's  Appeal,  85  Pa.  St. 
433,  27  Am.  Rep.  667;  People  v.  Governor,  29  Mich.  320,  18  Am. 
Rep.  89;  People  v.  Bissell,  19  111.  229,  68  Am.  Dec.  591;  State  v. 
Stone,  120  Mo.  428,  41  Am.  St.  Rep.  705,  25  S.  W.  376. 

20  State  v.  Dike,  20  Minn.  363;  Secombe  v.  Kittelson,  29  Minn. 
555,  12  N.  W.  519. 

21  Ante,  sec.    162. 
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duty.32  Such  ministerial  acts  as  the  issuance  of  com- 
missions and  administrations  of  oaths  of  office  to 
those  who  are  certified  as  being  elected  to  office,23  au- 
thenticating laws  of  a  state  which  have  been  passed 
in  accordance  with  constitutional  provisions,24  issuing 
warrants  for  salary  to  one  whom  he  has  determined 
to  have  a  right  thereto,25  and  signing  patents  to  land 
to  those  lawfully  entitled  to  them,26  are  among  the 
many  acts  performance  of  which  have  been  made 
duties  of  governors. 

§165.  State  Officials  —  Continued.  —  Minnesota 
seems  to  stand  alone  in  the  logical  extension  of  the 
doctrine  of  complete  separation  of  executive  and  ju- 
dicial branches,  though  Texas  decisions  lean  a  little 
in  the  same  direction.  But  in  the  other  states  the 
courts  have  assumed  the  power  to  direct  the  perform- 
ance of  ministerial  duties  on  the  part  of  heads  of  de- 
partments and  subordinates.  And  it  would  seem 
that,  if  they  can  control  the  acts  of  such  officials  by 
compelling  performance,  they  can  likewise  award  re- 
lief for  nonperformance  of  such  duties  in  tort.  The 
duties  of  these  officers  are  created  by  constitutional 
provisions  or  legislative  enactments,  and  vary  in  the 
different  states.  An  act  which  is  mandatory  in  one 
state  may  be  discretionary  in  another,  and  the  pro- 

22  Harpending  v.  Haight,  39  Oal.  189,  2  Am.  Rep.  432;  State  v. 
Chase,  5  Ohio  St.  528;  Martin  v.  Ingham,  38  Kan.  641,  17  Pac.  162; 
State  v.  Thayer,  31  Neb.  82,  47  N.  W.  704;  Pacific  R.  R.  Co.  v.  The 
Governor,  23  Mo.  353,  66  Am.  Dec.  673;  State  v.  Blasdel,  4  Nev: 
241;  Greenwood  etc.  Land  Co.  v.  Roult,  17  Colo.  156,  31  Am.  St. 
Rep.  284,  28  Pac.  1125;  Middleton  v.  Low,  30  Cal.  596;  Cotten  v. 
Ellis,  52  N.  C.  545. 

23  Groome  v.  Gwinn,  43  Md.  572;  Magruder  v.  Swann,  25  Md.  173. 

24  Harpending  v.  Haight,  39  Cal.  189,  2  Am.  Rep.  432. 

25  Colten  v.  Ellis,  52  N.  C.  545. 

26  Greenwood  etc.  Land  Co.  v.  Roult,  17  Colo.  56,  31  Am.  St. 
Rep.  284,  28  Pac.  1125;  State  v.  Blasdel,  4  Nev.  241;  Middleton  v. 
Low,  30  Cal.  596. 
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visions  creating  the  duty  must  be  looked  to  in  order 
to  determine  which  it  is.  The  most  we  can  do  here 
is  to  give  examples  of  what  have  been  held  mandatory 
duties.  Thus,  it  has  been  held  mandatory  upon  a 
Secretary  of  State  to  countersign  and  seal  a  commis- 
sion of  a  United  States  senator,27  and  to  issue  a  cer- 
tificate of  election  to  a  state  senator,28  and  to  affix 
his  seal  and  signature  to  a  commission,28  and  to  can- 
vass an  election  return.30  So,  too,  a  state  treasurer 
has  been  held  to  owe  an  imperative  duty  to  pay  a  sal- 
ary which  has  become  due,31  and  to  deliver  up  munici- 
pal aid  bonds  which  he  unlawfully  holds  under  an 
unconstitutional  statute.32  A  state  auditor  may  owe 
the  duty  to  issue  a  warrant  upon  the  treasurer  for 
an  amount  found  due  to  a  creditor  of  the  state,33  or 
to  a  state  officer  for  his  salary,34  or  to  a  justice  of  the 
peace  for  expenses  incurred  in  an  inquest  and  burial 
which  has  been  found  due  by  a  circuit  court  according 
to  law.35 

§  1 66.  Notaries  Public  are  Public  Officers. — Notaries 
public  have  been  regarded  as  public  officers  from  an 
early  day.  The  office  is  said  to  have  originated  in  the 
early  Roman  jurisprudence,  and  was  known  in  England 
before  the  Conquest.  In  this  country  it  is  regarded  as 
a  civil  office,  the  notary  being  charged  with  duties  to 
the  public  at  large  of  sufficient  character  as  to  consti- 

27  State  v.  Crawford,  28  Fla.  441,  10  South.  118. 

28  State  v.  Lawrence,  3  Kan.  95. 

29  State  v.  Wrotnowski,  17  La.  Ann.  156. 

30  Attorney  General  v.  Jochm,  99  Mich.  358,  41  Am.   St.   Rep. 
606,  58  N.  W.  611. 

31  State  Bank  v.  Hastings,  15  Wis.  75. 

32  People  ex  rel.  La  Grange  v.  State  Treasurer,  24  Mich.  468. 

33  State  v.  Brewer,  62  Ala.  215;  State  v.  Bordelon,  6  La.  Ann.  68. 

34  Bryan  v.  Cottell,  15  Iowa,  538;  Page  v.  Hardin,  8  B.  Mon.  648; 
Johnson  v.  Reynolds,  44  Ala.  586. 

35  Lachance  v.  Auditor  General,  77  Mich.  563,  43  N.  W.  1005. 
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tute  him  a  public  officer.  He  receives  an  appoint- 
ment for  a  definite  term,  takes  an  official  oath,  gives 
bond,  is  required  to  keep  a  record  of  his  official  acts, 
possessing  the  right  to  charge  such  fees  as  is  provided 
by  law.  All  these  are  the  essentials  that  constitute 
a  public  officer.36  While  notaries  public  are  not, 
strictly  speaking,  to  be  classed  with  state  officials, 
they  are  nevertheless  appointed  by  the  governor,  and 
for  want  of  any  better  place  it  is  inserted  here. 

§  167.  Duties  of  Notaries— Care  to  be  Exercised  — 
The  power  and  duties  are  such  only  as  are  prescribed 
by  statute,  and  consist  chiefly  in  taking  affidavits, 
taking  acknowledgment  of  deeds  or  other  instrument, 
taking  depositions  and  protesting  paper.  It  is  said 
that  a  notary,  by  accepting  the  office,  holds  himself 
out  to  the  world  as  a  person  competent  to  perform 
the  duties  of  the  office.  He  contracts  with  those  who 
may  employ  him  that  he  will  perform  such  duties 
with  integrity,  diligence  and  skill.37  The  measure  of 
care  required  of  him  in  the  exercise  of  all  his  official 
acts  varies  with  the  conditions,  the  standard  being, 
as  usual,  such  care  as  an  ordinarily  prudent  person 
would  exercise  in  the  performance  of  similar  acts.38 

86  Alabama:  Kirksey  v.  Bates,  7  Port.  529,  31  Am.  Dec.  722. 

Colorado:  In  re  House  Bill  etc.,  9  Colo.  628,  21  Pac.  472;  Governor 
v.  Gordon,  15  Ala.  72. 

Georgia:  Smith  v.  Meador,  74  Ga.  416,  58  Am.  Rep.  438. 

Indiana:  Teutonia  Loan  etc.  Bldg.  Co.  v.  Turrell,  19  Ind.  App. 
469,  65  Am.  St.  Eep.  419,  49  N.  B.  852. 

Iowa:    Keeney  v.  Leas,  14  Iowa,  464. 

Nevada:  State  v.  Clarke,  21  Nev.  333,  37  Am.  St.  Rep.  517,  31  Pac. 
545. 

37  Fogarty  v.  Finlay,  10  Cal.  239,  70  Am.  Dec.  715. 

38  See  valuable  discussion  of  the  "Liability  of  Notaries"  in  a 
note  to  82  Am.  St  Rep.  380,  with  full  review  of  the  authorities. 
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§  168.  Notaries'  Liability  for  Defective  Acknowledg- 
ment Of  Deed. — There  is  a  difference  of  opinion  in  re- 
spect to  the  responsibility  of  a  notary  public  for  a 
mistake,  although  the  doctrine  announced  in  a  Mis- 
souri decision  is  generally  conceded  as  the  sound  rule, 
viz. :  "It  is  obvious  that  when  an  officer  taking  an  ac- 
knowledgment and  making  a  certificate  assumes  any 
such  fact,  he  does  it  at  his  own  risk.  The  law  warns 
him  when  he  has  not  personal  knowledge  of  his  own 
to  resort  to  certain  observances  which  the  law  sup- 
poses to  be  sufficient  in  practice  to  prevent  imposi- 
tion  The  very  lowest  of  these  observances  is 

proof  by  two  witnesses  who  possess  such  personal 
knowledge  of  the  identity  of  the  cognizor  with  the 
grantor,  for  the  statute  says,  cautiously,  at  least  two 
witnesses."  Hence  it  is  held  that  a  notary  is  respon- 
sible for  a  false  certification  in  an  acknowledgment 
to  a  deed  which  is  the  cause  of  an  actual  loss,  even 
where  he  certifies  to  the  identity  of  a  person  upon  the 
introduction  of  some  party.39  This  is  rather  a  strin- 
gent rule,  which  is  repudiated  by  statute  in  Iowa, 
which  provides  for  liability  in  such  cases  only  where 
a  notary  makes  a  false  certificate,  both  negligently 
and  knowingly.40  In  West  Virginia,  there  is  no  lia- 
bility on  the  part  of  a  notary  for  an  erroneous  or  de- 
fective acknowledgment  of  a  deed,  unless  the  officer 
acts  maliciously  or  corruptly.41  And  in  Pennsylvania 
he  cannot  be  held  unless  there  is  a  clear  intentional 
dereliction  of  duty.42    The  act  of  the  notary  must  re- 

39  Joost  v.  Craig,  131  Cal.  504,  82  Am.  St.  Rep.  374,  63  Pac. 
840;  Hatton  v.  Holmes,  97  Cal.  208,  31  Pac.  1131;  Fogarty  v.  Pinlay, 
10  Cal.  239,  70  Am.  Dec.  714;  State  v.  Meyer,  2  Mo.  App.  413*  State 
Cov.  M.  Ins.  v.  Balmer,  77  Mo.  App.  463. 

40  Browne  v.  Dolan,  68  Iowa,  645,  27  N.  W.  795;  Scotten  v. 
Fegan,  62  Iowa,  236,  17  N.  W.  491. 

41  Henderson  v.  Smith,  26  W.  Va.  829,  53  Am.  Rep.  139. 

42  Commonwealth  v.  Haines,  97  Pa.  St.  228,  39  Am.  Rep.  805. 
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suit  in  some  actual  injury,43  and  be  clearly  trace- 
able as  the  direct  cause  thereof,44  to  render  him  lia- 
ble. 

Personally  commenting  upon  the  legal  responsibil- 
ity of  notaries  for  mere  mistakes  in  connection  with 
acknowledgments  of  deeds,  in  the  absence  of  some 
special  statute  to  the  contrary,  it  would  seem  that 
the  rule  of  ordinary  care  and  prudence  would  .be  satis- 
fied if  the  notary  applies  the  usual  tests  of  showing 
the  identity  of  parties  which  may  be  by  introduction 
or  statements  by  responsible  persons.  If  mistakes 
are  made  in  acknowledgments  through  the  failure  to 
exercise  ordinary  care,  which  proves  injurious  to  oth- 
ers, the  notary  should  be  held. 

§  169.  Liability  of  Notary  in  Protesting  Paper.— The 
most  important  function  of  notaries  is  the  present- 
ment of  negotiable  paper  for  payment  and  protesting 
the  same  upon  refusal  to  pay.  Discussion  of  the 
question  of  the  responsibility  of  banks  for  the  acts  of 
notaries  in  whose  hands  paper  is  placed  for  protest 
sufficiently  appears  elsewhere,45  and  the  true  rule 
shown  that  the  notary,  being  a  public  officer,  can 
therefore  in  no  sense  be  considered  the  agent  of  the 
bank  in  the  act  of  protest.46  The  law  is  well  settled 
that  a  notary  who  fails  to  make  a  protest  of  negotia- 
ble paper  when  it  is  required,  or  who'  neglects  to  give 
proper  notice  to  the  parties  to  be  charged  in  case  of 
dishonor,  will  be  unquestionably  liable  for  the  loss 
occasioned  thereby.4,7 

43  Hatton  v.  Holmes,  97  Cal.  208,  31  Pac.  1131;  McAllister  v. 
Clement,  75  Cal.  182,  16  Pac.  775. 

44  Oakland  Bank  v.  Murfey,  68  Cal.  455,  9  Pac.  843. 

45  Ante,  sec.  106. 

46  Ante,  sec.  106,  and  cases  there  cited. 

47  Bank  v.  Marston,  7  Ala.  108  (false  notice);  Tevis  v.  Randall, 
6  Cal.  632,  65  Am.  Dec.  547  (for  improper  notice);  Neal  v.  Taylor, 
9  Bush,  ,380  (failing  to  protest);  Hyde  v.  Planters'  Bank,  17  La. 
Ann.  560,  36  Am.  Dec.  621  (ineffective  notice);  Bowling  v.  Arthur, 
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The  care  required  of  a  notary  is  to  be  determined 
by  the  law  with  respect  to  the  protest  of  negotiable 
paper.48  While  a  notary  is  not  required  to  be  a  law- 
yer, and  frequently  is  not,  he  must  use  reasonable 
care  in  informing  himself  upon  the  law  governing  his 
duties.  If  there  arises  any  question  of  doubt  requir- 
ing legal  skill  and  knowledge,  he  might  not  be  held 
responsible  for  a  mistake.  It  has  been  held  that  he 
cannot  be  held  responsible  for  following  instructions 
of  his  employer.49  If  he  fails  to  perform  a  plain  duty, 
however,  such  as  recording  the  protest  and  notice, 
whereby  the  indorsers  of  a  note  delivered  to  him  for 
protest  are  discharged,  he  is  liable.50  The  rule  of 
care  is  more  stringent  in  making  presentment  of  pa- 
per for  acceptance  than  for  payment.51  Presentment 
for  protest  should  be  made  during  business  hours  at 
the  place  of  business  of  the  person  to  whom  it  is  pre- 
sented.52 So  should  presentment  for  payment  be 
made  in  the  same  manner,  although  it  may  be  made 
after  business  hours  at  the  residence  of  the  party.53 
The  protest  of  a  draft  for  nonacceptance  before  pre- 
sentment for  payment  is  made,  being  unauthorized, 
renders  the  notary  responsible  in  an  action  of  libel  by 
the  acceptor.54  And  the  mere  act  of  protesting  paper 
before  it  is  due  gives  rise  to  a  right  of  action  for  nom- 
inal damages  which  is  the  measure  of  recovery,  unless 

34  Miss.  41;  Henderson  v.  Smith,  26  W.  Va.  829,  53  Am.  Rep.  139 
(dictum  upon  statement  in  text). 

48  See  Shearman  and  Redfield  on  Negligence,  sec.  597. 

49  Commercial  Bank  of  Kentucky  v.  Varnum,  49  N.  Y.  269. 

bo  Hyde  v.  Planters'  Bank,  17  La.  Ann.  560,  36  Am.  Dec.  621. 
5i  Sulzbacher  Bros.  v.  Bank,  86  Tenn.  201,  6  Am.  St.  Rep.  828, 
6  S.  W.  129. 

52  Clough  v.  Holden,  115  Mo.  336,  37  Am.  St.  Rep.  393,  21  S.  W. 
1071. 

53  Id. 

64  May  v.  Jones,  88  Ga.  308,  30  Am.  St.  Rep.  154,  14  S.  E.  552. 
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special  damages  are  alleged.55  A  party  who  hands 
the  paper  to  the  notary  for  protest,  being  himself 
guilty  of  some  neglect  contributing  to  the  loss,  can- 
not complain.56 

66  Hirshfield  v.  Ft  Worth  Nat.  Bank,  83  Tex.  452,  29  Am.  St 
Rep.  660,  18  S.  W.  743. 
66  Emmerling  v.  Graham,  14  La.  Ann.  390. 
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§  179.  Must  the  sheriff  follow  instructions  of  plaintiff  in  serving 
writ? 

§  180.    Clerks  of  courts. 
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§  170.  County  Officials— General  Statement.— County 

officials,  other  than  judicial,  fall  within  that  class  of 
public  officers  where  the  public  duty  is  imposed  more 
for  the  individuals  who  may  find  it  necessary  to  deal 
with  them.  While  there  is  an  overshadowing  public- 
duty,  the  real  obligation  is  due  to  the  individuals  who 
have  occasion  to  employ  them.  This  may  not  be  ap- 
plicable to  all  county  officers,  for  the  duties  of  some 
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pertain  more  to  the  general  public  than  to  the  indi- 
vidual.    For  instance,  the  treasurer  and  auditor  are 
engaged  principally  in  exercising  governmental  func- 
tions, and  there  is  hence  not  much  opportunity  for 
their  acts  causing  individual  injury.     County  commis- 
sioners, as  we  will  see  more  particularly  later,1  perform 
both  governmental  and  ministerial  and  discretionary 
ministerial  functions.     With  reference  to  the  latter, 
the  county,  by  statute,  may  become  liable  for  the  neg- 
lect of  a  ministerial  duty  of  its  county  commissioners. 
This  has  been  discussed  at  another  place.2    County 
auditors,  or  those  officers  whose  duty  it  is  to  make  up 
the  tax  assessments,  also  perform  almost  no  other 
but  governmental  duties.     Recorders  or  registers  of 
deeds,  clerks  of  courts,  and  sheriffs  have  to  do  almost 
entirely  with  matters  relating  to  individual  interests, 
the  duties  with  reference  to  which  are  ministerial,  for 
the  violation  of  which  there  is  a  personal  liability. 

§  171.  County  Commissioners— No  Personal  Liability. 
County  commissioners  are  public  officers,  elected  by 
the  people  to  exercise  certain  governmental  and  minis- 
terial or  proprietary  powers,  and  to  perform  adminis- 
trative duties  of  a  county.  It  has  been  said  that  such 
boards,  in  some  respects,  act  judicially,  and  in  others 
ministerially;  that  "while  rightfully  acting  in  the 
former  character,  they  are  treated  as  courts1,  and  their 
judgments  and  orders  cannot  be  collaterally  assailed, 
and  the  principles  of  former  adjudication  are  applica- 
ble to  them,  but  when  they  act  ministerially,  their  or- 
ders are  not  judicial,  and  are  not  binding  on  the 
county  when  not  authorized  by  law."3  If  this  be  a 
correct  view  of  the  nature  of  the  acts  of  county  com- 

1  See  sec.  171,  post 

2  Ante,  sec.  97. 

3  Board  of  Commrs.  v.  Heaston,  144  Ind.  583,  55  Am.  St  Rep. 
192,  41  N.  E.  457,  43  N.  E.  651. 
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missioners,  it  would  aid  in  the  solution  of  the  question 
of  the  liability  of  the  county  or  themselves  personally 
for  wrongs  committed  by  them.,  but  it  will  be  remem- 
bered that  we  have  taken  a  stand  against  classing  the 
powers  of  such  and  kindred  officers  as  judicial,  or  as 
quasi  judicial.  The  principle  upon  which  the  statutes 
making  counties  liable  for  wrongs  proceed  is,  that 
whenever  the  county  is  acting  through  its  commis- 
sioners in  any  matter  not  strictly  governmental,  but 
like  individuals  do  in  the  management  of  their  prop- 
erty, in  a  private  or  proprietary  or  ministerial  charac- 
ter, then  the  county  should  rightly  be  held  for  their 
neglect  which  causes  injury  to  others.  But  the  sub- 
ject of  the  liability  of  the  county  has  been  sufficiently 
discussed  elsewhere.4  As  to  the  liability  of  the  com- 
missioners personally,  it  is  clear  that  whenever  they 
act  in  their  official  capacity,  in  good  faith  and  in 
the  honest  discharge  of  official  duty,  they  cannot  be 
held  personally  liable.  The  reason  for  such  a  rule 
of  personal  immunity  is  obvious.  All  powers — gov- 
ernmental, private  or  proprietary — vested  in  the 
county  must  of  necessity  be  exercised  by  its  officers, 
the  county  commissioners.  As  the  county  is  not  lia- 
ble in  the  absence  of  statute,  it  would  be  an  anoma- 
lous doctrine  that  would  exempt  the  county  from  lia- 
bility on  the  ground  of  its  compulsory  agency  in  be- 
half of  the  public  welfare,  and  at  the  same  time  affix 
a  liability  upon  its  officers  for  precisely  the  same  acts 
done  under  express  authority.  The  exemption  of  the 
political  organization  is  because  its  agency  is  a  public 
necessity,  and  the  rule  will  relieve  the  servant,  the 
officer,  from  personal  responsibility  when  he  is  en- 
gaged in  the  honest  discharge  of  official  duty.5 

4  Ante,  sec.  97. 

6  Thomas  v.  Wilton,  40  Ohio  St.  516;  Packard  v.  Voltz,  94  Iowa, 
277,  58  Am.  St.  Rep.  396,  62  N.  W.  757;  Worden  v.  Witt  (Idaho), 
Torts,  Vol.  1—25 
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§  172.  County  Treasurer. — The  duties  of  a  county 
treasurer  are  perhaps  altogether  governmental  in 
their  nature.  He  is  required  to  collect  taxes,  both 
county  and  state,  safely  keep  the  public  money,  and 
pay  it  out  only  as  provided  by  law.6  The  position 
which  the  treasurer  sustains  as  a  public  officer  is  pecu- 
liar. In  Michigan  it  is  said  that  the  relation  of  the 
treasurer  to  the  county  is  that  of  debtor,  and  not  the 
bailee  of  the  county.  The  differences  in  the  various 
systems  of  statutes  show  that  the  responsibility  is  not 
uniform.  There  seems  to  be  nothing  at  common  law 
which  distinguishes  public  treasurers  or  depositories 
from  any  other  financial  managers.  Where  the  same 
person  receives  and  pays  out  money  the  identity  of 
the  particular  money  is  lost.  In  bailments  the  bailee 
is  exonerated  if  he  has  done  all  that  he  can  to  prevent 
loss.7  The  treasurer  is  liable  for  any  loss  sustained 
by  deposit  of  the  public  funds,  whether  the  county 
does  or  does  not  provide  a  safe  place  for  keeping  the 
same,  and  whether  or  not  the  bank  is  solvent.8  The 
public  only  is  concerned  in  the  loss  of  the  funds 
or  in  any  misuse,  misappropriation  of  public  money, 
or  in  wrongful  payments  thereof.  So  likewise  is  the 
public  only  interested  in  the  collection  or  noncollec- 
tion  of  taxes.  The  entire  scope  of  the  duties  are  gen- 
erally compassed  entirely  by  statute,  and  all  his  du- 
ties are  owing  to  the  state.  There  is  perhaps  no  way 
in  which  he  can  commit  a  tort  to  an  individual.  A 
mortgagee  cannot  maintain  suit  against  a  county 
treasurer  for  neglect  to  collect  taxes  out  of  the  mort- 
gagor's personal  property.     The  failure  of  the  treas- 

39  Pac.  1114;  Commissioners  v.  Martin,  4  Mich.  557,  69  Am.  Dec. 
333. 
o  State  v.  Nevin,  19  Nev.  162,  3  Am.  St.  Rep.  873.  7  Pac.  650. 

7  Perley  v.  Muskegon  County,  32  Mich.  132,  20  Am.  Rep.  637. 

8  State  v.  Moore,  74  Mo.  413,  41  Am.  Rep.  322;  Lowry  v.  Polls 
County,  51  Iowa,  50,  33  Am.  Rep.  114,  49  N.  W.  1049. 
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urer  to  levy  on  personal  property  may  work  some  in- 
jury to  the  mortgagee,  in  some  states,  by  adding  bur- 
dens borne  by  the  mortgaged  lands,  but  any  injury 
sustained  by  the  mortgagee  is  too  remote  and  indirect 
to  give  rise  to  a  private  action.9 

§  173.    Recorder  or  Register  of  Deeds— Design  of 
Office. — The  office  of  recorder  of  deeds  was  unknown 
to  the  English  common  law.     The  design  of  it,  with 
us,  has  been  to  furnish  a  permanent  record  of  all  titles 
and  muniments  of  real  estate  and  many  of  personal, 
to  which  parties  may  have  recourse  for  exemplifica- 
tions that  have  the  same  force  and  efficacy  as  the 
originals.     It  is  also  to  enable  all  persons  to  obtain 
knowledge  of  the  state  of  titles  to  real  estate  by  con- 
veyances; and  also  of  charges  and  encumbrances  ex- 
isting on  them  by  way  of  mortgages.     The  various 
statutes  have  marked  out  the  policy  of  the  law  with 
reference  to  the  records  of  titles,  so  as  to  afford  facili- 
ties for  intending  purchasers  or  mortgagees  of  land 
in  examining  the  records,  for  the  purpose  of  ascer- 
taining whether  there  are  any  claims  against  it,  and 
for  this  purpose  the  mode  in  which  the  recorder  shall 
keep  the  records  of  the  instruments  deposited  with 
him  have  been  prescribed. 

§  174.  Recorder  or  Register  of  Deeds— Liability  in 
Tort. — The  officer  whose  duty  it  is  to  make  records  of 
conveyances  of  land  and  liens  thereon,  and  liens  upon 
chattels,  is  a  ministerial  officer,  the  duties  of  whom 
are  due  to  individuals  desirng  his  services.  It  is 
true  that  public  records  of  such  matters  are  kept  for 
the  general  good,  in  order  to  make  titles  to  property 
secure  and  avoid  confusion,  but  the  individual  only  is 
affected  by  any  dereliction  of  duty  on  the  part  of  the 

9  State  v.  Harris,  89  Ind.  363,  46  Am.  Rep.  169. 


§  174a    LIABILITY  OP  PEBSONS- OFFICIAL  KELATIONS.      383 

recording  officer.  The  measure  and  extent  of  the 
duties  and  obligations  to  those  requiring  the  services 
is  to  be  determined  by  reference  to  the  recording  acts. 
And  the  acts  of  neglect  by  which  he  may  now  be  held 
liable  is  being  generally  regulated  by  statute,  which, 
together  with  the  recording  acts,  should  be  con- 
sulted.10 A  recorder  cannot  refuse  to  receive  a  prop- 
er paper  for  record,  except  for  the  nonpayment  of  the 
fee,11  without  laying  himself  liable  to  action.  So  is 
he  liable  if  he  does  not  record  the  instrument  within 
the  time,  if  a  limitation  is  prescribed.12  He  is  liable 
to  one  injured  if  he  indorses  a  wrong  date  on  an  in- 
strument,13 although  some  courts  have  held  that  his 
indorsement  is  not  conclusive,  and  that  the  true  date 
may  be  shown.14  This  doctrine  is  denied  in  other 
states.15  But  with  regard  to  the  erroneous  date  caus- 
ing injury  to  other  persons,  it  would  seem  that  the 
recorder  is  responsible  whether  such  date  can  be  con- 
tradicted or  not.  The  conclusiveness  of  the  date 
would  have  no  bearing  in  a  tort  action  unless  it  could 
be  said  that  the  erroneous  date  is  not  constructive 
notice,  and  that  is  not  reasonable. 

§  174a.  Recorder  Continued— Liability  for  Failure  to 
Register  Instrument,  or  for  Erroneous  Record— If  a 
recorder  violates  a  statutory  duty,  or  a  requirement 
of  the  recording  acts,  he  commits  a  wrong,  but 
in  the  case  of  a  failure  to  register,  or  in  erroneously 
recording,  there  is  stubborn  conflict  of  judicial  opin- 
ion as  to  whether  a  grantee  of  an  instrument,  or  a 

io  Ohio  Rev.  Stats.,  sec.  1146. 
li  Id. 

12  Id. 

13  Id. 

14  Horsley  v.  Garth,  2  Gratt.  471,  44  Am.  Dec.  393;  Wing  v.  Hall, 
47  Vt.  182;  Kalb  v.  Wise,  5  Ohio  N.  P.  5. 

15  Tracy  v.  Jenks,  15  Pick.  465;  Hatch  v.  Haskins,  17  Me.  391; 
Dubose  v.  Young,  10  Ala.  365;  Parsons  v.  Boyd,  20  Ala.  112. 


389      LIABILITY  OF  PERSONS— OFFICIAL  RELATIONS.     §  174b 

subsequent  purchaser  from  such  grantee,  shall  suffer 
for  the  mistake  of  the  recorder.  By  some  courts  it  is 
said  that  a  deed  filed  for  record  and  recorded  is  notice 
to  subsequent  purchasers,  notwithstanding  the  fail- 
ure of  the  officer  to  index  it,  or  error  in  indexing  it; 
the  index,  it  is  said,  is  not  a  part  of  the  record.16  It 
is  constructive  notice,  perhaps,  as  the  courts  may  have 
reasoned,  because  the  validity  of  the  record  of  a  con- 
veyance depends  upon  the  act  of  recording,  and  not 
upon  the  index,  as  in  the  case  of  the  validity  of  a  judg- 
ment which  we  know  depends  upon  the  entering,  and 
not  upon  the  index.  But  it  would  seem  that  under 
modern  statutes,  where  the  recorder  is  required,  as 
a  part  of  his  official  duty  in  connection  with  making 
record  of  instruments,  to  make  the  proper  indexes, 
that  both  the  making  of  the  index  and  the  record  con- 
stitutes the  recording. 

§  174b.  Same  Subject  Further  Considered— Effect  of 
Improperly  Indexed  Record,  or  of  No  Index  upon  Rights  of 
Subsequent  Purchasers— Its  Bearing  on  Liability  of  Re- 
corder in  Tort. — Considerable  has  been  said  by  the 
courts  upon  the  question  as  to  the  effect  of  an  improp- 
erly indexed  record  of  a  conveyance,  or  one  which  is 
not  indexed,  upon  the  rights  of  subsequent  purchasers, 
and  it  appears  to  be  conceded  by  one  line  of  cases  that 
an  index  to  the  record  of  a  conveyance  is  not  necessary 
to  make  the  record  effective  notice  to  a  subsequent 
purchaser;  that  a  deed  filed  for  record  and  recorded 
is  notice  to  subsequent  purchasers,  notwithstanding 
the  failure  of  the  officer  to  properly  index  it  or  to 
make  an  index  at  all.17 

16  As  to  index  not  being  part  of  record,  see  Green  v.  Garrington, 
16  Ohio  St  548,  91  Am.  Dec.  103;  Mutual  Life  Ins.  Co.  v.  Duke,  1 
Abb.  N.  C.  381;  Board  etc.  v.  Babcock,  5  Or.  472;  Chatham  v.  Brad- 
ford, 50  Ga.  327,  15  Am.  Rep.  692. 

17  Green  v.  Garrington,  16  Ohio  St.  548,  549,  91  Am.  Dec.  103; 
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In  a  recent  case  in  California  it  is  said:  "Whether 
subsequent  purchasers  or  mortgagees  are  charged 
with  constructive  notice  of  the  contents  of  an  instru- 
ment that  has  been  filed  for  record  in  the  recorder's 
office,  notwithstanding  such  instrument  is  afterward 
incorrectly  or  improperly  copied  into  the  books  kept 
therefor,  has  been  decided  differently  in  different 
states,  but  it  was  held  at  an  early  day  in  this  state, 
and  must  be  regarded  as  a  settled  rule,  that  they 
have  constructive  notice  of  only  such  matters  as  ap- 
pear from  the  instruments  as  copied  into  the  proper 
books."18  The  record  of  a  deed  in  which  appear  de- 
fects which,  had  they  appeared  in  the  original,  would 
have  made  it  void,  does  not  import  notice.  In  con- 
sidering what  is  necessary  to  complete  a  record,  it 
will  not  answer  to  say  that  the  record  may  be  so 
made  as  entirely  to  defeat  the  object  for  which  it 
was  designed.19  For  example,  the  record  of  a  mort- 
gage of  "three  thousand  dollars"  as  one  for  "three 
hundred  dollars"  does  not  import  notice  of  more 
than  appears  on  its  face.20  And  so  a  deed  of  the 
"west"  half  of  certain  property  recorded  as  a  deed 
of  the  "east"  half  does  not  affect  subsequent  pur- 
chasers.21 

Curtis  v.  Lyman,  24  Vt.  338,  58  Am.  Dec.  174;  Bishop  v.  Schneider, 
46  Mo.  472,  2  Am.  Bep.  533;  Schell  v.  Stein,  76  Pa.  St.  398,  18  Am. 
Eep.  416;  Pattison  v.  Jordon,  3  Ohio  C.  C.  233;  Schell  v.  Stein,  76  Pa. 
St.  398,  18  Am.  Bep.  416;  Chatham  v.  Bradford,  50  Ga.  327,  15  Am. 
Bep.  692. 

is  Cady  v.  Purser,  131  Cal.  552,  82  Am.  St  Eep.  391,  63  Pac. 
844;  Chamberlain  v.  Bell,  7  Cal.  292,  68  Am.  Dec.  260;  Donald  v. 
Beals,  57  Cal.  399;  Watkins  v.  Wilhoit,  104  Cal.  395,  38  Pac.  53; 
Battenhausen  v.  Bullock,  11  Bradw.  665;  Galway  v.  Machon,  7  Neb. 
285. 

19  Sawyer  v.  Adams,  8  Vt.  172,  30  Am.  Dec.  459. 

20  Beekman  v.  Frost,  18  Johns.  544,  9  Am.  Dec.  246. 
2i  Sanger  v.  Craigue,  10  Vt  555. 
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The  courts  maintaining  the  rule  that  a  record  with- 
out an  index  imports  constructive  notice  rightly 
make  a  distinction  with  reference  to  a  mistake  in 
recording.  The  decisions  sustaining  the  rule  that 
the  record  without  a  proper  index,  or  without  any 
index,  operates  as  constructive  notice  were,  without 
doubt,  based  upon  the  peculiar  language  of  statutes, 
though  some  of  the  statutes  would  have  justified  a 
contrary  holding.  We  find,  however,  decisions  un- 
der the  statutes  of  some  states  that  a  failure  to  in- 
dex deprives  the  record  of  the  power  of  imparting 
constructive  notice  of  the  existence  of  a  mortgage 
or  deed.23 

If  there  has  been  an  error,  which  is  material  and 
misleading,  in  making  an  index,  and  it  does  mislead, 
an  injury  may  be  done;  but  if  the  error  is  slight,  and 
enough  appears'  to  put  a  reasonably  prudent  person 
on  his  guard,  it  should  then  be  operative  as  construc- 
tive notice.  If  one  deals  with  property  upon  which 
there  is  a  prior  encumbrance,  or  if  there  is  another 
conveyance,  which  is  not  disclosed  to  the  one  so  deal- 
ing, whom  we  may  call  "subsequent  purchaser,"  or 
"lienholder,"  because  there  is  no  index,  or  the  record 
is  improperly  indexed,  and  such  person  loses  the  prop- 
erty or  his  money  by  reason  of  the  existence  of  a 
prior  valid  conveyance  or  lien  which  was  recorded 
but  not  indexed,  he  suffers  a  loss  through  the  fault 
of  some  one.  If  the  record,  without  the  index,  or 
with  an  index  erroneously  made,  is  to  operate  against 
him  as  constructive  notice,  then  he  is  bound  in  law 
to  know  of  such  prior  conveyance  or  lien,  which  is 
warning  to  him  not  to  deal  with  respect  to  the  prop- 
erty.    If  he  does  so  deal,  in  the  face  of  the  construc- 

22  Barney  v.  McCarty,  15  Iowa,  510,  83  Am.  Dec.  427;  Nickson  v. 
Blair,  59  Iowa,  532,  13  N.  W.  641. 
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tive  notice,  and  suffers  injury,  he  cannot  complain 
of  the  recorder  because  of  his  improper  index,  as  the 
record  of  the  prior  conveyance  or  lien  operates 
against  him,  and  he  is  held  in  law  to  be  in  fault.  He 
must  then  look  to  his  grantor  or  mortgagor  for 
breach  of  covenant,  perhaps,  or  for  fraud.  The  sub- 
sequent purchaser  or  lienholder  can  only  complain 
of  a  recorder  in  tort  when  his  commission  or  omis- 
sion is  with  respect  to  some  duty  enjoined  by  law 
upon  him,  which  operates  as  an  efficient  cause  of  his 
injury. 

There  is  no  sound  principle  which  can  be  called 
in  aid  of  a  personal  liability  in  tort  on  the  part  of  a 
person  who  presents  an  instrument,  deed  or  mort- 
gage to  the  recorder — whom  we  call  grantee — for  the 
neglect  of  the  recorder  in  recording  it,  or  in  index- 
ing the  record.  If  a  subsequent  grantee  or  lienholder 
is  injured  because  of  some  error  in  the  record  of  such 
instrument,  it  may  be  caused  by  the  act  or  omission 
of  the  recorder,  or  it  may  be  caused  by  the  act  of  the 
grantor  himself,  the  one  who  leaves  the  instrument 
with  the  recorder,  or  by  the  concurrent  acts  of  both 
these  parties,  each  of  whose  acts  are  of  a  wholly  dif- 
ferent character.  If  the  person  who  leaves  the  con- 
veyance with  the  recorder  does  not  lay  himself  liable 
in  his  dealing  with  his  "subsequent  grantee,"  but 
such  person  is  injured  solely  because  of  the  neglect 
of  the  recorder,  there  is  no  reason  or  logic  which  can 
hold  the  now  grantor,  the  one  who  left  the  instru- 
ment with  the  recorder,  in  tort  The  recorder  is  a 
public  officer,  charged  with  the  performance  of  cer- 
tain public  duties  for  the  benefit  of  an  individual 
having  occasion  to  examine  the  records,  and  be  guided 
in  his  actions  by  what  he  finds  there. 
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§  174c.  Subject  Continued— Authorities  Conflicting  on 
Question  Whether  Party  Filing  Instrument  with  Recorder 
must  See  that  Valid  Registration  is  Made— True  Rule  as 
to  Effect  of  Mistake  of  Record  or  of  No  Index  in  View  of 
All  Authorities  Stated. — We  are  somewhat  embarrassed 
in  this  discussion  by  so  many  cases  which  hold  and  con- 
tend that  the  current  of  authority  is  to  the  effect  that 
it  is  the  duty  of  the  party  filing  the  instrument,  as  be- 
tween him  and  a  subsequent  hona  fide  purchaser,  to  see 
that  all  requisites  of  a  valid  and  complete  registra- 
tion are  complied  with;23  and  in  a  very  recent  case, 
which  was  an  action  to  quiet  title,  it  is  held  that 
"a  recorder  is  the  agent  of  the  person  who  records 
an  instrument,  for  the  purpose  of  correctly  transcrib- 
ing it  into  the  appropriate  book  of  record,  and  errors 
or  omissions  of  the  former  in  making  such  transcrip- 
tion are,  in  law,  the  errors  and  omissions  of  the  lat- 
ter." It  is  claimed  that  the  principle  upon  which 
the  rule  rests  is  that  if  a  grantee  of  an  interest  in 
lands  desires  to  protect  himself  against  subsequent 
purchasers  or  encumbrancers,  he  must  give  notice 
of  his  interest,  and  as  the  statute  provides  construc- 
tive notice  in  the  place  of  actual  notice,  it  is  incum- 
bent upon  him  to  comply  with  all  the  requirements 
prescribed  for  such  constructive  notice,  one  of  which 
is  the  correct  transcription  of  the  instrument  into 
the  appropriate  book.24  But  there  are  authorities 
equally  as  numerous  which  hold  that  where  a  party 

23  Sawyer  v.  Adams,  8  Vt  175,  30  Am.  Dec.  469;  Sanger  v. 
Craigue,  10  Vt.  555;  Frost  v.  Beekman,  1  Johns.  Ch.  288;  Jansen  v. 
Hilton,  10  Johns.  554;  Jennings  v.  Wood,  20  Ohio,  261;  Terrell  v. 
Andrew  Co.,  44  Mo.  309;  Shepherd  v.  Burkhalter,  13  Ga.  443,  58  Am. 
Dec.  523;  Pringle  v.  Dunn,  37  Wis.  449,  19  Am.  Rep.  772;  Potter  v. 
Dooley,  55  Vt.  512;  Smith  v.  Lowry,  113  Ind.  37,  15  N.  E.  17;  Peck 
v.    Mallams,    10  N.    Y.   509. 

24  Cady  v.  Purser,  131  Can.  552,  82  Am.  St.  Rep.  391,  63  Pac. 
844;  citing  Neslin  v.  Wells,  104  U.  S.  428;  Terrell  v.  Andrew  County, 
44  Mo.  309. 
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has  duly  deposited  a  deed  with  the  proper  officer 
for  record,  he  has  performed  his  whole  duty,  and  con- 
sequently the  subsequent  mistake  or  neglect  of  the 
recorder  will  not  affect  him  or  invalidate  his  title.23 
It  would  seem  that  the  doctrine  that  a  record,  with 
no  index  or  with  an  imperfect  index,  imports  notice, 
ought  to  have  the  same  controlling  effect  whether 
we  are  considering  a  question  of  tort  or  of  title. 
Indeed,  it  must  be,  and  is,  one  of  the  substantive 
questions  which  should  be  settled  before  it  can  be 
determined  whether  a  tort  has  been  committed.  We 
state,  with  perfect  confidence,  what  seems  a  sound 
and  reasonable  rule  of  law  that  the  recorder  is  only 
liable  to  one  who  is  injured  by  his  acts  of  misfeasance 
or  nonfeasance;  that  he  is  not  to  be  regarded  as  the 
agent  of  a  person  lodging  an  instrument  with  him; 
and  where  his  official  delinquency  consists  in  his 
failure  to  index  the  record  of  an  instrument,  the  in- 
jured party  is  the  person  misled  by  the  want  of  the 
index,  and  not  the  person  whose  deed  has,  in  all  other 
respects,  been  duly  recorded.26    The  following  excel- 

25  Nichols  v.  Reynolds,  1  R.  I.  30,  36  Am.  Dec.  238;  Cook  v. 
Hall,  1  Gilm.  (111.)  575;  Merrick  v.  Wallace,  19  111.  486;  Dubose  v. 
Young,  10  Ala.  368;  Beverley  v.  Ellis,  1  Rand.  (Va.)  102;  Franklin 
v.  Cannon,  1  Root  (Conn.),  500;  Mims  v.  Mims,  35  Ala.  23;  Throck- 
morton v.  Price,  28  Tex.  605,  91  Am.  Dec.  334;  Glading  v.  Frick,  88 
Pa.  St.  460;  Mangold  v.  Barlow,  61  Miss.  593,  48  Am.  Rep.  84;  Lee 
v.  Bermingham,  30  Kan.  312,  1  Pac.  73;  Sykes  v.  Keating,  118  Mass. 
517;  People  v.  Bristol,  35  Mich.  28;  Perkins  v.  Strong,  22  Neb.  725, 
36  N.  W.  292;  Marlet  v.  Hinman,  77  Wis.  136,  20  Am.  St.  Rep.  102, 
45  N.  W.  953. 

26  Green  v.  Garrington,  16  Ohio  St  549,  91  Am.  Dec.  103;  Man- 
gold v.  Barlow,  61  Miss.  593,  48  Am.  Rep.  84;  Board  etc.  v.  Babcock, 
5  Or.  472;  Reeder  v.  State  ex  rel.  Harlan,  98  Ind.  114.     "The  iffi 

dex  is  for  the  benefit  of  the  searcher not  for  the  holder  of 

the  deed If  the  clerk  fails  in  his  duty,  he  injures  those  who 

desire  to  search.  The  duty  is,  therefore,  to  the  searcher  and  to 
the  public,  and  not  to  the  holder  of  the  deed":  Chatham  v.  Brad- 
ford, 50  Ga.  327,  15  Am.  Rep.  692. 
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lent  presentation  of  the  doctrine  by  the  Mississippi 
supreme  court  with  reference  to  the  question  is  here 
set  forth:  "After  the  most  careful  consideration  we 
range  ourselves  with  the  minority,  and  hold  that  a 
grantee  fully  acquits  himself  of  all  duty  imposed  by 
law  when  he  lodges  the  instrument  with  the  proper 
officer  for  record,  and  from  that  time  it  is  notice  to 
subsequent  purchasers  and  creditors  of  what  it  con- 
tains, and  not  of  what  the  recording  officers  may 
show  it  on  the  record.  The  clerk  is  not  the  agent 
of  the  grantee,  and  he  is  not  responsible  for  his 
blunders.  He  has  as  much  right  to  rely  on  the  fidel- 
ity of  the  officer  as  has  a  subsequent  purchaser. 
While  his  deed  is  in  the  clerk's  office  it  shows  its 
contents,  and  when  it  is  withdrawn  from  the  office 
it  has  annexed  a  certificate  by  the  officer  that  it  has 
been  duly  recorded.  Either  this  may  be  relied  on, 
or  the  grantee  must  compare  the  deed  with  the  rec- 
ord to  see  if  it  is  truly  transcribed.  This  would  be 
an  unreasonable  requirement.  The  first  grantee,  hav- 
ing done  all  that  he  is  required  to  do  to  give  notice 
of  the  instrument,  may  safely  repose  on  the  pre- 
sumption that  the  recording  officer  has  done  his  duty, 
and  if  subsequent  purchasers  or  creditors  suffer  in- 
jury from  official"  negligence  or  misconduct,  they 
must  seek  redress  from  the  party  at  fault,  and  can- 
not visit  the  loss  on  him  who  has  done  no  wrong. 
....  The  state  has  established  depositories  for  in- 
struments to  be  recorded,  and  has  prescribed  the 
duties  of  recording  officers.  This  is  for  the  bene- 
fit and  protection  of  subsequent  purchasers  from  a 
grantor  and  his  creditors.  A  grantee  must  have  his 
deed  put  in  a  condition  for  being  recorded,  and  must 
lodge  it  at  the  proper  place  for  record.  He  is  not 
a  guarantor  of  compliance  by  the  recording  officer 
with  the  law  as  to  recording.     It  is  not  for  his  bene- 
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fit  that  the  recording  is  to  be  done,  but  for  others. 
The  state  has  undertaken  to  have  the  recording  done, 
and  if  one  suffers  from  the  negligence  of  the  officer, 
he  must  seek  redress  from  the  officer."37 

In  closing  the  discussion  as  to  the  matter  of  in- 
dexing, we  think  that,  under  the  statutes,  there  is 
a  clear  liability  on  the  part  of  a  recorder  for  the 
failure  to  index,  or  for  an  erroneous  index  if  it  mis- 
leads one  to  his  injury  with  respect  to  the  title.  And 
this  liability  should  extend  to  a  purchaser  in  exam- 
ining the  records  to  ascertain  the  state  of  the  title 
to  property  which  he  may  be  buying,  or  to  one  mak- 
ing a  loan  on  property.  We  know  that  it  is  common 
practice  for  purchasers  to  rely  on  the  record  entirely 
in  determining  the  condition  of  title.  Strictly  speak- 
ing, perhaps,  the  recorder  only  undertakes  the  duty 
of  properly  recording  and  indexing  instruments  filed 
with  him,  to  the  grantee  or  mortgagee — the  one  pre- 
senting it — and  that  there  is  only  a  relation  of  priv- 
ity between  them,  and  a  subsequent  purchaser  or 
lienholder  who  may  suffer  injury  by  reason  of  the 
neglect  in  recording  such  instrument,  not  sustain- 
ing any  relation  to  the  recorder  with  respect  to  such 
instruments,  would  have  to  look  to  his  grantor  to 
repair  the  injury.  But  be  that  as  it  may,  he  owes 
a  duty  to  everyone  having  occasion  to  examine  and 
rely  upon  the  record,  and  should,  in  the  absence  of 
a  statute,  be  held  liable  for  any  injuries.28 

§  175.  Recorder  Continued— Certificate  of  Search.— 
Some  question  has  arisen  as  to  whether  or  not  it  is 
a  part  of  the  official  duty  of  a  recorder  of  deeds  to 
make  a  search  and  furnish  a  certificate  of  the  state 

27  Campbell,  C.  J.,  in  Mangold  v.  Barlow,  61  Miss.  593,  48  Am. 
Rep.  84;  Jones  v.  McNarrin,  68  Me.  334,  28  Am.  Rep.  66. 

28  Ante,  note  26. 
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of  title.  This,  perhaps,  is.  regulated  by  statute  in 
some  states  making  it  a  part  of  his  duty  to  make 
such  search;  and  if  so,  then  there  is  no  question  as 
to  his  liability.  Even  though  there  be  no  such  stat- 
utes, a  safe  rule  is,  that  when  a  recorder  is  called 
upon  in  his  official  capacity  to  make  a  search  as  to 
title,  and  under  his  official  signature  makes  such 
a  certificate,  which  is  either  falsely  or  negligently 
made,  it  is  to  be  regarded  as  an  official  act,  whether 
it  is  so  specifically  made  or  not.  As  has  been  well 
observed,  the  law  does  not  intend  to  allow  a  man 
to  remain  as  the  custodian  of  the  records  of  all  the 
titles  to  the  land  in  a  county,  and  to  give  certificates 
under  his  official  signature  touching  what  the  rec- 
ords contain  or  do  not  contain,  unless  such  a  search 
is  to  be  regarded  within  the  province  of  his  duty, 
and  for  a  false  or  erroneous  certificate  he  is  held 
liable.29  If  he  omits  from  his  certificate  of  the  state 
of  the  record  a  mortgage,30  or  an  assessment  lien,31 
he  becomes  personally  liable  to  the  one  for  whom 
the  certificate  is  made.  It  is  considered,  however, 
that  only  the  one  applying  for  and  receiving  such 
certificate  has  a  right  to  rely  upon  it,  and  that  the 
recorder's  liability  is  limited  to  him,  and  that  he  is 
not  responsible  to  his  assigns  or  other  persons  who 
may  have  occasion  to  deal  with  the  property.33 

§  176.  General  Duties  of  Sheriffs  and  Constables  — 
There  is  so  much  that  might  be  written  upon  the 
duties  and  liabilities  of  the  executive  officers  of 
courts,  if  the  compass  of  this  work  would  permit  us 

29  McCaraher  v.  Commonwealth,  5  Watts  &  S.  21,  39  Am. 
Dec.  106;  State  v.  Leach,  60  Me.  58,  11  Am.  Rep.  172;  Peabody  etc. 
Assn.  v.  Houseman,  89  Pa.  St  261,  33  Am.  Rep.  757. 

30  Smith  v.  Holmes,  54  Mich.  104,  19  N.  W.  767. 
si  Morange  v.  Mix,  44  N.  T.  315. 

32  Houseman  v.  Girard  Bldg.  Assn.,  81  Pa.  St.  256,  262. 
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to  enter  into  the  detailed  ramifications  of  the  sub- 
ject, but  following  the  policy  which  we  have  endeav- 
ored to  pursue  throughout,  we  shall  merely  attempt 
to  gather  from  the  mass  of  cases  the  ruling  general 
principles,  and  set  them  down  concisely. 

The  same  rules  of  law,  practically,  apply  to  both 
sheriff  and  constable.  The  first  question  which  nat- 
urally presents  itself  is:  What  is  expected  of  an  of- 
ficer when  process  is  placed  in  his  hands — what  de- 
gree of  care,  skill,  and  prudence  shall  mark  his  con- 
duct in  the  service  of  writs?  This  will  depend  upon 
a  variety  of  circumstances  and  conditions,  and  upon 
different  rules  of  law  governing  the  execution  of 
the  various  kinds  of  process.  When  a  case  is  filed 
in  court,  there  is  a  time  fixed  by  law  in  all  jurisdic- 
tions within  which  the  officer  must  serve  the  process 
which  will  effect  the  appearance  of  the  parties.  If 
the  conditions  demand  immediate  action  in  order 
to  effect  the  purpose  of  the  plaintiff  in  the  action, 
and  the  attention  of  the  officer  is  called  to  the  ex- 
igencies of  the  case  the  officer  must  act  accordingly. 
In  respect  to  the  execution  of  process,  the  duties 
of  the  officer  are  well  defined,  the  law  in  this  being 
reasonable  as  it  is  in  all  other  matters.  It  holds  the 
officer  to  a  strict  performance  of  his  duties;  it  tol- 
erates no  wanton  disregard  thereof,  sanctions  no  neg- 
ligence, requires  no  impossibilities,  and  imposes  ho 
unconscionable  exactions. 

Several  statements  of  the  duty  are  to  be  found  in 
the  books.  For  example,  it  is  said  that  the  duty  of 
a  sheriff  when  process  is  placed  in  his  hands  is  to 
execute  it  with  the  utmost  expedition,  or  as  soon  as 
the  nature  of  the  case  will  admit;  that  he  "must  serve 
all  process  promptly  and  unhesitatingly."  But  it 
would  seem  in  this  as  in  all  other  relations,  except 
where  life  is  at  stake,  that  reasonable  diligence  is 
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all  that  can  be  expected  of  officers  serving  writs, 
which,  as  has  been  said,  depends  upon  the  particu- 
lar facts  in  connection  with  the  duty.  A  reasonable 
discharge  of  the  duties  of  the  office  at  all  times,  and 
during  all  hours,  is  a  responsibility  attached  to  this 
office.  Such  an  officer  is  required  in  each  case  to 
act  honestly  and  diligently  with  due  regard  to  his 
duties  to  all  litigants  and  to  the  public.33 

In  the  interests  of  a  speedy  administration  of  jus- 
tice, and  to  secure  a  prompt  compliance  with  all  re- 
quirements of  the  law  and  orders  of  courts,  it  is 
fundamental  that  the  executive  officer  should,  so 
long  as  he  reasonably  performs  the  mandates  of  the 
court,  and  does  not  depart  therefrom,  or  improperly 
perform  the  same,  be  free  from  personal  responsibility. 
It  is  no  part  of  the  duty  of  an  officer  to  determine 
whether  process  has  been  rightly  issued  or  not  All 
that  is  required  of  him  is  to  obey  the  command  of 
a  writ  regular  upon  its  face,  which  is  issued  from  a 
tribunal  having  judicial  powers. 

One  of  the  most  satisfactory  expositions  of  the 
general  doctrine  on  this  subject,  which  has  been  uni- 
versally adopted  and  followed,  is  found  in  the  time- 
honored  and  leading  case  of  Savaeool  v.  Broughton, 
5  Wend.  170,  21  Am.  Dec.  181.  The  principle  there 
enunciated  is,  that  process  void  on  its  face  does  not 
justify  an  officer  in  executing  it,  when  it  appears 
from  the  writ  that  it  was  issued  from  a  court  hav- 
ing no  jurisdiction  of  the  subject  matter  or  of  the 
person.  On  the  contrary,  an  officer  may  justify  un- 
der a  writ  regular  on  its  face,  whether  issued  from 
a  court  of  general  or  of  limited  jurisdiction,  if  the 

33  Phillips  v.  Ronald,  3  Bush,  244,  96  Am.  Dec.  216;  Common- 
wealth v.  Gill,  14  B.  Mon.  22;  Whitney  v.  Butterfield,  13  Cal.  335, 
73  Am.  Dec.  584;  Hinman  v.  Borden,  10  Wend.  367,  25  Am.  Dec. 
568. 
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subject  matter  of  the  suit  is  within  the  jurisdiction 
of  the  court,  and  nothing  appears  in  the  process  to 
apprise  the  officer  of  any  want  of'  jurisdiction  over 
the  person  affected  by  the  process.  This  doctrine 
is  so  fundamental  that  it  is  useless  to  cite  more  than 
a  few  leading  cases.34 

§  177.  Duty  When  Officer  has  Knowledge  Dehors  the 
Writ. — The  question  of  the  duty  of  an  officer  when 
a  writ,  regular  on  its  face,  isi  placed  in  his  hands, 
when  he  has  information  of  defects  or  irregularities 
aliunde,  is  an  important  problem  to  both  litigant  and 
officer.  We  are  confronted  with  a  conflict  of  au- 
thority, but  what  is  thought  to  be  the  correct  rules 
will  be  presented. 

Several  considerations  and  principles  enter  into 
the  determination  of  the  matter,  and  it  is  believed 
that  it  is  impracticable  to  lay  down  an  ironclad  rule, 
one  adapted  to  any  and  all  conditions  and  circum- 
stances. In  this  situation,  as  in  all  others,  as  be- 
fore stated,  reasonable  prudence  is  required  of  the 
officer.  Eegard,  too,  must  be  had  for  the  fact  that 
the  officer  is  only  a  ministerial  one,  entirely  dis- 
qualified for  deciding  any  difficult  questions  of  ju- 
risdiction, and  also  for  the  rule,  thoroughly  imbedded 
in  the  law,  that  such  officer  is  not  required  to  in- 
quire into  the  regularity  of  the  proceedings  of  the 
tribunal  from  which  process  is  issued,  and  deter- 
mine at  his  peril  whether  it  was  lawfully  issued  or  not. 
His  duty  is  to  execute  it,  if  in  due  form  of  law,  regu- 
lar on  its  face,  and  comes  duly  authenticated  from  a 

34  Savacool  v.  Boughton,  15  Wend.  170,  21  Am.  Dec.  181,  and  a 
complete  exposition  of  the  entire  subject  with  a  full  citation  of 
authorities  in  a  note  by  Mr.  Freeman,  on  pages  190-209,  of  the  same 
volume;  Burnham  v.  Stone,  101  Cal.  164,  35  Pac.  627;  Emery  v. 
Hapgood,  7  Gray,  55,  66  Am.  Dec.  459;  Hamner  v.  Ballantyne,  13 
Utah,  324,  57  Am.  St.  Rep.  736,  44  Pac.  704. 
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court  or  magistrate  having  jurisdiction  of  the  sub- 
ject matter. 

It  is  difficult  to  imagine  when  an  officer  would 
be  justified  in  ignoring  this  rule  because  of  knowl- 
edge of  irregularities  dehors  the  writ.  It  has  been 
well  said  in  one  of  the  decisions  touching  this  ques- 
tion that:  "It  is  essential  to  an  efficient  administra- 
tion of  the  law  that  there  be  effectual  execution  of 
legal  process,  to  the  accomplishment  of  which  prompt- 
ness and  expedition  are  necessary.  Questions  of 
jurisdiction  are  often  difficult  of  correct  determina- 
tion, depending  sometimes  for  their  proper  decision 
upon  complications  of  fact,  and  involving  the  em- 
ployment of  legal  learning  and  judicial  investigation; 
and  to  require  ministerial  officers  with  process  in 
their  hands  for  execution  to  stop  and  determine  such 
questions,  by  looking  beyond  the  face  of  the  process 
before  proceeding  to  execute  its  precepts  would  not 
only  be  incompatible  with  the  nature  of  their  office 
and  the  proper  discharge  of  their  duties,  but  must 
necessarily  retard  the  administration  of  justice,  and 
often  obstruct  or  defeat  the  remedies  of  parties.  The 
officer  may  honestly  believe  that  he  is  in  possession 
of  information  beyond  the  writ  that  deprived  the 
tribunal  from  which  it  came  of  jurisdiction  over  the 
party,  and  yet  be  mistaken;  or  he  may  in  good  faith 
believe  there  was  such  jurisdiction,  and  yet  have 
knowledge  of  facts  which  exclude  it,  and  if  he  could 
be  charged  with  a  liability  for  every  such  erroneous, 
though  honest,  judgment,  on  the  question  of  juris- 
diction, it  is  not  difficult  to  understand  the  delays 
and  embarrassment  that  must  result  in  the  business 
of  the  courts." 

This  reasoning  is  insurmountable,  and  it  will  be 
found  applicable  in  all  ordinary  cases,  and,  as  ap- 

Torts,  Vol.  1—26 
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pears  in  the  note,  is  abundantly  supported  by  author- 
ity.35 

With  reference  to  service  of  process  to  bring  par- 
ties into  court,  it  is  particularly  forceful.  Seldom, 
if  ever,  will  we  encounter  a  case  where  an  officer 
would  be  justified  in  refusing  to  serve  the  initial 
process  in  a  case  because  he  may  honestly  believe 
it  to  have  been  wrongfully  issued.  So,  likewise, 
should  it  control  the  officer  in  the  service  of  auxiliary 
writs,  as  attachments,  the  service  of  which  demands 
promptness,  and  upon  which  may  depend  the  life  of 
plaintiff's  suit. 

Another  phase  of  the  rule  should  be  stated.  An 
officer,  upon  obtaining  knowledge  from  sources  other 
than  the  writ  that  the  court  or  officer  issuing  it  was 
without  jurisdiction,  may  decline  to  serve  it  without 
subjecting  himself  to  personal  liability  to  the  plain- 
tiff in  the  case,  or  he  may  pursue  the  other  alterna- 
tive and  rely  upon  the  apparent  regularity  of  the 
process,  and  execute  its  commands  without  render- 
ing himself  liable  to  the  defendant36 

As  stated  in  the  beginning  of  this  discussion,  we 
are  confronted  with  what  is  said  to  be  a  conflict  of 
authority  upon  this  question,  but  it  seems  that  upon 
a  careful  consideration  of  the  uses  and  purposes  of 
the  doctrine  under  consideration,  and  the  cases  where 

35  Henline  v.  Reese,  54  Ohio  St.  599,  56  Am.  St.  Rep.  736,  44 
N.  E.  269;  citing  Crocker  on  Sheriffs,  sec.  283;  People  v.  Warren, 
5  Hill,  440;  Webber  v.  Gay,  24  Wend.  485;  Watson  v.  Watson,  9 
Conn.  140,  23  Am.  Dec.  324;  Wilmarth  v.  Burt,  7  Met.  257;  Erskine 
v.  Hohnbach,  14  Wall.  613;  Wall  v.  Trumbull,  16  Mich.  228;  Sand- 
ford  v.  Nichols,  13  Mass.  286,  7  Am.  Dec.  151.  See,  also,  State 
v.  Weed,  21  N.  H.  262,  53  Am.  Dec.  188;  Aldrich  v.  Aldrich,  8 
Met  102;  Twitchell  v.  Shaw,  10  Cush.  46,  57  Am.  Dec.  80;  Carle 
v.  Delesdemier,  13  Me.  363,  29  Am.  Dec.  508;  Underwood  v.  Robin- 
son, 106  Mass.  296. 

36  Henline  v.  Reese,  54  Ohio  St  599,  56  Am.  St.  Rep.  736,  44 
N.  E.  269. 
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it  has  been  involved,  that  the  conflict  of  judicial 
opinion  disappears. 

Looking  to  the  efficacy  of  a  writ,  regular  on  its 
face,  but  issued  upon  a  void  judgment,  or  a  writ  ap- 
parently valid  but  in  fact  invalid  for  other  irregular- 
ities, so  far  as  concerns  the  retention  of  property 
taken  by  the  officer  in  pursuance  of  its  command,  as 
against  the  rights  of  a  defendant  affected  by  the  void 
judgment,  quite  a  different  proposition  is  presented 
than  is  in  the  consideration  of  the  question  of  the 
personal  liability  of  the  officer  serving  such  a  writ, 
either  to  a  plaintiff  or  a  defendant  in  a  case.  And 
herein  lies  the  confusion. 

It  is  held  in  a  number  of  cases  that  if  the  officer 
has  personal  knowledge  of  defect  in  the  proceedings 
which  renders  the  process  void  or  voidable,  that  by 
reason  of  such  knowledge  he  will  lose  the  protection 
of  the  process.  Such  a  doctrine  is  sound  if  applied 
in  a  case  of  replevin  to  recover  the  possession  of  prop- 
erty seized  under  an  execution  void  for  want  of 
jurisdiction,  the  execution  served  by  the  officer  being 
regular  on  its  face.  It  will  be  found  that  the  cases 
announcing  the  so-called  conflicting  doctrine  are 
based  upon  such  a  state  of  facts.  And  who  could 
deny  the  rightful  owner  of  property  relief  under 
such  circumstances?  The  cases  upon  this  phase  of 
the  question  and  which  have  been  said  to  be  in  con- 
flict with  the  doctrine  previously  stated  are  here 
cited.37 

37  Grace  v.  Mitchell,  31  Wis.  533,  11  Am.  Rep.  613.  "In  the  trial 
of  the  title  or  right  to  property  in  the  officer's  hand  under  the 
writ,  he  must,  however,  produce  the  judgment,  though  the  writ  is 
fair  upon  its  face,  and  he  has  no  knowledge  that  the  judgment  is 
void,  or  that  there  is  none.  Such  a  proceeding  is  against  the  prop- 
erty, or  to  recover  it,  and  not  to  subject  the  officer  to  responsibility 
for  his  acts  in  obedience  to  mandates  of  the  court":  Amner  v. 
Ballantyne,  13  Utah,  324,  57  Am.  St.  Rep.  736,  44  Pac.  704;  citing 
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In  an  action  brought  by  another  claiming  title 
to  property  seized  by  an  officer  under  process  regu- 
lar upon  its  face,  the  latter  must,  in  addition  to 
showing  that  he  acted  under  such  process,  also  show 
that  he  acted  under  a  valid  judgment  for  and  on 
behalf  of  a  creditor  of  the  judgment  debtor.  While 
the  action  by  such  owner  of  the  property  is  one  in 
tort  against  the  officer,  he  is  only  a  nominal  defend- 
ant, the  judgment  creditor  being  the  real  party,  and 
in  some  states  are  found  statutes  allowing  the  sub- 
stitution of  the  real  party  for  the  nominal  party  in 
such  cases.38  But  in  an  action  against  an  officer  by 
the  party  against  whom  the  process  issued  to  recover 
damages  for  an  illegal  seizure,  the  process,  if  valid, 
constitutes  a  complete  justification.39 

But  to  return  to  the  position  in  which  the  officer 
would  find  himself,  so  far  as  concerns  his  personal 
liability,  and  apply  to  the  ordinary  constable  or 
sheriff  the  satirical  truth  and  wit  of  a  distinguished 
lawyer,  which  might  take  rank  as  a  serious  maxim 
of  the  law:  "All  persons  are  presumed  to  know  the 
law  and  be  responsible  for  their  acts,  except  judges 
of  the  courts  of  superior  and   general   jurisdiction"; 

Beach  v.  Botsford,  1  Doug.  199,  40  Am.  Dec.  45;  Gidday  v.  Wither- 
spoon,  35  Mich.  368;  Le  Roy  v.  East  Saginaw  City  Ry.,  18  Mich. 
234,  100  Am.  Dec.  162.  See,  also,  for  the  cases  usually  cited  show- 
ing the  conflict  above  spoken  of,  in  addition  to  above  citations; 
Leachman  v.  Dougherty,  81  111.  325;  Guyer  v.  Andrews,  11  111.  494; 
McDonald  v.  Wilkie,  13  111.  22,  54  Am.  Dec.  423.  See,  also,  note 
containing  valuable  discussion  by  Mr.  Freeman,  21  Am.  Dec.  201.  In 
action  by  one  claiming  title  to  property  seized,  the  officer  must,  in 
addition  to  showing  the  writ,  also  show  that  he  acted  under  a  valid 
judgment:  Townsley  M.  D.  G.  Co.  v.  Fuller,  58  Ark.  181,  41  Am. 
St.  Rep.  97,  24  S.  W.  108. 

38  Townsley  M.  D.  G.  Co.  v.  Fuller,  58  Ark.  181,  41  Am.  St. 
Rep.  97,  24  S.  W.  108;  Bogert  v.  Phelps,  14  Wis.  89;  Hakanson  v. 
Brodke,  36  Neb.  42,  53  N.  W.  1033. 

39  Id.  The  two  cases  in  the  foregoing  note  support  this  doctrine. 
See,  also,  ante,  note  37. 
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we  would  require  of  such  officers  that  tbey  should 
know  and  be  able  to  decide  the  question  between  the 
parties  to  the  case,  and  if  they  make  a  mistake  and 
execute  process  when  they  ought  not  to  do  so,  they 
will  be  responsible  in  damages  to  the  defendant;  but, 
on  the  other  hand,  if  they  mistake  the  law  and  refuse 
to  execute  the  writ,  they  will  be  answerable  for  any 
loss  which  the  plaintiff  sustains,  and  will  be  free 
from  responsibility  only  when  they  decide  the  law 
correctly. 

§  178.    Liability  of  Officer  for  Excess  of  or  Improper 

Service  Of  Process. — We  have  now  set  forth  the  gen- 
eral principles  of  official  liability,  embracing  the 
duties  and  responsibilities  of  the  executive  officers  of 
courts,  and  in  view  of  special  works  on  officers,40 
and  of  the  manifold  duties  of  such  officers,  and  the 
numerous  cases  which  have  determined  for  what 
neglect  in  particular  instances  they  have  been  held 
liable,  we  are  content  with  setting  forth  a  few  il- 
lustrations of  the  kinds  of  neglect  or  acts  for  which 
sheriffs  and  constables  will  be  held  liable,  although 
their  liability  for  trespass  and  conversion  is  con- 
sidered in  a  subsequent  chapter.41 

In  accordance  with  the  general  principles  above 
enunciated  a  sheriff  who  refuses  to  execute  a  writ 
valid  on  its  face  will  be  held  to  answer  for  the  dam- 
ages resulting  from  such  refusal,42  even  where  there 
is  a  plain  clerical  mistake  in  the  date  of  the  judg- 
ment, 43  or  in  the  date  of  the  teste  of  the  writ,  **  or 

40  Mechem  on  Public  Officers;  Throop  on  Public  Officers;  Free- 
man on  Executions. 

41  Chapter  38. 

42  Jordan  v.  Porterfield,  19  Ga.  139,  63  Am.  Dec.  301;  Chase  v. 
Plymouth.  20  Vt.  469,  50  Am.  Dec.  52;  Stevenson  v.  McLean,  5 
Humph,  332,  42  Am.  Dec.  434;  Bank  of  Whitehall  v.  Pettis,  13  Vt. 
395,  37  Am.  Dec.  600. 

43  Bank  of  Whitehall  v.  Pettis,  13  Vt.  395,  37  Am.  Dec.  600. 

44  Jordan  v.  Porterfield,  19  Ga.  139,  63  Am.  Dec.  301. 
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any  other  errors  or  irregularities  which  make  the 
writ  voidable  only  and  not  void.45  Among  his  duties 
is  that  of  serving  the  process  placed  in  his  hands 
with  all  the  expedition  which  his  knowledge  of  the 
circumstances  indicate  to  be  necessary,  and  in  all 
cases  with  reasonable  promptitude.46 

On  this  ground  it  has  been  held  that  a  failure  to 
serve  an  execution  for  over  three  weeks  after  it  came 
into  his  hands  is  a  breach  of  duty  rendering  the  sher- 
iff liable  for  the  injury  caused  by  the  delay,47  and 
four  days  has  been  held  too  long  a  time  to  keep  pro- 
cess without  levying.48  So  if  he  fails  to  execute 
his  writ  when  an  opportunity  is  afforded  him,  he  ren- 
ders himself  liable.49 

What  constitutes  reasonable  diligence  is  a  ques- 
tion of  fact  in  each  case,  and  one  in  which  the  jury 
must  consider  all  the  facts  of  the  particular  case 
before  them,  such  as  the  information  which  the  offi- 
cer actually  possessed,  the  means  at  his  command 
to  obtain  further  knowledge,  and  the  various  other 
duties  and  hindrances  which  may  have  detained  him. 
As  a  usual  thing,  the  person  interested  in  having 
process  served  takes  pains  to  point  out  the  property 
subject  to  the  writ  or  inform  the  officer  of  its  loca- 
tion. But  he  is  not  bound  to  do  so,  and  the  officer's 
duty  is  to  make  a  reasonable  search  and  inquiry  for 
property  subject  to  the  writ,  and  a  failure  to  make 
such  search  and  inquiry  will  be  deemed  negligence;50 

45  Stevenson  v.  McLean,  5  Humph.  332,  42  Am.  Dec.  434;  Chase 
v.  Plymouth,  20  Vt.  469,  50  Am.  Dec.  52. 

46  Ante,  sec.  176. 

47  Lindsay  v.  Armfield,  3  Hawk®,  548,  14  Am.  Dec.  603. 

48  State  v.  Roberts,  7  Halst.  114,  21  Am.  Dec.  62. 

49  Chapman  v.  Thornburgh,  17  Cal.  87,  76  Am.  Dec.  571;  Fletcher 
v.  Bradley,  12  Vt  22,  36  Am.  Dec  324;  State  v.  Roberts,  7  Halst 
114,  21  Am.  Dec.  62. 

50  Hargrave  v.  Penrod,  1  Breese,  401,  12  Am.  Dec.  201;  Hinman 
v.  Borden,  10  Wend.  367,  25  Am.  Dec.  568. 
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and  "vague  inquiries  made  on  the   streets"  are   not 
"reasonable  endeavors  to  execute  process."51 

It  is  a  well-settled  principle  that  not  any  process, 
however  perfect,  fair  and  regular  in  appearance  or 
fact,  will  furnish  a  protection  for  those  acts  which 
are  not  in  pursuance  of  its  commands.  Process  of 
any  sort  gives  no  right  to  do  any  act  but  those  ex- 
pressly stated  in  its  mandates,  or  those  necessary  to 
the  carrying  out  of  its  mandates.  Hence,  if  a  sheriff 
does  any  act  not  expressly  or  impliedly  commanded 
by  his  writ,  he  cannot  justify  himself  under  it.  Thus, 
if  his  writ  lawfully  commands  him  to  seize  the  prop- 
erty of  one  person,  it  will  not  protect  him  in  tak- 
ing the  goods  of  some  one  else.52  Nor  does  it  give 
him  authority  to  take  property  which  is  properly 
claimed  as  exempt,  for  the  exemption  laws  form  a 
part  of  his  writ;53  nor  to  arrest  one  individual  upon 
a  warrant  for  another;54  or  to  seize  the  members  of 
a  corporation  when  commanded  by  an  execution 
against  the  corporation  itself.55     Especially   is    this 

5i  Hinman  v.  Borden,  10  Wend.  367,  25  Am.  Dec.  568. 

52  Bishop  v.  McGillis,  80  Wis.  575,  27  Am.  St.  Rep.  63,  50  N.  W. 
779;  Fish  v.  Nethercutt,  14  Wash.  582,  53  Am.  St.  Rep.  892,  45  Pac. 
44;  Wellman  v.  English,  38  Cal.  583;  State  v.  Jennings,  4  Ohio  St. 
418;  People  v.  Schuyler,  4  N.  Y.  173;  Charles  v.  Haskins,  11  Iowa, 
329,  77  Am.  Dec.  148;  Lammon  v.  Feusier,  111  V.  S.  17,  4  Sup.  Ct 
Rep.  286;  Lowell  v.  Parker,  10  Met.  309,  43  Am.  Dec.  436.  These 
are  all  cases  in  which  the  sureties  were  sought  to  be  held,  but  the 
principles  laid  down  in  another  section  indicate  that  the  liability 
of  a  surety  is  never  more  than  that  of  his  principal. 

53  Spencer  v.  Long,  39  Cal.  700;  Van  Dresor  v.  King,  34  Pa. 
St.  201,  75  Am.  Dec.  643;  State  v.  Moore,  19  Mo.  369,  61  Am.  Dec. 
563;  Hall  v.  Renney,  11  Wend.  44,  25  Am.  Dec.  601;  Fuller  v. 
Sparks,  39  Tex.  136;  Dow  v.  Smith,  7  Vt.  465,  29  Am.  Dec.  202. 
As  to  kinds  of  remedies,  see  monographic  note  by  Mr.  Freeman,  in 
75  Am.  Dec.  645-652;  McCoy  v.  Brennan,  61  Mich.  362,  1  Am.  St 
Rep.  589,  28  N.  W.  129. 

54  Griswold  v.  Sedgwick,  1  Wend.  126. 

55  Nichols  v.  Thomas,  4  Mass.  232. 
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the  rule  when  the  acts  are  oppressive  in  their  na- 
ture, such  as  remaining  in  an  office  of  an  attorney 
after  levying  upon  the  furniture  therein  longer  than 
was  necessary  to  remove  it,  and  after  being  re- 
quested to  leave,56  or  in  a  store  too  long  after  mak- 
ing an  attachment  of  goods,57  or  placing  an  intoxi- 
cated and  abusive  person  in  charge  of  attached  prop- 
erty in  a  house.58 

The  sale  of  a  chattel  in  entirety  when  the  debtor's 
estate  in  it  is  but  an  interest  in  common  with  others 
is  the  same  as  selling  property  of  a  third  person,59 
and  a  sale  which  is  without  the  notice  required  by 
law  constitutes  a  trespass,60  or,  if  notice  is  given,  a 
sale  at  a  different  place  61  or  time  from  that  given 
in  the  notice,62  the  officer  is  liable. 

Again,  an  officer  who  has  civil  process  placed  in 
his  hands  for  service  is  not  bound,  and  has  no  right 
to  break  into  a  house  to  serve  or  execute  the  same;63 
and  a  levy  made  after  an  entry  is  so  made  of  the 
dwelling  of  another  has  been  regarded  as  illegal, 
upon  the  theory  that  an  act  done  in  committing  an 
illegal  act  should  not  be  upheld.64 

56  Williams  v.  Powell,  101  Mass.  467,  3  Am.  Rep.  396. 
5T  Rowley  v.  Rice,  11  Met.  337. 

58  Malcom  v.  Spoor,  12  Met.  279,  46  Am.  Dec.  675. 

59  Walsh  v.  Adams,  3  Denio,  125;  Melville  v.  Brown,  15  Mass. 
82;  Sheppard  v.  Shelton,  34  Ala.  652;  Weld  v.  Oliver,  21  Pick.  559. 

60  Kerr  v.  Sharp,  14  Serg.  &  R.  397.  See  Sutton  v.  Beach,  2 
Vt.  42. 

61  Hall  v.  Ray,  40  Vt.  576,  94  Am.  Dec.  440. 

62  Smith  v.  Gates,  21  Pick.  55;  Carrier  v.  Esbaugh,  70  Pa.  St. 
239. 

63  Snydacker  v.  Brosse,  51  111.  357,  99  Am.  Dec.  551;  Swain  v, 
Mizner,  8  Gray,  182,  69  Am.  Dec.  244;  State  v.  Beckner,  132  Ind. 
371,  32  Am.  St.  Rep.  257,  31  N.  E.  950;  Calvert  v.  Stone,  10  B.  Mon. 
152;  Nelson  v.  Garey,  114  Mass.  419;  Burton  v.  Wilkinson,  18  Vt. 
186,  46  Am.  Dec.  145. 

64  People  v.  Hubbard,  24  Wend.  369,  35  Am.  Dec.  628;  Freeman 
on  Executions,  sec.  256. 
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§  179.  Must  the  Sheriff  Follow  Instructions  of  Plain- 
tiff in  Serving  Writ?— What  is  the  duty  and  responsi- 
bility of  the  sheriff  with  respect  to  following  the 
directions  or  instructions  of  the  plaintiff  in  whose 
favor  a  writ  is  issued?  It  is  true  that  the  plaintiff 
is  most  interested  in-  the  writ,  but,  on  the  other  hand, 
the  officer  is  independent,  possessed  with  discretion 
of  his  own,  is  bound  to  consult  his  own  judgment,  to 
act  firmly  but  temperately,  and  in  no  case  can  he, 
without  just  reprehension,  lend  himself  to  the  views 
of  either  party,  or  become  the  instrument  to  avenge 
their  real  or  imaginary  wrongs.  It  is  said  that  the 
party  in  whose  favor  process  issues  may  give  such 
instructions  to  the  sheriff  as  will  not  only  excuse  him 
from  his  general  duty,  but  bind  him,  and  that  a  man 
may  dispense  with  an  entire  law  which  is  intended 
for  his  aid  or  protection. 

We  find  it  stated  that  a  sheriff  is  bound  to  follow  all 
instructions  given  him  by  the  plaintiff  with  reference 
to  the  levy  of  an  execution,  so  long  as  the  same  are 
not  fraudulently  given  and  are  not  oppressive.65 

While  there  is  some  authority  supporting  the  rule 
just  stated,  it  seems  to  the  writer  that  in  ordinary 
cases,  determining  what  is  a  sufficient  levy  to  satisfy 
a  judgment,  a  sheriff  or  constable  should  be  left  to 
exercise  his  own  judgment,  and  while  the  plaintiff, 
having  knowledge  of  the  property  of  the  defendant, 
may  point  out  particular  property  to  be  levied  on, 
such  direction  may  be  regarded  as  merely  in  aid  of 
the  officer  in  identifying  the  property,  and  imposes 
no  obligation  upon  him  to  levy  upon  the  partic- 
ular property  so  pointed  out  to  the  exclusion  or  in 

65  Patton  v.  Hamner,  28  Ala.  618;  Walworth  v.  Town  of  Reads- 
boro,  24  Vt.  252;  Tucker  v.  Bradley,  15  Conn.  46;  Shryock  v.  Jones, 
22  Pa.  St.  303;  Root  v.  Wagner,  30  N.  Y.  9,  86  Am.  Dec.  348; 
Ansonia  Brass  Co.  v.  Babbitt,  74  N.  Y.  395;  Freeman  on  Execu- 
tions, sec.  108. 
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preference  to  other  property.66  It  is  perfectly  appar- 
ent that  an  officer  is  under  no  obligation  to  obey  in- 
structions given  him  if  his  acts  in  making  a  levy  in  pur- 
suance thereof  will  result  in  oppression  to  the  defend- 
ant, or  in  a  great  sacrifice  of  the  latter's  property. 6T 
Of  course  a  plaintiff  has  the  right  to  order  the  sher- 
iff not  to  execute  the  writ  until  further  orders,  or  not 
to  execute  it  at  all.6S 

It  would  seem  to  the  writer  that  the  correct  rule 
of  law  is  that  the  sheriff  is  not  bound  to  follow  any 
instruction  that  may  be  given  him,  and  that  the  rea- 
son why  it  is  claimed  to  the  contrary  is,  that  in 
the  particular  cases  where  he  has  been  held  liable 
for  not  obeying  instructions,  care  and  prudence  on 
his  part  demanded  that  he  should  have  done  what 
the  plaintiff  or  his  attorney  instructed  him  to  do. 
It  may  be  said,  in  closing  this  section,  that  an  at- 
torney, under  his  general  power  of  employment,  has 
a  right  to  direct  the  sheriff  as  to  the  time  and  man- 
ner of  enforcing  the  execution.69  This  matter  has 
been  discussed  in  another  place,  and  nothing  more 
need  be  said  here.70 

It  is  held,  however,  that  if  strangers  or  third  per- 
sons or  volunteers  interfere,  instigate  or  cause  the 
enforcement  of  unlawful  process,  though  it  may  be 
regular  on  its  face,  they  are  liable  in  trespass.  It  is 
upon  this  ground  that  a  party  is  held  responsible,  at 
whose  suit  execution  is  made,  when  the  officer  serv- 
ing it  incurs  no  liability;  such  persons  must  take 
care  to  find  a  record  that  will  support  the  process.71 

66  Lawson  v.  State,  10  Ark.  28,  50  Am.  Dec.  238. 

67  McDonald  v.  Neilson,  2  Cow.  139,  14  Am.  Dec.  431. 

68  Smith  v.  Erwin,  77  N.  Y.  471. 

69  Gorham  v.  Gale,  7  Cow.  739,  17  Am.  Dec.  549;  Lynch  v.  Com- 
monwealth, 16  Serg.  &  R.  368,  16  Am.  Dec.  582;  Brackett  v.  Nor- 
ton, 4  Conn.  517,  10  Am.  Dec.  179. 

70  Ante,  c.  5,  sec.  80.    See  note,  76  Am.  Dec.  264. 

71  Emery   v.   Hapgood,   7  Gray,   55,   66  Am.   Dec.  459;   Tyler  v. 
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§  180.  Clerks  of  Courts. — Clerks  of  courts  are  the 
ministerial  or  executive  officers  of  the  courts  for  the 
purpose  of  preparing  and  issuing  their  orders,  process 
and  writs,  and  making  and  keeping  the  records  of 
their  official  acts.  They  are,  of  course,  public  offi- 
cials, and  their  acts  are  for  the  benefit  of  the  pub- 
lic, and  their  duty  is  to  perform  their  functions  when- 
ever a  proper  occasion  arises  either  by  the  demand 
of  a  citizen  or  by  the  action  of  the  court.  These  oc- 
casions are  defined  in  the  laws  which  prescribe  their 
duties,  and  such  officers  are  liable  for  any  failure  to 
perform  an  official  duty  to  anyone  suffering  injury 
thereby,72  such,  for  example,  as  the  refusal  or  failure 
to  certify  and  send  up  a  record  and  bill  of  excep- 
tion in  time  to  prevent  a  dismissal  of  a  case,73  or  fail- 
ing to  file  papers  in  their  proper  place,74  or  an  omis- 
sion to  name  in  a  record  the  sum  for  which  recovery 
was  had,  by  reason  whereof  a  levy  of  execution  is 
defeated,73  for  taking  or  approving  insufficient 
bond,76  unless  he  exercises  reasonable  care  in  ascer- 
taining its  sufficiency.77  He  may  be  held  to  respond 
in  damages  where  he  has  neglected  to  furnish  a  copy 
of  a  bill  of  exceptions  within  the  time  limited  for 
the  perfection  of  an  appeal,78  or  failed  to  properly 
index  a  judgment  and  so  prevent  it  from  becoming 
a  lien  on  the  debtor's  land,79  or  fails  to  docket  a  judg- 

Pomeroy,  8  Allen,  506;  Bice  v.  Coolldge,  121  Mass.  396,  23  Am.  Bep. 
279. 

72  Governor  of  Illinois  v.  Dodd,  81  111.  162. 

73  Collins  v.  McDaniel,  66  Ga.  203. 

74  Rosenthal  v.  Davenport,  38  Minn.  543,  38  N.  W.  618. 

75  Governor  of  Illinois  v.  Dodd,  81  111.  162. 

76  Ward  v.  Buell,  18  Ind.  104,  81  Am.  Dec.  349;  Hubbard  v. 
Switzer,  47  Iowa,  681;  Haverly  v.  McClelland,  57  Iowa,  182,  10  N. 
W.  342;  Topping  v.  Windley,  99  N.  C.  4,  5  S.  E.  14. 

77  Brock  v.  Hopkins,  5  Neb.  231. 

78  Houston  v.  Wandelohr,  14  Ky.  Law  Bep.  345,  14  S.  W.  345. 

79  Redmond  v.  Staton,  116  N.  C.  140,  21  S.  E.  186. 
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ment  at  all,80  or  to  enroll,  enter  or  index  a  decree 
which  he  has  marked  filed  and  laid  away  in  a 
drawer,81  or  omitted  to  copy  the  sheriff's  return  on 
the  summons  into  the  record,  whereby  a  judgment  is 
reversed  in  an  appellate  court,83  or  fails  to  insert  in 
a  complete  transcript  of  a  record  anything  properly 
belonging  therein,83  or  in  a  writ  testatum  fieri  facias 
a  waiver  of  exemptions  contained  in  the  note  upon 
which  the  judgment  was  taken,84  or  erroneously  en- 
ters upon  the  record  a  satisfaction  of  a  judgment.85 
Again,  a  clerk  of  court  is  responsible  for  the  re- 
sults where  he  has  not  entered  upon  his  attachment 
docket,  within  the  time  fixed  by  law  for  doing  so, 
an  attachment  filed  in  his  office,86  or  has  not  issued 
a  process  upon  a  praecipe  where  the  law  requires 
him  to  do  so,87  or  has  refused  to  issue  execution,88 
or  where  he  has  not  demanded  proof  of  right  to  the 
same,89  or  where  his  fees  have  been  tendered  him,90 
and  especially  where  two  creditors  have  obtained 
judgments  against  a  common  debtor  at  the  same  time, 
and  the  clerk  has  issued  execution  to  one  but  refused 
the  other,91  or  has  refused  to  make  a  transcript  of  a 
record  when  he  has  been  required  to  do  so  by  the 
litigants,92  or  to  issue  citation  to  appear  when  prop- 
so  Young  v.  Connelly,  112  N.  C.  646,  17  S.  E.  424. 
81  Strain  v.  Bobb,  30  S.  C.  342,  14  Am.  St.  Rep.  905,  9  S.  E.  271. 
S2  Clark  v.  Wilcox,  31  Tex.  322. 

83  Commonwealth  v.  Chambers,  1  Dana,  11. 

84  Wilson  v.  Arnold,  172  Pa.  St.  264,  33  Atl.  552. 

85  Van  Etten  v.  Commonwealth,  102  Pa.  St.  596. 

86  Stewart  v.  Sholl,  99  Ga.  534,  26  S.  E.  757. 

87  Baltimore  etc.  Ry.  Co.  v.  Weedon,  78  Fed.  584. 

88  Steele  v.  Thompson,  62  Ala.  323;  State  v.  Ritter,  20  Ind.  406; 
Bank  of  Newbern  v.  Jones,  17  N.  C.  284. 

89  Steele  v.  Thompson,  62  Ala.  323. 

90  State  v.  Ritter,  20  Ind.  406. 

91  Bank  of  Newbern  v.  Jones,  17  N.  C.  284. 

92  Bates  v.  Foree,  4  Bush,  432. 
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erly  demanded,  or  to  do  so  immediately  when  in- 
formed that  the  cause  of  action  will  be  barred  by 
prescription  unless  shortly  interrupted  by  citation.93 

§  181.    Township  Officers. — A  township,  like  the 

county,  is  but  a  governmental  agent  of  the  state,  and 
is,  therefore,  not  liable  in  the  absence  of  statute  for 
the  neglect  of  any  of  its  officers  performing  a  govern- 
mental duty.94  It  can  only  be  held  liable,  by  stat- 
ute, for  the  neglect  of  any  private  or  proprietary  duty 
which  may  cause  an  injury  to  the  individual.95  That 
being  so  upon  the  principles  set  forth  elsewhere  in 
discussing  the  personal  liability  of-  county  commis- 
sioners,96 it  must  follow  that  townships,  especially 
in  the  performance  of  governmental  duties,  cannot 
be  held  answerable  to  individuals  because  the  town- 
ship cannot  be  so  held;  nor  can  they  be  held  for  neg- 
lect in  performing  acts  which  fall  within  what  we 
may  appropriately  designate  as  private  or  proprietary 
duties — i.  e.,  while  carrying  on  that  part  of  the  busi- 
ness of  a  township  which  resembles  individual  in- 
terests. The  liability,  therefore,  of  township  officers, 
such,  for  example,  as  highway  officers,  supervisors 
of  highways,  will  depend  upon  the  statutes  of  the 
particular  state.  And  so,  therefore,  will  the  per- 
sonal liability  of  such  an  officer  for  his  own  neglect 
depend  also  upon  statute.  If  there  is  any  liability 
on  the  part  of  the  township  or  of  the  officer  indi- 
vidually, the  statute  must  be  clear  and  explicit.  A 
statute  imposing  the  public  duty  upon  a  supervisor 
of  highways  does  not  confer  a  private  right,  nor  im- 
pose a  private  duty  to  third  persons,  as  is  the  case 

93  Anderson  v.  Jouett,  14  La.  Ann.  614. 

94  Shearman  and  Redfield  on  Negligence,  sec.  256,  and  note,  p. 
475,  and  cases  there  cited. 

95  Id. 

96  Ante,  see.  171. 
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where  a  deed  is  delivered  to  a  recorder  for  entry,  or 
a  writ  to  a  sheriff  for  service.  Hence  it  follows  that, 
in  the  absence  of  an  explicit  statute  to  that  effect, 
a  private  action  will  not  lie  against  a  supervisor  of 
highways  for  damages  sustained  from  his  neglect 
to  keep  a  bridge  in  his  district  in  repair.97  In  one 
instance  a  contrary  doctrine  was  applied  where  a 
duty  was  imposed  in  general  but  comprehensive 
terms,  the  law  having  provided  the  officers  with  ample 
means  and  armed  them  with  coercive  power  to  meet 
and  sustain  their  liabilities.98 

Some  school  officers,  such  as  boards  of  education, 
are  township  officers,  and  as  such  owe  a  duty  to  the 
public  to  admit  and  keep  within  the  schools  all  chil- 
dren entitled  under  the  law  to  school  privileges,  and 
there  is  a  breach  of  a  duty  toward  the  individual 
which  is  a  tort  if  such  officers  wantonly  and  mali- 
ciously exclude  a  child  from  school.  The  right  of 
recovery  is  thus  limited.99  If  they  act  in  good  faith 
and  from  justifiable  motives  there  is  no  liability.100 
Other  ministerial  officers  of  townships,  such  as  clerks, 
are  upon  an  equal  plane  of  liability  with  ministerial 
officers,  the  principles  of  which  have  elsewhere  been 
discussed. 

97  Dunlap  v.  Knapp,  14  Ohio  St.  64,  82  Am.  Dec.  468;  Bartlett 
\.  Crozier,  17  Johns.  449,  8  Am.  Dec.  428;  Hover  v.  Barkhoof,  44  N. 
Y.  113.     See  Huffman  v.  San  Joaquin  Co.,  21  Cal.  426. 

98  Anne  Arundel  Commrs.  v.  Duckett,  20  Md.  468,  83  Am.  Dec. 
557. 

99  McCormick  v.  Burt,  95  111.  263,  35  Am.  Rep.  163;  Dritt  v. 
Snodgrass,  66  Mo.  286,  27  Am.  Rep.  343;  Board  of  Education  v. 
Purse,  101  Ga.  422,  28  S.  E.  896,  65  Am.  St.  Rep.  312,  327,  328, 
and  note,  pp.  330-339;  Stewart  v.  Southard,  17  Ohio,  402,  49  Am. 
Dec.  463. 

100  Id.;  Stewart  v.  Southard,  17  Ohio,  402,  49  Am.  Dec.  463;  Dona- 
hoe  v.  Richards,  38  Me.  379. 
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CHAPTER  XIV. 

LIABILITY  OP  PERSONS  IN  OFFICIAL  RELATIONS— 
COURT  OFFICIALS. 

§  182.    Receivers — Liability  for  torts. 

§  183.    Liability  of  executors  and  administrators. 

§  182.  Receivers— Liability  for  Torts.— Receivers 
sustain  a  peculiar  relation;  they  are  not  personally 
interested,  but  represent  the  court  and  also  the  cor- 
poration or  individual  whose  property  is  placed  in 
their  hands.  Receivers  of  railways  are  under  cer- 
tain obligations  to  the  public.  Ordinarily,  trustees 
are  personally  responsible  for  an  injury  sustained  by 
reason  of  the  negligence  of  those  employed  by  them.1 
But  different  rules  have  been  applied  to  receivers; 
they  are  only  personally  liable  when  they  themselves 
commit  the  wrong;  otherwise  their  liability  is  offi- 
cial. Actions  against  a  receiver  are  in  reality  actions 
against  the  funds1  or  property  in  his  hands.3  "As  a 
receiver  is  not  personally  liable  for  the  torts  of  his 
servants,  but  only  liable  in  his  official  capacity,  and 
as  the  damages  cannot  be  recovered  against  him  per- 
sonally or  collected  on  execution  against  his  individ- 
ual property,  a  judgment  rendered  while  the  re- 
ceiver is  in  possession  should  provide  for  its  payment 
out  of  the  trust  fund  or  the  property  in  the  hands 

1  Ballon  v.  Farnum,  9  Allen,  47. 

2  Ryan  v.  Hays,  62  Tex.  42;  Davis  v.  Duncan,  19  Fed.  477;  Little 
v.  Dusenberry,  47  N.  J.  L.  614,  50  Am.  Rep.  445;  McNulta  v.  Lock- 
ridge,  141  U.  S.  327,  21  Sup.  Ct  Rep.  11;  White  v.  Keokuk  etc. 
R.  R.  Co.,  52  Iowa,  97,  2  N.  W.  1016. 
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of  the  receiver  or  under  his  control."  3  It  must  be 
observed  that  the  general  doctrines  of  receiverships 
will  apply  in  making  inquiry  into  the  liability  for 
torts.  Some  of  these  are  that  a  receiver  is  an 
officer  of  the  court;  the  title  to  the  property  is  in 
the  court.  If  a  judgment  should  be  rendered  it  could 
not  be  enforced  by  execution.4  And  generally  no 
suit  can  be  maintained  against  a  receiver  except  upon 
consent  of  the  court,  without  subjecting  the  plaintiff 
to  contempt.  Receivers  of  railroads  demand  differ- 
ent rules  from  ordinary  receiverships.  Though  ap- 
pointed by  the  court,  a  receiver  of  a  railroad  cor- 
poration stands  in  many  important  respects  in  the 
place  of  the  corporation  itself;5  and  whether  or  not 
the  receiver  is  liable  should  be  tested  by  the  same 
rules  that  would  be  applied  if  the  corporation  was 
the  actual  party.6  Such  receivers  are  held  in  the 
same  light  as  common  carriers.7    Whether  or  not 

3  Bartlett  v.  Cicero  Light  H.  &  P.  Co.,  177  111.  68,  69  Am.  St.  Rep. 
206,  52  N.  E.  339;  McNulta  v.  Lockridge,  137  111.  270,  31  Am.  St. 
Rep.  362,  27  N.  E.  452.  "Damages  for  injuries  to  persons  or  prop- 
erty during  the  receivership,  caused  by  the  torts  of  the  receiver's 
agents  and  employees,  are  classed  as  a  part  of  the  operating  ex- 
penses of  the  corporation":  Id.;  Green  v.  Coast  Line  R.  R.  Co.,  97 
Ga.  15,  54  Am.  St.  Rep.  379,  24  S.  E.  814;  Sloan  v.  Central  Iowa 
Ry.,  62  Iowa,  728,  16  N.  W.  331;  Missouri  etc.  Ry.  v.  McFadden,  89 
Tex.  138,  33  S.  W.  853;  Erb  v.  Popritz,  59  Kan.  264,  68  Am.  St. 
Rep.  362,  52  Pac.  871;  Texas  Pac.  Ry.  Co.  v.  Johnson,  76  Tex.  421, 
18  Am.  St.  Rep.  60,  13  S.  W.  463;  Barton  v.  Barbour,  104  U.  S. 
130;  Kain  v.  Smith,  80  N.  Y.  470.  "Receiver  is  liable  in  his  official 
capacity  for  injuries  resulting  from  the  negligent  operation  of  the 
road  in  all  cases  where  the  company  itself  would  be  liable  if  it 
were  carrying  on  the  business  in  its  own  name":  See  monographic 
note  to  Naglee  v.  Alexandria  etc.  Ry.  Co.,  5  Am.  St.  Rep.  315,  citing 
numerous  cases.  See,  also,  monographic  note  in  69  Am.  St.  Rep. 
211;  Meara  v.  Holbrook,  20  Ohio  St.  137,  5  Am.  Rep.  633. 

4  Bartlett  v.  Keim,  50  N.  J.  L.  260,  262,  13  Atl.  7. 

5  Wall  v.  Piatt,  169  Mass.  398,  48  N.  E.  270.  , 

6  Klein  v.  Jewett,  26  N.  J.  Eq.  474. 

7  Nichols  v.   Smith,   115  Mass.  332;  Blumenthal  v.   Brainerd,  38 
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the  same  rules  of  law  shall  be  applied  to  private  cor- 
porations has  not  received  much  consideration  by 
the  courts,  although  in  Illinois  they  were,  but  without 
any  apparent  controversy  being  raised  as  to  the  pro- 
priety of  so  doing.8 

Another  question  arising  in  connection  with  this 
subject  is,  whether  or  not  leave  has  to  be  first  ob- 
tained to  institute  an  action  against  the  receiver. 
The  ordinary  rule  requires  that  such  consent  should 
first  be  obtained,  but  this  is  highly  impracticable  in 
railroad  receiverships,  and  a  fit  subject  for  statutory 
provision,  and  is  thus  provided  for  in  some  instances, 
allowing  suit  to  be  brought  against  a  receiver  of 
railroads  in  his  official  capacity  without  leave.  This 
is  of  local  concern  in  each  state.  The  statutes  are 
varied  in  their  provisions.9  The  question  has  been 
considered  in  several  cases  independently  of  any  stat- 
utory provision,  and  the  ordinary  rule  that  leave  of 
court  is  essential  when  it  is  desired  to  bring  suit 
against  a  receiver  in  his  official  capacity,  has  been 
applied.10     In    other    states    it    is    considered    un- 

Vt.  402,  91  Am.  Dec.  349;  Morse  v.  Brainard,  41  Vt.  550;  Paige  v. 
Smith,  99  Mass.  395. 

8  Bartlett  v.  Cicero  Light  etc.  Co.,  177  111.  68,  69  Am.  St.  Rep. 
206,  52  N.  B.  339.  See  Knickerbocker  v.  McKindley  Coal  etc.  Co., 
172  111.  535,  64  Am.  St  Rep.  54,  59,  50  N.  E.  330;  McNulta  v.  Lock- 
ridge,  137  111.  270,  31  Am.  St.  Rep.  362,  27  N.  E.  452. 

9  Ohio  Rev.  Stats.,  sec.  3415.  See  Brockert  v.  Central  Iowa  Ry. 
Co.,  82  Iowa,  369,  47  N.  W.  1026;  Sloan  v.  Central  Iowa  Ry.  Co., 
62  Iowa,  728,  16  N.  W.  331  (where  Iowa  statute  is  considered); 
Rouse  v.  Harry,  55  Kan.  589,  40  Pac.  1007  (Kansas  statute  dis- 
cussed); Wall  v.  Piatt,  169  Mass.  398,  48  N.  E.  270  (for  Massachu- 
setts statute);  Ohio  etc.  R.  R.  Co.  v.  Pitch,  20  Ind.  498;  Indiana 
etc.  Ry.  Co.  v.  Ray,  51  Ind.  269  (Indiana  statute).  In  Connecticut 
the  statute  relieves  receiver  from  personal  liability:  Lamphear  v. 
Buckingham,  33  Conn.  237. 

10  Barton  v.  Barbour,  3  McAr.  212,  36  Am.  Rep.  104,  affirmed 
in  Barton  v.  Barbour,  104  U.  S.  126  (suit  in  district  court  against 
receiver  of  railway  appointed  in  Virginia).    To  same  effect  are  Keen 

Torts,  Vol.  1—27 
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necessary  to  first  obtain  leave  of  court  to  sue  the  re- 
ceiver.11 A  receiver  of  a  railroad  company  appointed 
by  a  United  States  court  may,  under  a  statute  passed 
in  1887  and  amended  in  1888,  be  sued  with  respect  to 
any  act  or  transaction  of  his  in  carrying  on  the  busi- 
ness.12 

§  183.  Liability  of  Executors  and  Administrators  — 
There  are  two  principles  applied  in  determining  the 
liability  of  executors  and  administrators.  Ordinarily, 
torts  committed  by  an  executor  or  administrator  are 
acts  outside  and  beyond  their  power,  and  there  should 
be  no  official  liability,  but  the  responsibility  should 
be  personal,  and  the  estate  should  not  be  held  to 
respond.  If,  however,  the  estate  receives  the  benefit 
of  a  wrong  committed  by  such  representative,  there 
may  be  an  official  liability;  otherwise  there  is  no 
liability  on  the  part  of  the  estate.13  Such  a  liability 
will  rarely  ever  arise.  An  executor  cannot,  it  is1 
held,  subject  the  estate  in  his  hands  for  administra- 
tion to  a  new  liability  by  a  wrongful  act.14    Hence 

v.  Breckenridge,  96  Ind.  69;  Klein  v.  Jewett,  26  N.  J.  Eq.  474; 
Palys  v.  Jewett,  32  N.  J.  Eq.  302;  De  Graffenried  v.  Brunswick  etc. 
R.  R.  Co.,  57  Ga.  22;  Beach  on  Receivers,  sec.  652;  Little  v.  Dusen- 
berry,  46  N.  J.  L.  614,  50  Am.  Rep.  445;  Wyatt  v.  Ohio  &  M.  R. 
Co.,  10  111.  App.  289. 

li  Allen  v.  Central  R.  R.  Co.,  42  Iowa,  683;  St.  Joseph  etc.  R.  Co. 
v.  Smith,  19  Kan.  225;  Lyman  v.  Central  Vermont  R.  R.  Co.,  59 
Vt.  167,  10  Atl.  346;  Burke  v.  Ellis  (1900),  105  Tenn.  702,  58  S.  W. 
855  ("Action  lies  in  any  court  ....  against  the  receiver  of  rail- 
road properties  appointed  by  the  chancery  court,  in  the  absence  of 
any  prohibition  by  the  court  appointing  him,  for  any  tort  .... 
committed  or  incurred  by  him  in  the  operation  of  the  impounded 
property"). 

12  24  U.  S.  Stats,  at  Large,  554,  sec.  3;  25  U.  S.  Stats,  at  Large, 
433;  Smith  on  Receivers,  sec.  84. 

13  Wall  v.  Kellogg,  16  N.  Y.  385;  Carr  v.  Tate  (1899),  107  Ga.  237, 
33  S.  E.  47;  Parker  v.  Barlow,  93  Ga.  700,  21  S.  E.  213. 

14  In  re  Van  Slooten  v.  Dodge,  145  N.  Y.  327,  39  N.  E.  950;  Ster- 
rett  v.  Barker,  119  Cal.  492,  51  Pac.  695;  Eustace  v.  Jahns,  38  Cal.  13. 
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it  is  considered  that  a  trespass  by  an  executor  is  his 
individual  tort;15  and  an  administrator  who  takes  the 
property  of  a  widow  is  a  trespasser,  and  is  personally 
liable;16  and  so  where  he  willfully  and  maliciously 
takes  possession  of  property  not  belonging  to  the  es- 
tate;17 and  if  he  sells  such  property  he  is  liable  in 
conversion.18  And  so  an  executor  is  liable  for  con- 
cealment or  false  representations  in  the  sale  of 
land.19 

ib  Plimpton  v.  Richards,  59  Me.  115. 

16  Herd  v.  Herd,  71  Iowa,  497,  32  N.  W.  469. 

17  Rough  v.  Womer,  76  Mich.  375,  43  N.  W.  573;  Pryor  v.  Morgan, 
170  Pa.  St.  568,  33  Atl.  98. 

18  Simpson  v.  Snyder,  54  Iowa,  557,  6  N.  W.  730;  Daily  v.  Daily, 
66  Ala.  266;  Davis  v.  Schmidt  (Ind.),  31  N.  E.  840. 

i»  West  v.  Wright,  98  Ind.  335;  Westfall  v.  Dungan,  14  Ohio  St. 
276. 
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CHAPTER  XV. 

LIABILITY  OF  JUDICIAL  OFFICEKS. 

§  184.  Judicial  liability  for  official  neglect— The  undisputed  doc- 
trine of  judicial  immunity. 

§  185.    The  reason  for  the  rule  of  judicial  immunity. 

§  186.  The  disputed  doctrine  of  immunity  as  to  courts  of  inferior 
or  limited  jurisdiction. 

§  187.  Same  continued— Reason  of  rule  of  liability  of  magistrates— 
The  doctrine  being  questioned. 

§  188.  Same  continued — Distinction  between  want  and  excess  6f 
jurisdiction   further  particularly  considered. 

§  189.  Same  continued— When  court  acts  without  or  in  excess  of 
jurisdiction — The  authorities  classified. 

§  184.  Judicial  Liability  for  Official  Neglect— The  Un- 
disputed Doctrine  of  Judicial  Immunity. — The  subject  of 
this  section  is  an  old  and  much  discussed  question, 
and  what  we  here  state  as  the  undisputed  doctrine 
of  judicial  immunity,  with  reference  to  which  all  de- 
cisions from  the  earliest  times  have  agreed,  is  a  fa- 
miliar doctrine.  In  English  law  the  rule  has  been 
thus  stated:  "The  law  has  freed  the  judges  of  all  the 
courts  of  record  from  all  prosecutions  whatsoever, 
except  in  the  parliament,  for  anything  done  by  them 
openly  in  such  courts  as  judges."  "That  the  judges 
of  the  courts  of  general  jurisdiction  were  not  held 
liable  to  answer  personally  for  their  errors  in  judg- 
ment. The  protection  as  to  them  is  absolute  and 
universal;  with  respect  to  the  inferior  courts,  it  is 
only  when  they  act  within  their  jurisdiction."1 
With  reference  to  the  latter  statement  concerning 

l  Miller  v.  Leare,  2  Black,  1141;  Floyd  v.  Barker,  12  Coke,  23; 
Hammond  v.  Howell,  1  Mod.  184. 
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the  liability  of  judges  of  courts  of  limited  jurisdiction 
who  are  immune  from  official  liability  only  when  they 
are  acting  within  their  jurisdiction,  is  where  dispute 
arises,  among  American  authorities,  and,  therefore, 
this  question  is  eliminated  from  discussion  in  this 
section.  The  doctrine  that  we  desire  to  here  state  is 
the  undisputed  general  rule  that  all  judges  of  courts 
of  general  or  of  limited  jurisdiction  are  free  from  per- 
sonal responsibility  when  acting  within  their  jurisdic- 
tion. 

It  is  clear  and  well-established  law,  and  has  been 
from  the  earliest  times,  that  a  judge  of  a  court  of  gen- 
eral or  of  limited  jurisdiction,  or  a  magistrate,  or  an 
officer  empowered  to  exercise  what  is  commonly  ex- 
pressed and  understood  as  quasi  judicial  powers 
(which  we  have  thought,  however,  to  be  inapt),2  is  not 
liable  for  any  act  in  the  rightful  exercise  of  his  judi- 
cial power  for  any  mistake  of  judgment,  resulting  in 
an  injury  to  person  or  property.  The  general  princi- 
ple which  excepts  judges  or  magistrates  from  answer- 
ing to  a  private  action  in  tort  for  any  judgment  given 
in  the  due  course  of  the  administration  of  justice  has 
as  deep  root  in  the  common  law  as  any  of  the  primary 
maxims  of  law.  So  long  as  the  courts  of  either  class 
keep  within  their  jurisdiction,  there  is  no  difference 
in  their  judicial  immunity,  and  uniformity  of  decision 
with  reference  to  this  proposition  has  always  pre- 
vailed, a  few  leading  authorities  being  cited  in  its  sup- 
port.3   It  has  been  said  that  judges  of  courts  of  supe- 

2  Ante,  sec.  157. 

3  Yates  v.  Lansing,  9  Johns.  395,  6  Am.  Dee.  290;  Pratt  v.  Gard- 
ner, 2  Cush.  63,  48  Am.  Dec.  652;  Lange  v.  Benedict,  73  N.  Y.  12. 
29  Am.  Rep.  80;  Stewart  v.  Hawley,  21  Wend.  552;  Busteed  v.  Par- 
sons, 54  Ala.  393,  25  Am.  Rep.  688;  Stewart  v.  Case,  53  Minn.  62, 
39  Am.  St.  Rep.  575,  54  N.  W.  938;  Bradly  v.  Fisher,  13  Wall.  335; 
Stewart  v.  Cooley,  23  Minn.  347,  23  Am.  Rep.  690;  Randall  v. 
Brigham,  7  Wall.  523;  Fawcett  v.  Dole,  67  N.  H.  168,  29  Atl.  693; 
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rior  or  of  general  jurisdiction  are  absolutely  free  from 
liability.4  We  find,  also,  the  statement  made  by 
American  authorities  that  judges  of  courts  of  superior 
or  general  jurisdiction  are  not  liable  to  civil  action 
for  their  judicial  acts,  even  when  they  are  in  excess 
of  jurisdiction.6  The  question  suggested  by  these  ex- 
pressions is,  whether  such  judges  may  ever  be  held  for 
the  performance  of  acts  beyond  the  scope  of  their 
power  or  jurisdiction.  What  is  meant  by  the  abso- 
lute judicial  immunity  of  judges  of  courts  of  general 
jurisdiction?  For  the  purpose  of  properly  under- 
standing this  rule,  it  must  be  remembered  that  there 
is  a  clear  distinction  between  an  "excess  of  jurisdic- 
tion" and  "a  clear  absence  of  all  jurisdiction"  of  the 
subject  matter  or  person.  The  operation  of  the  rule 
of  judicial  immunity  extended  to  the  two  classes  of 
courts  with  reference  to  this  matter  appears  to  be 
this:  There  is  no  liability  on  the  part  of  judges  of 
courts  of  general  jurisdiction  for  acts  in  excess  of 
their  jurisdiction  due  to  a  mistake  of  judgment,  be- 
cause, whether  or  not  such  judges  have  jurisdiction 
in  a  given  case  depends  upon  the  course  pursued  by 
either  the  common  law  or  chancery  courts,  as  deter- 
mined by,  perhaps,  numerous  adjudications,  and  not 
from  statutes,  as  is  the  jurisdiction  of  courts  of 
limited  power.  The  exercise  of  the  judicial  mind  by 
courts  of  general  jurisdiction  in  the  determination 
of  close  and  difficult  jurisdictional  questions  involves 
as  much  nicety  of  discrimination,  legal  learning  and 
discretion,  as  does  the  decision  of  questions  of  sub- 
stantive law.  There  is,  then,  the  same  reason  for 
holding  judges  free  from  liability  in  deciding  such 

State  v.  Whittaker,  45  La.  Ann.  1299,  14  South.  66;  Harrison  v. 
Reddin,  53  Kan.  265,  36  Pac.  325;  Lane  v.  Crosby,  42  Me.  327; 
Clark  v.  Spicer,  6  Kan.  440. 

4  Miller  v.  Leare,  2  Black,  1141. 

6  Bradly  v.  Fisher,  13  Wall.  351. 
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questions  as  there  is  when  adjudging  other  questions 
not  of  jurisdiction. 

On  the  contrary,  the  rule  seems  to  be  clear  that  a 
judge  of  a  court  of  general  jurisdiction  may  be  held 
liable  when  he  acts  wholly  without  jurisdiction.  It 
is  a  familiar  proposition  that  to  be  free  from  liability 
for  an  act  by  a  judge,  the  same  must  have  been  done 
as  judge,  in  his  judicial  capacity,  and  it  must  have 
been  a  judicial  act.6 

With  reference  to  acts  committed  by  judicial  offi- 
cers of  either  class,  there  should  be,  and  is,  no  dis- 
tinction; if  there  is  no  jurisdiction  at  all,  there  is  no 
immunity  for  either  class.  "For  English  judges, 
when  they  act  wholly  without  jurisdiction  have  no  priv- 
ilege."7 

It  is  likewise  the  rule  in  this  country  that  judges 
of  superior  courts  are  not  liable  to  civil  actions  for 
their  judicial  acts,  though  in  excess  of  their  jurisdic- 
tion, unless,  perhaps,  they  are  done  maliciously  or  cor- 

6  Calder  v.  Halket,  3  Moore  P.  C.  O.  28;  Perkins  v.  Proctor,  2 
Wils.  382;  Malshalsea  Case,  10  Coke,  65.  Mr.  Justice  Folger,  in  a 
very  learned,  opinion,  says:  "Such  as  are  by  law  made  judges  of 
another  shall  not  be  criminally  liable  to  an  action  for  what  they 
do  as  judges;  ....  where  there  is  no  jurisdiction  at  all,  there  is 

no  judge;  the  proceeding  is  as  nothing No  action  will  lie 

against  a  judge,  acting  in  a  judicial  capacity,  for  any  errors  he 
may  commit  in  a  matter  within  his  jurisdiction.  Judges  of  supe- 
rior or  general  jurisdiction  are  not  liable  to  civil  actions  for  their 
judicial  acts,  even  when  such  acts  are  in  excess  of  their  jurisdic- 
tion, and  are  alleged  to  have  been  done  maliciously  and  corruptly. 
....  To  be  free  from  liability  for  the  act,  it  must  have  been  done 
as  judge,  in  his  judicial  capacity;  it  must  have  been  a  judicial  act": 
Lange  v.  Benedict,  73  N.  Y.  12,  29  Am.  Rep.  80;  Bradley  v.  Fisher, 
13  Wall.  335. 

7  Calder  v.  Halket,  3  Moore  P.  C.  C.  28,  cited  with  approval  in 
Lange  v.  Benedict,  73  N.  Y.  12,  29  Am.  Rep.  80,  93.  "Where  is  no 
jurisdiction  at  all,  there  is  no  judge;  the  proceeding  is  nothing": 
Id.;  Perkin  v.  Proctor,  2  Wils.  382-394;  Houlden  v.  Smith,  14  Q.  B. 
841;  Woodward  v.  Paine,  15  Johns.  493. 
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ruptly,8  though  it  appears  that,  as  a  general  rule,  no 
action  will  lie  for  neglect  of  official  duty  which  is  ju- 
dicial or  discretionary  in  its  nature,  however  gross  or 
corrupt  such  neglect  may  be,  the  remedy  in  such  cases 
being  a  public  one  by  indictment  or  impeachment.9 

§  185.  The  Reason  for  the  Rule  of  Judicial  Immunity. 
Having  stated  in  the  previous  section  the  abstract 
general  rule  of  judicial  immunity,  we  shall  now  here 
set  forth  the  reasons  upon  which  the  rule  is  based. 
This  can  best  be  done  in  the  language  of  the  courts, 
they  being  well  stated  by  Chief  Justice  Shaw  of  Mas- 
sachusetts as  follows:  "It  is  a  principle  lying  at  the 
foundation  of  all  well-organized  jurisprudence,  that 
every  judge,  whether  of  a  higher  or  lower  court,  exer- 
cising the  jurisdiction  vested  in  him  by  law,  and  de- 
ciding upon  the  rights  of  others,  should  act  upon  his 
own  free,  unbiased  convictions,  uninfluenced  by  any 
apprehension  of  consequences.  It  is  with  a  view  to 
his  qualifications  for  this  duty,  as  well  in  regard  to  his 
firmness  as  to  his  intelligence  and  impartiality,  that 
he  ought  to  be  selected  by  the  appointing  power.  He 
is  not  bound,  at  the  peril  of  an  action  for  damages, 
or  of  a  personal  controversy,  to  decide  right,  in  mat- 
ter either  of  law  or  of  fact;  but  to  decide  according  to 
his  own  convictions  of  right,  of  which  his  recorded 
judgment  is  the  best,  and  must  be  taken  to  be  con- 
clusive, evidence.  Such,  of  necessity,  is  the  nature 
of  the  trust  assumed  by  all  on  whom  judicial  power, 
in  greater  or  less  measure,  is  conferred.     This  trust 

8  Lange  v.  Benedict,  73  N.  Y.  12,  29  Am.  Rep.  80  (opinion); 
Bradly  v.  Fisher,  13  Wall.  335;  Randall  v.  Brigham,  7  Wall.  523 
(obiter). 

9  Wilson  v.  Mayor  of  N.  Y.,  1  Denio,  595,  43  Am.  Dec.  719,  and 
note;  Cunningham  v.  Bucklin,  8  Cow.  178,  18  Am.  Dec.  432;  Stewart 
v.  Case,  53  Minn.  62,  39  Am.  St.  Rep.  575,  54  N.  W.  938  (by  what- 
ever motives  prompted). 
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is  fulfilled  when  he  honestly  decides  according  to  the 
conclusions  of  his  own  mind  in  a  given  case,  although 
there  may  be  great  conflict  of  evidence,  great  doubts 
of  the  law,  and  when  another  mind  might  honestly 
come  to  a  different  conclusion.  But  in  a  controverted 
case,  however  slight  may  be  the  preponderance  in  one 
scale,  it  must  lead  to  a  decision  as  conclusive  as  if  the 
weight  were  all  in  that  scale.  Now,  it  is  manifest 
that  to  every  controversy  there  are  two  sides,  and 
that  a  decision  in  favor  of  one  must  be  against  an- 
other. And  this  may  extend  to  every  interest  which 
men  hold  most  dear;  to  property,  reputation,  and  lib- 
erty, civil  and  social;  to  political  and  religious  privi- 
leges; to  all  that  makes  life  desirable,  and  to  life  it- 
self. If  an  action  might  be  brought  against  the  judge 
by  a  party  feeling  himself  aggrieved,  the  judge  would 
be  compelled  to  put  in  issue  facts  in  which  he  has  no 
interest,  and  the  case  must  be  tried  before  some  other 
judge,  who,  in  his  turn,  might  be  held  amenable  to  the 
losing  party  and  so  on  indefinitely."10  Such  an  ex- 
emption is  absolutely  essential  to  the  very  existence, 
in  any  valuable  form,  of  the  judicial  office  itself,  for  a 
judge  could  not  be  either  respected  or  independent  if 
his  motives  for  his  official  action  or  his  conclusions,  no 
matter  how  erroneous,  could  be  put  in  question  at  the 
instance  of  every  malignant  or  disappointed  suitor.11 
"An  independent  judiciary  is  justly  regarded  as  essen- 
tial to  the  public  welfare  and  the  best  interests  of  so- 
ciety."12 It  is  said  that  the  distinction  as  to  judicial 
immunity  of  the  two  classes  of  courts  grows  out  of  the 
different  presumptions  that  the  law  indulges  in  re- 
gard to  their  jurisdiction.  The  presumption  in  re- 
gard to  courts  of  general  jurisdiction  is  that  the  court 

10  Pratt  v.  Gardner,  2  Cush.  63,  48  Am.  Dec.  652. 

n  Grove  v.  Van  Duyn,  44  N.  J.  L.  654,  43  Am.  Rep.  412. 

12  Stewart  v.  Cooley,  23  Minn.  347,  23  Am.  Rep.  690. 
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has  acted  within  the  scope  of  its  jurisdiction,  while 
no  such  presumption  in  favor  of  the  jurisdiction  of 
courts  of  limited  jurisdiction  is  indulged.13  There  is 
nothing  in  this  rule  that  aids  in  the  solution  or  in  the 
application  of  the  so-called  rule  of  judicial  immunity, 
but  the  rule  of  presumption  indulged  for  or  against 
the  judgment  of  the  court  of  either  class  is  for  a 
wholly  different  purpose,  viz.,  to  aid  in  determining 
the  verity  of  judgments  as  against  collateral  attack.14 

§  186.  The  Disputed  Doctrine  of  Immunity  as  to 
Courts  of  Inferior  or  Limited  Jurisdiction. — Coming  now 
to  a  consideration  of  the  question  of  the  application 
of  the  doctrine  of  judicial  immunity  to  courts  of  in- 
ferior or  limited  jurisdiction,  we  find  that  there  has 
been  much  more  litigation  with  reference  thereto  than 
in  the  case  of  judges  of  general  jurisdiction;  naturally 
so,  because  there  is  likely  much  more  injury  to  be 
done  by  the  magistrates,  due  partially  to  the  class 
of  men  usually  filling  such  positions,  as  well  to  the 
rule  of  law  usually  applied  to  this  class  of  courts, 
which,  in  some  instances,  makes  it  very  difficult  for 
them  to  guard  against  liability.  The  same  leading 
purpose  applies  here  as  in  the  case  of  judges  of  courts 
of  superior  jurisdiction,  viz.,  that  we  may  have  a  fear- 
less and  impartial  administration  of  justice,  and  at 
the  same  time  guard  against  a  wanton  and  oppressive 
abuse  of  legal  authority.  The  common  law  affords 
to  all  inferior  tribunals  and  magistrates  complete 
protection  in  the  discharge  of  their  official  duty,  so 
long  as  they  act  within  the  scope  of  their  jurisdiction, 
however  false  and  erroneous  may  be  the  conclusions 
and  judgments  at  which  they  arrive.15 

13  Truman  v.  Walton,  59  Ohio  St.  529,  53  N.  E.  57;  Cooley  on 
Torts,  487,  notes,  2,  3. 

14  Kinkead's  Practice,  sees.  78-80. 

15  Ante,  sec.  184,  note,  3,  and  cases;  Piper  v.  Pearson,  2  Gray, 


427  LIABILITY   OF   JUDICIAL    OFFICERS.  §186 

On  the  other  hand,  they  must,  at  their  peril,  keep 
within  their  prescribed  jurisdiction,  and  if  they  act 
without  any  jurisdiction  over  a  subject  matter,  or  of 
a  person,  and  transcend  the  limits  of  their  authority, 
or  if,  having  cognizance  of  a  cause,  they  are  guilty  of 
an  excess  of  jurisdiction,  they  are  answerable  to  any 
one  whose  rights  have  been  invaded.  It  matters  not 
whether  their  acts  were  characterized  by  honesty  of 
purpose,  except  that  this  may  be  shown  by  way  of 
mitigation  of  damages.  This  is  the  common-law  rule, 
and  it  has  been  generally  adopted  and  followed  in  the 
several  states  in  this  country,  though,  as  we  shall 
presently  see,  there  has  been  some  departure  from  it 
in  some  states.  If,  then,  a  magistrate  acts  beyond 
the  limits  of  his  jurisdiction,  his  proceedings  are 
deemed  to  be  coram  non  judice,  and  void;  and  if  he  at- 
tempts to  enforce  any  process  founded  on  any  judg- 
ment, sentence  or  conviction  in  such  case,  he  thereby 
becomes  a  trespasser.3  a  And  so  it  is  considered  that 
if  a  judge  of  a  court  of  limited  or  inferior  jurisdiction 
while  acting  within  the  scope  of  his  powers,  but  acts 
from  impure  or  corrupt  motives,  or  willfully,  cor- 
ruptly, or  maliciously,  without  probable  cause,  as 
maliciously  conspiring  with  others  to  institute  in  his 
court  a  malicious  prosecution,  he  is  liable  to  the  party 
injured  for  malicious  abuse  of  process.17 

120,  61  Am.  Dec.  438;  Coleman  v.  Roberts,  113  Ala.  323,  59  Am.  St. 
Rep.  Ill,  21  South.  449;  BusteeS  v.  Parsons,  54  Ala.  393,  25  Am. 
Rep.  688;  Brooks  v.  Mangan,  86  Mich.  576,  24  Am.  St.  Rep.  137,  49 
N.  W.  633. 

16  Piper  v.  Pearson,  2  Gray,  120,  61  Am.  Dec.  438;  Borden  v. 
Fitch,  15  Johns.  121,  8  Am.  Dec.  225;  Bigelow  v.  Stearns,  19  Johns. 
39,  10  Am.  Dec.  189;  Allen  v.  Gray,  11  Conn.  95;  Truesdell  v.  Combs, 
33  Ohio  St.  186;  Cohoon  v.  Speed,  47  N.  C.  133;  Truman  v.  Walton, 
59  Ohio  St.  517,  529,  53  N.  E.  57. 

it  Stewart  v.  Cooley,  23  Minn.  347,  23  Am.  Rep.  690;  Shearman 
and  Redfleld  on  Negligence,  sec.  303,  and  cases,  note  11,  p.  545. 
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§  187.  Same  Continued— Reason  of  Rule  of  Liability 
of  Magistrates— The  Doctrine  Being  Questioned.— The 
reason  for  the  rule  of  liability  on  the  part  of  magis- 
trates or  courts  of  limited  jurisdiction,  for  acts  be- 
yond or  in  excess  of  their  jurisdiction,  which  liability, 
we  have  seen,  is  not  imposed  upon  courts  of  general 
jurisdiction,  is  that  the  jurisdiction  of  the  inferior 
court  is  prescribed  by  statute;  such  courts  do  not 
have  to  look  to  the  numerous  adjudications  at  common 
law,  or  of  the  various  states,  but  to  plain,  specific 
statutes,  and  they  are  bound  to  know  and  keep  with- 
in their  limits. 

Some  courts  are  now  contending  that  the  same  im- 
munity granted  courts  of  general  jurisdiction  for  mis- 
takes in  passing  on  questions  of  their  jurisdiction 
should  be  extended  to  magistrates  and  courts  of  lim- 
ited jurisdiction.  It  is  claimed  that  all  judicial  offi- 
cers stand  on  the  same  footing,  and  must  be  governed 
by  the  same  rules.  The  reasons  furnished  by  the 
older  authorities  and  learned  writers  for  the  distinc- 
tion are  condemned.  It  is  suggested  that  as  the 
courts  of  limited  jurisdiction  possess  less  knowledge  of 
the  law,  they  are  for  that  reason  more  liable  to  make 
mistakes  than  are  the  judges  who  preside  in  courts 
of  general  jurisdiction,  and  should  have  greater 
immunity.  And  so  a  contrary  rule  is  adopted  in 
some  states  that  where  a  judge  of  a  court  of  limited 
or  inferior  jurisdiction  decides  in  the  progress  of  his 
investigation  or  proceeding  that  he  has  greater  pow- 
ers than  he  actually  possesses,  and  pronounces  a  sen- 
tence or  judgment  in  excess  of  his  powers,  which  is 
void,  he  is  not  personally  answerable  to  a  person  in- 
jured thereby.  This  is  applying  the  rule  of  judicial 
immunity  for  an  excess  of  jurisdiction,  due  to  errone- 
ous judgment,  the  same  as  prevails  with  reference  to 
courts  of  general  jurisdiction.     The  courts  arriving  at 
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this  conclusion  do  not  disturb  the  rule  that  all  courts 
are  liable  when  there  is  a  clear  absence  of  jurisdic- 
tion. Wisconsin,  Georgia,  Iowa,  and  perhaps  some 
other  states  are  found  supporting  the  doctrine  just 
stated.18 

§  188.  Same  Continued— Distinction  Between  Want 
and  Excess  of  Jurisdiction  Further  Particularly  Con- 
sidered.— The  general  doctrines  of  judicial  immunity 
have  been  discussed.10  It  is  our  purpose  to  pursue 
the  subject  more  in  detail  in  an  endeavor  to  make 
clear  some  confusion  that  seems  to  have  arisen  in 
respect  to  it.  It  appears  that  there  has  been  some 
difficulty  in  the  minds  of  some  of  our  courts  and 
writers  with  reference  to  the  principle  of  distinction 
between  an  entire  want  of  or  total  failure  of  jurisdic- 
tion, and  an  excess  of  jurisdiction  when  once  attached, 
as  well  as  an  inaccurate  conception  and  use  of  the 
American  cases  on  this  subject.  Mr.  Justice  Bardeen, 
of  the  supreme  court  of  Wisconsin,20  appreciates  the 
distinction,  as  shown  by  the  following  language  from 
his  opinion:  "There  is  a  distinction  running  through 
many  of  the  cases  between  a  proceeding  instituted 
and  carried  on  by  a  magistrate,  where  the^  initial  act 
failed  to  secure  jurisdiction,  or,  having  secured  it,  he 
had  lost  it  by  neglect  of  legal  requirements,  and  those 
where  jurisdiction  has  been  secured,  and  during  the 
progress  of  the  investigation  the  magistrate,  in 
view  of  the  situation,  decides  that  he  possesses 
greater    power   than   he   actually   possesses."     The 

18  Robertson  v.  Parker,  99  Wis.  652,  67  Am.  St.  Rep.  889,  75 
N.  W.  423;  Fulton  v.  State,  103  Wis.  238,  74  Am.  St.  Rep.  854,  79 
N.  W.  234;  Thompson  v.  Jackson,  93  Iowa,  376,  61  N.  W.  1004;  Mc- 
Call  v.  Cohen.  16  S.  C.  445,  42  Am.  Rep.  641. 

19  Ante,  sees.  184,  187. 

20  Robinson  v.  Parker,  99  Wis.  652,  67  Am.  St.  Rep.  889,  75  N.  W. 
423. 
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learned  justice  recognizes,  also,  the  rule  that  for  an 
excess  of  jurisdiction  there  is  no  liability,  but  if  the 
court  of  limited  jurisdiction  acts  with  full  knowledge 
of  his  want  of  authorty,  he  is  liable  to  an  action.  But 
the  court  refers  to  cases  holding  the  magistrate  liable 
for  acting  without  any  jurisdiction,  as  maintaining  a 
strict  rule  of  liability,  closing  his  opinion  with  the 
statement  that  they  "are  content  ....  to  join  in 
the  increasing  procession  of  states  that  have  adopted 
and  are  following  the  more  humane  and  less  stringent 
test  of  liability  in  cases  of  this  kind."  The  latter 
language  emphasizes  the  statement  made  that  there 
is  confusion  and  misunderstanding  of  the  American 
cases.  The  cases  referred  to  by  the  learned  justice 
as  disagreeing  with  the  rule  of  nonliability  for  an  ex- 
cess of  jurisdiction,  and  generally  referred  to  in  this 
connection,  are  cases  of  clear  absence  of  jurisdiction, 
and  should  not  be  confused  with  cases  of  mere  excess 
of  jurisdiction. 

There  are  three  points  to  be  kept  in  mind  with  re- 
spect to  judicial  liability,  viz.:  1.  The  rule  of  judicial 
immunity  which  exempts  courts  of  general  jurisdic- 
tion from  liability  in  a  civil  action  for  acts  done  by 
them  in  the  exercise  of  their  judicial  functions,  which 
obtains  in  all  countries,  and  has  been  the  settled  doc- 
trine of  the  English  courts  for  many  centuries,  and 
has  never  been  denied  in  this  country;21  and  this  rule 
of  exemption  is  equally  true  in  respect  of  judges  of 
inferior  courts,  except  possibly  as  to  the  right  to  call 
in  question  the  motives  with  which  they  act — wheth- 
er ignorantly,  willfully  or  corruptly  ;82  and  2.  The 
rule  that  where  there  is  no  jurisdiction  there  is  no 

21  Bradley  v.  Fisher,  13  Wall.  335;  McCall  v.  Cohen,  16  S,  6". 
445,  42  Am.  Rep.  641;  Yates  v.  Lansing,  5  Johns.  291;  Floyd  v. 
Barker,  12  Coke,  25. 

22  McCall  v.  Cohen,  16  S.  C.  445,  42  Am.  Rep.  641. 
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judge,  and  hence  there  is  a  trespass,  which  is  equally 
applicable  to  both  classes  of  courts;  and  3.  Where 
courts  have  acquired  jurisdiction,  but  act  in  excess 
thereof. 

§  189.    Same  Continued— When  Court  Acts  Without 
or  in  Excess  of  Jurisdiction— The  Authorities  Classified.— 

Reference  was  made  in  the  previous  section  to  the 
early  rule  prevailing  at  common  law,  that  when  there 
is  no  jurisdiction  there  is  no  judge,  and  hence  a  liabil- 
ity, and  that  this  rule  applies  to  both  courts  of  supe- 
rior and  inferior  jurisdiction.  The  importance  of  the 
subject,  and  the  apparent  conflict  of  authority  justi- 
fies a  further  consideration,  and  especially  a  particu- 
lar classification  of  the  authorities.  The  distinction 
between  a  total  want  and  excess  of  jurisdiction  is 
clearly  recognized  in  some  authorities  in  this  coun- 
try.23 It  requires  very  accurate  discrimination  and 
analysis  to  observe  the  distinction  between  a  total 
failure  of  jurisdiction  on  the  part  of  a  justice  and  an 
erroneous  conclusion  by  a  court  of  general  jurisdic- 
tion of  a  matter  within  its  jurisdiction.  It  "is  also 
sometimes  difficult,  if  not  impossible,  to  see  any  dis- 
tinction between  a  case  where  a  court  of  inferior  ju- 
risdiction is  called  upon  to  decide,  upon  a  complaint 
being  lodged  with  it,  whether  it  charges  a  crime  or 
not,  and  erroneously  concludes  that  it  does,  and  a 
similar  case  where  a  court  of  general  jurisdiction  is 
similarly  called  upon  to  decide  a  similar  question,  and 
erroneously  arrives  at  a  conclusion  that  it  does. 

In  such  case,  the  magistrate  is  held,24  while  the 
judge  of  the  superior  court  is  not.25  The  reason  fur- 
nished for  this  difference  in  the  rules  applicable  to 

23  Bradley  v.  Fisher,  13  Wall.  335. 

24  Truesdell  v.  Combs,  33  Ohio  St.  186. 

25  Bradley  v.  Fisher,  13  Wall.  335. 
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the  two  classes  of  courts  have  been  stated.  It  may 
now  be  further  noted  that  in  the  case  of  the  court  of 
general  jurisdiction,  having  general  criminal  juris- 
diction, the  particulars  as  to  whether  a  crime  has  been 
committed  are  the  very  things  which  are  committed 
to  the  decision  of  such  courts.  Where  a  judge  is  called 
upon  by  the  facts  before  him  to  decide  whether  his 
authority  extends  over  the  matter,  such  an  act  is  a 
judicial  act,  and  such  officer  is  not  liable  in  a  suit  to 
the  person  affected  by  the  decision,  whether  it  be 
right  or  wrong. 

Formerly,  in  criminal  law,  when  the  common  law 
as  to  crimes  was  in  force,  the  courts  of  general  juris- 
diction, when  called  upon  to  decide  whether  a  crime 
was  charged,  had  to  resort  to  the  common  law  for  de- 
cision, and  not  to  statutes  as  did  the  inferior  courts. 
And  so  with  respect  to  questions  in  civil  law.  This 
is,  perhaps,  one  of  the  most  cogent  reasons  for  the 
difference  in  the  rule  of  judicial  immunity.  Magis- 
trates were  not  called  upon  to  decide  judicially  in  the 
same  manner  as  were  the  courts  of  general  jurisdic- 
tion. Much  criticism  is  indulged  upon  the  judicial 
immunity  extended  to  the  judges  of  courts  of  general 
jurisdiction  because  of  the  judges  being  learned  in  the 
law,  which  does  not  apply  to  those  magistrates  less 
learned  in  the  law.  There  is  not  so  much  in  the  learn- 
ing of  the  judges  as  there  is  in  the  difference  in  the 
exercise  of  judicial  power.  But  it  should  be  observed 
that  in  this  country  in  nearly  all  states  there  are  none 
but  statutory  crimes,  and  the  jurisdiction  of  both 
classes  of  courts  is  now  prescribed  and  limited  by  stat- 
ute. Not  so,  however,  in  civil  matters.  There  is  a 
material  distinction  between  a  case  where  a  judicial 
officer  comes  to  an  erroneous  conclusion  in  a  matter 
over  which  he  has  jurisdiction,  and  a  case  where  he 
acts  without  jurisdiction.     It  has  been  shown  that 
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judges  of  general  jurisdiction  are  liable  when  they  act 
without  any  authority  whatsoever,26  and  the  same  is 
true  of  judges  of  inferior  courts.  The  authorities  re- 
lating to  the  latter  class  of  judicial  officers  are  given 
in  detail  in  the  note.27 

26  Ante,  sec.  184. 

27  Arkansas.— Judges  of  superior  courts  are  never  to  be  made 
liable,  etc.,  but  judges  of  inferior  courts  are  liable  when  acting 
beyond  their  jurisdiction:  Borden  v.  State,  11  Ark.  519,  54  Am.  Dec. 
217. 

California.— "To  justify  an  inferior  magistrate  in  committing  a 
person,  he  must  have  jurisdiction  both  of  the  subject  matter  -  .  .  . 
and  of  the  person  of  the  defendant,  and  where  the  defendant  is 
charged  with  the  commission  of  an  act  not  constituting  a  crime,  a 

justice   of   the    peace    acquires    no    jurisdiction and   if    he 

attempts  to  enforce  any  process  of  commitment  in  such  case,  he 
is  answerable  to  the  defendant  as  a  trespasser":  De  Courcey  v. 
Cox,  94  Cal.  665,  30  Pac.  95. 

Connecticut. — Allen  v.  Gray,  11  Conn.  95,  was  where  process  was 
issued  without  a  complaint,  and  the  justice  had  no  jurisdiction  of 
the  cause.  "An  essential  prerequisite  was  wanting;  there  was  no 
complaint.  He  was  no  judge;  and  the  proceedings  were  utterly 
void." 

Kentucky.— A.  police  judge  was  held  in  false  imprisonment  for  com- 
mitting a  person  who  was  arrested1  without  a  warrant,  but  merely 
upon  a  telegram  from  another  state:  Glazar  v.  Hubbard,  102  Ky. 
68,  80  Am.  St.  Bep.  340,  42  S.  W.  1114. 

Mississippi.— In  Bell  v.  McKinney,  63  Miss.  187,  the  mayor  and 
ex  officio  justice  of  the  peace  fined  and  committed  plaintiff  to  jail 
for  an  offense  committed  outside  the  corporate  limits  of  the  town, 
over  which  he  had  no  jurisdiction.  It  was  held  that  he  was  not 
liable  if  he  acted  in  good  faith.  In  State  v.  McDaniel,  78  Miss.  1, 
84  Am.  St.  Bep.  618,  27  South.  994,  a  mayor  was  held  for  an  arrest 
without  an  affidavit,  and  without  a  warrant. 

New  Jersey.— "When  no  facts  are  present,  or  only  such  facts  as 
have  neither  legal  value  nor  color  of  legal  value  ....  then,  in  that 
event,  for  the  magistrate  to  take  jurisdiction  is  not,  in  any  manner, 
the  performance  of  a  judicial  act,  but  simply  the  commission  of  an 
unofficial  wrong":  Grove  v.  Van  Duyn,  44  N.  J.  L.  654,  43  Am.  Bep. 
412,  42  Am.  Bep.  648,  note. 

Ohio.— Truesdell  v.  Combs,  33  Ohio  St.  186,  was  a  case  where  a 
written  complaint  was  lodged  with  a  justice,  which  very  clearly 
Torts,  Vol.  1-28 
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It  is  with  reference  to  the  question  of  liability  of 
judicial  officers  for  an  excess  of  authority  where  the 
authorities  appear  to  diverge  with  respect  to  the  two 
classes  of  judicial  officers.  It  is  said  to  be  universally 
conceded  that  judges  of  courts  of  superior  and  gen- 
eral, jurisdiction  are  exempt  from  liability  in  damages 
for  judicial  acts,  even  when  such  acts  are  in  excess  of 
their  jurisdiction.  This  doctrine  has  become  firmly 
fixed  in  the  jurisprudence  of  both  England  and  the 
United  States.  Upon  its  strict  application  depends, 
to  a  very  great  extent,  the  usefulness  of  courts  and 
the  fearless  and  impartial  administration  of  justice.28 
It  has  been  frequently  contended  by  some  courts  in 
considering  the  liability  of  magistrates  and  judges  of 
inferior  courts  that  this  rule  of  immunity  from  liabil- 
ity for  acts  in  excess  of  authority  is  not  allowed  in 
some  states  in  favor  of  courts  of  limited  jurisdiction, 
and  the  authorities  referred  to  as  holding  to  this  view 
are  those  which  have  been  before  shown  in  this  sec- 
tion,29 as  supporting  the  rule  of  liability  of  judges  of 
inferior  courts  or  magistrates,  when  they  act  without 

contained  no  charge  of  the  commission  of  a  criminal  offense  by 
anyone.  It  was  held  that  the  mistaken  belief  on  the  part  of  the 
magistrate  that  the  statute  gave  him  power  to  issue  a  state  war- 
rant could  not  confer  jurisdiction,  nor  legalize  his  usurpation  of 
authority.  This,  then,  was  a  clear  want  of  authority,  not  an  ex- 
cess, and  the  magistrate  was  held  liable. 

Wisconsin—  Brosde  v.  Sanderson,  86  Wis.  368,  57  N.  W.  49,  Frazier 
v.  Turner,  76  Wis.  562,  45  N.  W.  411,  Lueck  v.  Heisler,  87  Wis. 
644,  58  N.  W.  1101,  are  all  cases  upon  which  the  magistrate's  lia- 
bility is  established  under  the  rule  that  void  process  or  absolute 
loss  of  jurisdiction  pendente  lite  renders  him  responsible  to  the 
injured  party. 

28  Calhoun  v.  Little,  106  Ga.  336,  71  Am.  St.  Rep.  254,  32  S.  B. 
86;  Yates  v.  Lansing,  5  Johns.  290;  Lange  v.  Benedict,  73  N.  Y.  12, 
29  Am.  Rep.  80;  Ackerly  v.  Parkinson,  3  Maule  &  S.  411;  Bradley 
v.  Fisher,  13  Wall.  335,  351;  Randall  v.  Brigham,  7  Wall.  523; 
Vanderpool  v.  State,  34  Ark.  176. 

29  Ante,  note  27. 
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jurisdiction,  which  should  not,  we  think,  be  compared 
with  those  where  the  question  of  liability  for  an  ex- 
cess of  jurisdiction  is  involved.  For  instance,  Trues- 
dell  v.  Combs,  33  Ohio  St.  186,  is  referred  to  as  dis- 
agreeing with  the  doctrine  of  the  cases  holding  that 
there  is  no  liability  for  an  excess  of  jurisdiction,  when 
in  reality  the  magistrate  in  that  case  acted  without 
jurisdiction,  although  he  came  to  a  conclusion  that 
a  crime  was  charged  when  there  was  none.  It  is 
wholly  unlike  a  case  where  a  magistrate  has  first  ac- 
quired jurisdiction  and  exercises  more  authority  than 
he  really  has. 

In  Georgia,  Iowa,  Missouri,  New  York,  South  Caro- 
lina, and  Wisconsin,  decisions  have  been  rendered  in 
cases  where,  for  instance,  a  magistrate  obtains  juris- 
diction both  of  the  subject  matter  and  of  the  person, 
but  erroneously  decides  that  he  has  authority  to  do 
certain  things  when  he  has  not.  These  cases,  how- 
ever, by  obiter,  recognize  the  rule  of  liability  where 
there  is  no  jurisdiction,  and  are  shown  in  detail  in  the 
note.30 

so  Georgia.— "Judges  of  Inferior  courts,  as  well  as  judges  of 
courts  of  superior  and  general  jurisdiction,  are  exempt  from  liabil- 
ity in  damages  for  judicial  acts,  even  when  such  acts  are  in  excess 
of  their  jurisdiction":  Calhoun  v.  Little,  106  Ga.  336,  71  Am.  St. 
"Rep.  254,  32  S.  E.  86.  The  court  disclaimed  any  intention  of  hold- 
ing that  there  is  immunity  from  civil  liability  in  all  cases,  as  where 
there  is  no  jurisdiction.  "But  all  judicial  officers  stand  on  the 
same  footing,  and  must  be  governed  by  the  same  rules":  Id. 

Iowa— A.  justice  of  the  peace  entered  judgment  against  one  who 
did  not  live  within  his  jurisdiction  and  was  not  served  within  it. 
The  court,  after  quoting  at  length  the  reasons  given  in  Coolcy 
on  Torts  for  holding  a  justice  of  the  peace  liable,  and  from  Henke 
v.  McCord,  55  Iowa,  378,  7  N.  W.  623,  Brooks  v.  Mangan,  86  Mich. 
576,  24  Am.  St.  Rep.  137,  49  N.  W.  633,  and  Bishop  on  Noncontract 
Law,  say:  "We  might  cite  many  other  protests  and  criticisms  by 
courts  and  text-writers  condemning  the  rule,  but  it  is  not  necessary 
to  do  so.  The  current  of  legal  thought  is  that  the  distinction  is 
unreasonable,  unjust,  illogical,  and  ought  not  to  obtain" :  Thompson 
v.  Jackson,  93  Iowa,  376,  385,  61  N.  W.  1004. 
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In  Massachusetts  it  is  held  that:  "A  justice  of  the 
peace,  who  exceeds  his  jurisdiction,  knowing  the  facts 
which  constitute  the  defect  of  jurisdiction,  is  liable  in 

Missouri.— Patzack  v.  Von  Gerichten,  10  Mo.  App.  424,  was  a  case 
where  a  justice  acted  in  excess  of  his  jurisdiction.  The  court  in- 
structed the  jury  that  if  the  officer  acted  in  good  faith,  and  without 
malice  or  intention  to  injure,  the  jury  should  take  these  facts  into 
consideration. 

New  York.— "Where,  in  the  course  of  proceedings  before  a  justice 
of  the  peace  ....  in  which  he  had  jurisdiction  of  the  subject 
matter  and  ....  of  the  person  of  one  charged  with  an  offense,  a 
question  is  presented  whether  ....  the  justice  has  authority  to 
proceed  further,  which  question  is  dependent  upon  the  construction 
of  a  statute,  and  he,  in  good  faith,  erroneously  decides  that  he  has 
authority  to  and  does  proceed,  the  error  is  simply  one  of  judgment 
upon  a  question  of  law,  and  the  justice  is  not  responsible  therefor 
in  a  civil  action":  Austin  v.  Vrooman,  128  N.  Y.  229,  28  N.  B.  477. 
The  court  points  out  the  distinction  between  a  case  where  there  is 
no  jurisdiction,  and  an  excess  of  jurisdiction,  admitting  a  liability 
in  the  former  case  (Woodward  v.  Paine,  15  Johns.  493),  but  not  in 
the  latter. 

South  Carolina. — A  judge  of  an  inferior  court,  having  jurisdiction 
of  the  subject  matter  of  an  action,  but  failing  to  acquire  jurisdiction 
of  the  person,  by  reason  of  defective  service  of  the  process,  is  not 
liable  to  a  civil  action  of  damages,  in  the  absence  of  proof  of 
willful  or  corrupt  motives:  McCall  v.  Cohen,  16  S.  C.  445,  42  Am. 
Rep.  641. 

Wisconsin—  Robertson  v.  Parker  (Jan.,  1898),  99  Wis.  652,  67  Am. 
St.  Rep.  889,  75  N.  W.  423,  opinion  by  Mr.  Justice  Bardeen,  is  a 
well-considered  and  instructive  case.  Suit  was  brought  against  a 
judge  of  a  municipal  court,  a  court  of  limited  jurisdiction,  for  will- 
fully, unlawfully,  and  maliciously  sentencing  plaintiff  to  the  work- 
house. Upon  demurrer  it  was  held  that  "where  a  judge  of  a  court 
of  limited  or  inferior  jurisdiction  secures  jurisdiction  of  a  person 
or  cause,  but  in  the  progress  of  his  investigation  ....  decides  that 
he  has  greater  powers  than  he  actually  possessed,  and  therefore 
pronounces  a  sentence  in  excess  of  his  powers  and  void,  he  is  not 
personally  answerable,"  etc.  The  court  quotes  with  approval  from 
Bishop  on  Noncontract  Law,  section  783,  and,  then  states  that 
"the  current  of  modern  legal  thought  is  unquestionably  in  favor  of 
•the  proposition  [that]  if  judges  properly  expected  to  be  most 
learned  can  plead  official  exemption  for  their  blundering  in  the 
law,  a  fortiori  those  from  whom  less  is  to  be  expected  ....  should 
not  be  compelled  to  respond  in  damages  for  their  mistakes  honestly 
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damages  to  any  party  injured.  Thus  a  justice  of  the 
peace,  who,  after  finally  disposing  of  a  cause  tried 
before  him,  commits  a  witness  to  prison  for  contempt 
at  the  trial,  is  liable  to  an  action  by  the  witness."  31 

made  after  due  carefulness."  The  court  concludes  by  saying:  "We 
are  content,  however,  to  join  in  the  increasing  procession  of  states 
that  have  adopted  and  are  following  the  more  humane  and  less 
stringent  test  of  liability  in  cases  of  this  kind." 

31  Clarke  v.  May,  2  Gray,  410,  61  Am.  Dec.  470.  The  court  said: 
"It  is  undoubtedly  true  that  judges  and  magistrates  cannot  be 
held  liable  in  trespass  for  acting  without  jurisdiction,  or  for  ex- 
ceeding the  limits  of  their  authority,  where  the  defect  or  want  of 
jurisdiction  is  occasioned  by  some  facts  or  circumstances  applicable 
to  a  particular  case,  of  which  the  judge  or  magistrate  had  neither 
knowledge  nor  the  means  of  knowledge.  In  other  words,  if  the 
want  of  jurisdiction  over  a  particular  case  is  caused  by  matters  of 
fact,  it  must  be  made  to  appear  that  they  were  known,  or  ought  to 
have  been  known,  to  the  judge  or  magistrate,  in  order  to  hold  him 
liable  for  acts  done  without  jurisdiction."  "A  judge  of  an  inferior 
court,  acting  in  a  case  of  which  he  has  no  jurisdiction,  or  exceeding 
his  jurisdiction,  is  liable  in  damages  to  any  party  injured."  This 
was  in  the  trial  of  a  case,  by  a  magistrate,  of  which  a  police  judge 
had  exclusive  jurisdiction,  in  which  the  magistrate  committed  a 
witness  for  contempt,  so  that  it  was  a  case  of  no  jurisdiction: 
Piper  v.  Pearson,  2  Gray,  121,  61  Am.  Dec.  431. 


PART  THREE. 
SPECIFIC  WKONGS  (WITH  FOKCE). 


ABSOLUTE  EIGHTS  OP  PEESONS. 

A.    PERSONAL  SECURITY. 

§  190.    Explanatory. 

§  1 90.  Explanatory.— Part  Three  of  this  work  has 
been  designated  as  Specific  Wrongs  Coupled  with 
Force,  following  the  division  of  wrongs  as  laid  down 
by  Blackstone.  Sir  Frederick  Pollock  says  with  re- 
spect to  this:  "In  the  earlier  period  we  find  a  current 
distinction  between  wrongs  accompanied  with  vio- 
lence and  wrongs  which  are  not  violent — a  distinction 
important  for  a  state  of  society  where  open  violence 
is  common,  but  of  little  use  for  the  arrangement  of 
modern  law,  though  it  is  still  prominent  in  Black- 
stone's  exposition."  x  There  was  some  fiction  in  the 
force  said  to  accompany  some  wrongs,  but  some, 
though  not  all,  of  the  fictions  were  useful.  We  find 
that  in  trespass  to  real  property  the  wrong  was  to  the 
right  of  possession,  in  stepping  across  the  imaginary 
boundary  line.2  So,  in  trespass  to  personalty,  the 
wrong  is  in  depriving  the  owner  of  the  possession.3 

l  Pollock  on  Torts,  5. 
8  See  sec.  522,  post 
8  See  sec.  573,  post 

(438) 
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We  have  followed  Blackstone  very  largely  in  the  gen- 
eral arrangement  and.  outline  of  the  subject,  and  have 
followed  the  divisions  so  closely  allied  and  interwoven 
with  the  common-law  actions,  because,  as  has  been 
well  observed  by  a  learned  English  lawyer,  "the  old 
system  had  been  the  mold  upon  which  the  whole  com- 
mon law  had  been  gradually  formed.  All  legal  con- 
ceptions had  been  defined,  analyzed,  and  formulated 
through  the  operation  of  that  ....  machinery.  It 
provided  a  natural  classification  of  the  law,  saving  it 
from  absolute  chaos,  so  that  students  learned  their 
principles  as  they  went  along  by  mastering  their  pro- 
cedure  tJntil  the  whole  English  law  shall  be 

recast  and  codified,  the  old  learning  respecting  them 
will  be  indispensable  to  all  who  wish  to  be  sound 
common  lawyers.  Without  it  a  great  deal  of  quite 
recent  authority  will  remain  obscure,  and  the  old 
books  in  great  measure  unintelligible."4 

4  M.  Crackanthrope,  before  American  Bar  Association,  1896;  Kin- 
kead's  Common  Law  Pleading,  12. 
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CHAPTER  XVI. 

INJURY  TO  CONSTITUTIONAL  RIGHT  OF  PER- 
SONAL SECURITY,  LIFE,  LIMB  AND  BODY,  BY 
ASSAULT  AND  BATTERY. 
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§  191.    Of  the  Right  of  Personal  Security.— The  basis 

of  this  chapter  is  Blackstone's  definition  of  personal 
security  consisting  in  a  person's  legal  and  uninter- 
rupted enjoyment  of  his  life,  his  limb,  his  body,  his 
health,  and  his  reputation.  These  rights  are  inher- 
ent, and  any  infringement  by  act  of  violence,  or  other 
act  without  right,  or  by  negligence,  causing  injury, 
gives  rise  to  a  right  of  action.  This  right  became 
the  fundamental  law  in  all  our  constitutions  to 
the    effect    that    all    men    have    certain    inalienable 
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rights    of    enjoying    and    defending    life    and    lib- 
erty.     The  term  "liberty,"  with  respect  to  the  sub- 
ject of  this  chapter,  means  freedom  from  physical  in- 
jury or  restraint,  while  in  its  broad  sense  it  means 
the  right  not  only  of  freedom  from  servitude,  impris- 
onment, or  restraint,  but  the  right  of  one  to  use  his 
faculties  in  all  lawful  ways.1     The  right  to  life  in- 
cludes the  right  of  the  individual  to  his  body  in  its 
completeness  and  without  dismemberment — the  right 
of  liberty  to  be  free  from  wrongful  injury  to  person. 
While  the  right  of  personal  security  embraces  the  en- 
joyment of  life,  it  did  not  contemplate  the  conferring 
of  any  rights  upon  those  related  to  one  who  comes  to 
his  death  by  the  wrongful  act  of  another — the  right 
so  conferred  by  statute,  being  purely  of  statutory  ori- 
gin, stands  in  a  separate  class.     The  right  of  personal 
security  guaranteed  by  the  constitutions,  state  and 
federal,  is  the  same  inalienable  right  demanded  of  the 
crown  and  granted  by  the  Magna  Oharta.     The  rights 
protected  by  our  constitutions  are  those  that  inhere 
in  "the  great  and  essential  principles  of  liberty  and 
free  government,"  recognized  in  the  course  of  events 
that  resulted  in  our  independence,  and  established 
by  the  adoption  of    our  constitution.2    As    between 
citizen  and  government,  the  right  is  protected  from 
infringement  by  certain  restrictions,  though  no  civil 
action  lies  for  their  transgression  by  the  state,  in  the 
absence  of  statute.3 

§  192.    Scope  of  this  Chapter. — It  is  the  purpose  in 
this  chapter  merely  to  consider  the  duty  which  the 

1  People  v.  Gillson,  109  N.  Y.  389,  4  Am.  St  Rep.  465,  17  N.  E. 
343;  Matter  of  Jacobs,  98  N.  Y.  98,  50  Am.  Eep.  636;  People  v. 
Marx,  99  N.  Y.  377,  52  Am.  Rep.  34,  2  N.  E.  29;  Palmer  v.  Tingle, 
55  Ohio  St.  423,  45  N.  E.  313. 

2  State  v.  Conlon,  65  Conn.  478,  48  Am.  St  Rep.  227,  33  Atl.  519. 

3  Ante,  sec.  97. 
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citizens  owe  to  each  other  not  to  inflict  personal  in- 
juries upon  the  person  of  another  by  acts  of  violence 
and  without  right;  that  is,  by  conduct  of  person  or  in 
the  use  of  anything  not  involving  an  element  of  neg- 
ligence. 

§  193.  Civil  Remedy  not  Merged.— It  was  long  ago 
clearly  settled  that  for  an  injury  inflicted  upon  the 
person  of  another,  for  which  the  law  prescribed  a 
criminal  penalty,  there  was  a  double  aspect  of  the 
single  wrong  or  injury;  there  was  both  a  private  and 
a  public  wrong.  In  earlier  times  it  was  considered 
that  the  private  wrong  was  merged  in  the  public 
wrong,  or  that  the  remedy  for  the  private  injury  was 
suspended  until  the  prosecution  of  the  public  one  was 
at  an  end;  this  was  deemed  necessary  in  the  interests 
of  public  justice,  making  it  the  interest  of  parties 
who  have  suffered  the  private  injury  to  prosecute  the 
offender,  to  perform  their  duties  to  the  public,  before 
they  seek  private  redress.  But  this  theory  did  not 
obtain  in  this  country;  the  private  wrong  did  not 
merge  in  the  public  one,  and  the  public  prosecution 
was  not  designed  to  supersede  the  private  action,  and 
has  no  effect  whatever  upon  the  right  of  the  party  in- 
jured to  prosecute  his  civil  action;  both  can  proceed 
at  the  same  time,  or  independently.4  Furthermore, 
the  individual  can  make  no  agreement  or  settlement 
which  will  operate  as  a  bar  to  the  public  wrong.5 

§  194.  Assault  and  Battery  as  the  Subject  of  a  Civil 
Action. — The  subject  will  be  here  treated  from  the 
standpoint  of  a  civil  action  for  the  recovery  of  dam- 

*  Hutchinson  v.  Merchants'  etc.  Bank,  41  Pa.  St  42,  80  Am.  Dec. 
596;  Hyatt  v.  Adams,  16  Mich.  180;  Blackburn  v.  Minter,  22  Ala. 
613. 

5  Barholt  v.  Wright,  45  Ohio  St.  177,  4  Am.  St  Rep.  535,  12  N. 
E.  185. 
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ages.  The  nature  of  the  wrong  makes  it  necessary  to 
resort  to  cases  in  the  criminal  law  as  well  as  in  civil 
law.  Whatever  difference  there  is  between  the  prin- 
ciples or  rules  of  law  governing  the  prosecution  of  a 
civil  or  criminal  remedy  will  be  pointed  out. 

The  rule  is  well  settled  that  a  criminal  prosecution 
for  the  public  wrong  is  not  a  bar  to  a  civil  action  for 
the  same  act.6  In  fact,  the  civil  action  and  criminal 
prosecution  for  an  assault  and  battery  may  proceed 
at  the  same  time.7 

§  195.  Assault  Defined. — Assault  is  ordinarily  de- 
fined as  an  attempt  or  offer  to  do  another  personal 
violence.  A  general  definition,  covering  all  phases 
of  the  act,  is  that  it  is  an  unlawful,  intentional  at- 
tempt to  do  an  injury  to  the  person  of  another  by  vio- 
lence, coupled  with  a  present  ability  to  inflict  an  in- 
jury. Many  of  our  courts  adopt  the  old  view  that 
there  can  be  no  assault  without  a  present  intention, 
as  well  as  the  present  ability.8 

It  would  seem  that  the  act  should  be  regarded  in 
the  same  light  whether  from  the  view  point  of  civil 
or  criminal  responsibility,  and  yet  a  distinction  is 
drawn  between  the  double  aspect  of  the  same  wrong. 
A  mere  menace,  by  word  or  act,  without  intent  or  abil- 
ity to  injure,  is  not  punishable.9    It  is  a  general  rule 

6  Hoadley  v.  Watson,  45  Vt.  289,  12  Am.  Kep.  197;  Cook  v.  Ellis, 
6  Hill,  466,  41  Am.  Dec.  757;  Brown  v.  Swineford,  44  Wis.  282,  28 
Am.  Rep.  582. 

7  1  Bishop's  Criminal  Law,  sec.  265. 

8  State  v.  Blackwell,  9  Ala.  79;  People  v.  Lilley,  43  Mich.  521, 
5  N.  W.  982;  Traver  v.  State,  43  Ala.  354;  People  v.  Lee  Kong,  95 
Cal.  666,  29  Am.  St.  Rep.  165,  30  Pac.  800;  Klein  v.  State,  9  Ind. 
App.  365,  53  Am.  St.  Rep.  354,  36  N.  E.  763;  State  v.  Godfrey,  17 
Or.  300,  11  Am.  St.  Rep.  830,  20  Pac.  625;  Hays  v.  People,  1  Hill, 
352;  Pratt  v.  State,  49  Ark.  179,  4  S.  W.  785;  People  v.  Dodel,  77 
Cal.  293,  19  Pac.  484. 

9  Id.;  Johnson  v.  State,  35  Ala.  363. 
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that  when  a  public  wrong — that  is,  a  criminal  act — is 
an  injury  also  to  an  individual,  the  latter  may  main- 
tain a  private  suit  against  the  wrongdoer;  that  being 
so,  the  definition  in  the  criminal  statute  may  form 
the  basis  for  the  determination  of  the  wrong  in  the 
civil  action.  In  other  words,  what  constitutes  a  crim- 
inal assault,  it  would  seem,  should  constitute  also  a 
civil  wrong.10  In  the  statutes  of  some  states  the 
words  "present  ability"  are  found  in  the  statutory 
definition  of  the  act  as  a  crime.11  But  the  courts  in 
criminal  cases  have  generally  held  that  present  abil- 
ity to  commit  the  act  threatened  or  attempted  is  es- 
sential. 

A  definition  of  assault  and  battery  which  will  gov- 
ern all  civil  actions  may  be  thus  framed:  An  assault 
and  battery  is  an  intentional,  successful  attempt  to 
commit,  or  a  willful,  wanton,  careless,  or  negligent 
commission  of,  an  act  of  violence  to  the  person  of  an- 
other. This  form  of  definition  conforms'  to  the  prin- 
ciple enunciated  by  the  great  majority  of  authorities 
that  an  assault  may  be  committed  when  the  injury  re- 
sults from  the  lack  of  due  care.  On  the  other  hand, 
it  is  said  that  there  may  be  trespass  to  the  person 
and  liability  for  actual  damages,  without  intention  to 
commit  it,  but  not  an  assault  and  battery.12  And  it 
is  true  that  the  form  of  the  action  originally  at  com- 
mon law  would  have  been  in  form  of  trespass,  until 
the  statutes  changed  it  to  case  in  such  instances.  An 
assault  involves  every  attempt  or  offer  to  do  corporal 
hurt  to  another  with  force  and  violence.13  If  present 
ability  is  always  to  be  considered  an  essential  ingredi- 
ent of  the  wrong,  there   would    be  many    instances 

10  This  is  shown  in  see.  197,  post. 

li  For  example,  Indiana  Rev.  Stats.,  sec.  1983. 

12  Razor  v.  Kinsey,  55  111.  App.  605. 

13  Drew  v.  Comstock,  57  Mich.  176,  23  N.  W.  721;  Gillespie  v. 
Beecher,  85  Mich.  347,  48  N.  W.  561. 
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where  no  action  could  lie  for  the  redress  of  an  actual 
or  positive  wrong  inflicted  by  what  may  be  strictly 
termed  an  assault.  Illustrative  of  this  point  is  the 
pointing  of  an  unloaded  gun  at  another,  which,  as 
will  be  seen  further  along,  some  courts  have  held  does 
not  constitute  an  assault.  Fright  alone,  unaccom- 
panied by  any  physical  injury,  is  not  an  assault,  and 
cannot  be  the  basis  for  an  action.14 

§  1 96.  Battery  Defined. — Battery  consists  in  touch- 
ing the  person  of  another  in  a  menacing  or  hostile 
manner  or  against  his  will,  even  though  slightly. 

§  197.    Action,  Civil  and  Criminal— Distinguished. — 

We  are  aware  that  an  assault,  or  an  assault  and  bat- 
tery, may  be  a  private  and  public  wrong,  and  that  the 
essential  elements  of  the  wrong  are  practically  the 
same  in  both  classes  of  cases.  There  is  conflict  in  the 
authorities  as  to  whether  or  not  certain  acts  consti- 
tute an  assault,  hinging  upon  what  is  considered  to 
be  a  well-defined  distinction  between  the  civil  and  the 
public  wrong.  In  criminal  law,  as  shown  in  the  fore- 
going section,  it  is  considered  that  the  element  of 
present  ability  or  means  to  carry  out  an  intent  is  an 
essential  element,  that  there  must  be  both  present 
intention,  as  well  as  present  ability.15  It  is  claimed 
that  the  civil  action  rests  upon  an  invasion  of  one's 
right  to  live  in  society  without  being  put  in  fear  of 
personal  harm;  and  such  action  is  often  sustained  by 
showing  a  negligent  act  which  results  in  injury,  thus 

14  Nelson  v.  Crawford,  122  Mich.  466,  80  Am.  St.  Rep.  577,  81  N. 
W.  335;  Braun  v.  Craven,  175  111.  401,  51  N.  E.  657. 

15  People  v.  Lilley,  43  Mich.  521,  5  N.  W.  982;  Roscoe's  Criminal 
Evidence,  7th  ed.,  296;  1  Russell  on  Crimes,  9th  ed.,  1019;  State  v. 
Blackwell,  9  Ala.  79;  People  v.  Lee  Kong,  95  Cal.  666,  29  Am.  St. 
Rep.  165,  30  Pac.  800. 
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ignoring  the  question  of  intent.16  The  doctrine  stated 
by  some  courts  and  writers  is,  that  there  are  instances 
where  the  civil  and  the  public  wrong  are  not  coinci- 
dent, and  that  in  such  cases  both  remedies  cannot  be 
pursued.17  It  is  clear,  however,  that  in  all  cases 
where  a  defendant  is  guilty  of  a  criminal  or  indictable 
assault  and  battery,  a  civil  action  will  lie  and  be  sus- 
tained on  the  same  state  of  facts.  And  the  ordinary 
rules  of  law,  such  as  the  right  of  self-defense — but  ex- 
cepting the  rules  of  evidence — apply  in  each  case.18 
As  before  stated,  the  prosecution  of  a  criminal  action 
will  not  be  a  bar  to  the  civil  action.19 

§  198.  Intent  and  Malice. — Technically  speaking,  it 
may  be  said  that  intent  is  always  an  essential  element 
of  an  assault  and  battery.  The  intent  may  be  directed 
to  the  particular  injury,  or  the  assault  may  be  com- 
mitted without  a  specific  or  direct  intention  to  commit 
the  same,  that  is,  the  injury  may  be  the  result  of  an 
unlawful  act,  or  the  result  of  an  act  carelessly  or  neg- 
ligently done.  In  the  latter  case  the  intent  is  pre- 
sumed from  the  negligent  act,  or  the  facts  create  an 
implied  or  constructive  intention  to  do  a  wrong. 
This  is  applying  the  familiar  rule  prevailing  in  crim- 
inal procedure,  that  criminal  intent  may  be  inferred 
from  recklessness  and  wanton  disregard  of  the  rights 
of  others,  as,  for  instance,  where  an  injury  results 
to  a  person  other  than  was  intended,  when  one  in- 
tends to  injure  a  particular  person,  but  instead  injures 

16  Chapman  v.  State,  78  Ala.  463,  56  Am.  Rep.  42;  Peterson  v. 
Haffner,  59  Ind.  130,  26  Am.  Rep.  81. 

17  Bishop's  Criminal  Procedure,  sec.  187;  Chapman  v.   State,  78 
Ala.  463,  56  Am.  Rep.  42;  Thomason  v.  Gray,  82  Ala.  291,  3  South. 

38. 

is  Thomason  v.  Gray,  82  Ala.  291,  3  South.  38;  1  Bishop's  Crim- 
inal Procedure,  sec.  265. 

19  Ante,  sec.  194;  1  McOlain's  Criminal  Law,  sec.  247. 
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another.20  The  intent  is  not  always  specific,  but  may 
be  supplied  by  acts  which  are  condemned  by  law.21 
This  rule  has  been  recognized  from  an  early  period  in 
the  common  law,  and  finds  frequent  illustration 
among  the  decisions  in  cases  of  reckless  and  careless 
driving,  collisions  between  vessels  and  railroad  trains, 
and  the  like.22  For  example,  it  has  been  considered 
an  assault  and  battery  to  recklessly  ride  a  bicycle 
against  a  pedestrian;23  or  to  wantonly  throw  articles 
in  sport  which  cause  an  injury;24  or  to  fire  a  pistol 
into  a  crowd  without  intention  to  hurt  anyone;25  or 
to  fire  at  one  person  or  thing  and  to  hit  another  acci- 
dentally.26 And  so  is  a  druggist  who,  at  the  request 
of  a  customer,  puts  an  unusual  dose  of  cotton  oil  on 
a  piece  of  candy  as  a  trick,  and  not  for  medicinal  pur- 
poses, liable  for  assault  and  battery  if  the  same  is 
given  to  the  serious  inconvenience  and  injury  of  an- 
other.27 This  rule  assumes  a  different  aspect  in  an- 
other class  of  assaults,  where  a  teacher  inflicts  cruel 
and  excessive  punishment  upon  a  pupil,  the  intent 
being   inferred   from   the    unreasonableness   of   the 

20  Mercer  v.  Corbin,  117  Ind.  450,  10  Am.  St.  Rep.  76,  20  N.  E. 
132;  Ricker  v.  Freeman,  50  N.  H.  420,  9  Am.  Rep.  267;  Wright 
v.  Clark,  50  Vt.  130,  23  Am.  Rep.  496;  Welch  v.  Durand,  36  Conn. 
182,  4  Am.  Rep.  55";  Vosburg  v.  Putney,  80  Wis.  523,  27  Am.  St. 
Rep.  47,  50  N.  W.  403;  Peterson  v.  Haffner,  59  Ind.  130,  26  Am. 
Rep.  81;  Talmage  v.  Smith,  101  Mich.  370,  45  Am.  St  Rep.  414,  59 
N.  W.  656;  Razor  v.  Kinsey,  55  111.  App.  605. 

21  Monday  v.  State,  32  Ga.  672,  79  Am.  Dec.  314. 

22  Palmer  v.  Chicago  etc.  R.  R.  Co.,  112  Ind.  250,  14  N.  E.  70. 

23  Mercer  v.  Corbin,  117  Ind.  450,  10  Am.  St.  Rep.  76,  20  N.  E. 
132. 

24  Peterson  v.  Haffner,  59  Ind.  130,  26  Am.  Rep.  81;  Bullock  v. 
Babcock,  3  Wend.  391. 

25  State  v.  Myers,  19  Iowa,  517. 

26  Commonwealth  v.  Lister,  15  Phila.  405. 

27  State  v.  Monroe,  121  N.  C.  677,  61  Am.  St.  Rep.  686,  28  S.  E. 
547. 
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method  adopted,  or  the  excess  of  force  employed.28 
And  so  if  one  child  kicks  another  in  a  school,  after  it 
has  been  called  to  order,  an  assault  is  committed, 
though  there  is  no  intent  to  do  harm.89  And  if  a 
person,  in  removing  a  division  line  fence,  strikes  the 
rail  on  which  another  is  resting,  without  due  care,  he 
commits  an  assault.-'0  If  one,  in  the  exercise  of  the 
right  of  self-defense,  unintentionally  causes  an  injury, 
he  is  not  liable  therefor,  where  neither  negligence  nor 
folly  is  proven.31  A  mere  intent  to  commit  violence, 
accompanied  by  acts  preparatory  thereto,  does  not 
constitute  an  assault.33  Under  the  definition  of 
malice  that  it  means  a  wrongful  act  done  intention- 
ally, it  has  been  held  that  malice  is  an  element  of 
assault  and  battery.33  In  a  civil  action  for  A'  and 
B  the  intention  with  which  the  acts  complained  of  were 
committed  may  be  important,  not  only  on  the  dam- 
ages, but  even  in  determining  whether  such  acts  con- 
stituted a  tort.34 

§  199.    Contributory  Negligence.— The  nature  of  an 

act  of  assault  and  battery  forbids  the  application 
of  the  doctrine  of  contributory  negligence  to  the  con- 
duct of  the  person  assaulted.  The  latter  is  under 
no  obligation  whatever  to  exercise  any  care  to  avoid 
the  same  by  retreating  or  to  do  any  other  act  to  avoid 
the  injury,  because  the  injury  is  committed  entirely 
by  the  intentional  or  willful  act  of  the  assaulting 
party.     The  law  gives  the  person  assaulted  redress 

28  Vanvactor  v.  State,  113  Ind.  276,  3  Am.  St.  Rep.  645,  15  N.  E. 
341. 

29  Vosburg  v.  Putney,  80  Wis.  523,  2T  Am.  St.  Rep.  47,  50  N.  W. 
403. 

30  Kendall  v.  Drake,  67  N.  H.  592,  30  Atl.  524. 

31  Paxton  v.  Boyer,  67  111.  132,  16  Am.  Rep.  615. 

32  People  v.  Lllley,  43  Mich.  521,  5  N.  W.  982. 

33  In  re  Murphy,  109  111.  31. 

34  Hoffman  v.  Eppers,  41  Wis.  251. 
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for  an  intentional  and  unlawful  assault  and  battery, 
which  is  a  violation  of  the  right  of  personal  liberty, 
and  the  injury  cannot  in  any  sense  arise  from  any 
conduct,  especially  want  of  care,  on  the  part  of  the 
injured.  Contributory  negligence  can  only  be  taken 
into  consideration  in  cases  where  the  liability  of  the 
defendant  arises  from  a  want  of  care  on  his  part, 
occasioning  injury  to  the  plaintiff;  it  does  not  apply 
to  an  intentional  injury,  as  an  assault  and  battery.35 
The  fact  that  the  fight  was  voluntary  is  admissible 
in  mitigation  of  damages.36 

§  200.  Acts  Constituting  Assault— Illustrations.— An 
assault  may  be  committed  in  as  many  various  ways 
as  human  ingenuity  can  devise.  An  overt  act  ac- 
companied by  words  relating  thereto,  or  having  the 
appearance,  intention,  and  ability  to  do  what  is  con- 
templated, will  amount  to  an  assault,  and  such  act 
must  be  some  effort  or  attempt  toward  consummation. 
An  act,  accompanied  by  threats,  not  directed  toward 
consummation  will  not  constitute  an  assault.  Such, 
for  example,  as  laying  his  hand  on  his  sword,  and 
making  a  contingent  threat.37  But  raising  a  stick 
at  another  within  striking  distance,38  or  doubling 
up  one's  fist  at  another,39  or  clenching  the  hand,40 
or  drawing  a  pistol,41  accompanied  by  threats,  con- 

36  Steinmetz  v.  Kelly,  72  Ind.  442,  37  Am.  Bep.  170;  Buter 
v.  Foy,  46  Iowa,  132;  Barholt  v.  Wright,  45  Ohio  St.  177,  4  Am. 
St.  Bep.  535,  12  N.  E.  185;  Norris  v.  Casel,  90  Ind.  143;  Grotton  v. 
Glidden,  84  Me.  589,  30  Am.  St.  Bep.  413,  24  Atl.  1008. 

36  Id. 

37  Tuberville  v.  Sayage,  1  Mod.  3,  and  other  like  cases  in  39 
Am.  Bep.  712,  note. 

38  State  v.  Morgan,  25  N.  C.  186,  38  Am.  Dec.  714. 

39  United  States  v.  Myers,  1  Cranch  C.  C.  310,  Fed.  Cas.  No. 
15,845. 

40  State  v.  Hampton,  63  N.  C.  13 

41  State  v.  Church,  63  N.  C.  15. 
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stitute  an  assault.  To  advance  from  an  opposite  side 
of  the  street  toward  another,  with  a  stick  or  an  open 
knife,  accompanied  by  threats,42  or  to  threaten  a 
person  with  a  dangerous  weapon  within  striking  dis- 
tance,43 or  to  advance  with  a  knife  or  other  danger- 
ous weapon  in  an  angry,  threatening  manner,  or  in 
a  hostile  attitude,44  or  to  strike  a  horse  which  an- 
other is  driving,45  or  to  upset  a  chair  or  carriage  in 
which  a  person  is  sitting,46  or  while  on  horseback 
to  attempt  to  ride  another  down,47  or  to  go  into  a 
private  bedroom  without  permission  to  collect  a  bill,48 
all  constitute  assaults.  And  a  priest  who  ejects  a 
person  from  a  room  while  administering  a  rite  of  his 
church  to  a  sick  person  is  guilty  of  an  assault.49  So 
is  one  who  renews  a  fight  after  a  former  struggle  is 
ended  guilty  of  an  assault.50  And  a  president  of  a 
public  meeting,  who  orders  a  marshal  to  put  a  mem- 
ber who  is  making  no  disturbance  out,  is  guilty  of 
an  assault.51  One  who,  in  a  rude  and  rough  manner 
in  such  a  way  as  to  cause  injury,  pushes  through  a 
crowd,  is  guilty  of  an  assault  and  battery.52  Spitting 
in  the  face,  or  causing  another  to  be  medically  ex- 
amined against  his  or  her  will,  is  an  assault.53  It 
is  not  an  assault  for  a  man  to  dress  in  woman's 

42  State  v.  Martin,  85  N.  C.  508,  39  Am.  Rep.  711. 

43  Liebstadter  v.  Federgreen,  29  N.  Y.  Supp.  1039,  61  N.  Y.  St 
Rep.  621. 

44  Smith  v.  State,  39  Miss.  521. 

45  Clark  v.  Downing,  55  Vt  259,  45  Am.  Rep.  612. 

46  Morton  v.  Shoppe,  3  Car.  &  P.  373. 

47  Townsdin  v.  Nutt,  19  Kan.  282. 

48  Richmond  v.  Fisk,  160  Mass.  34,  35  N.  E.  103. 

49  Cooper  v.  McKenna,  124  Mass.  284,  26  Am.  Rep.  667. 
so  Yeldell  v.  State  (Tex.,  1894),  25  S.  W.  424. 

61  O'Harra  v.  State,  21  Ind.  App.  320,  52  N.  E.  414. 

62  Cole  v.  Turner,  6  Mod.  149. 

53  Satter  v.  Braddell,  29  Week.  Rep.  239,  50  L.  J.    Q.  B.  448. 
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clothes,  in  jest,  and  follow  a  woman  into  her  house, 
without  further  overt  acts.54 

§  201.  Same  Continued— Pointing  Unloaded  Gun  — 
Upon  the  question  as  to  whether  or  not  it  is  an  as- 
sault to  point  an  unloaded  gun  at  another  there  is 
a  division  of  judicial  opinion.  One  opinion  which 
finds  expression  in  the  authorities  is  that  aiming  an 
unloaded  gun  at  a  person  in  such  manner  as  to  ter- 
rify him  does  not  constitute  an  assault.55  Another 
view  is  that  an  assault  is  made  out  if  one  points 
at  another  a  rifle  or  firearm  without  proof  that  it 
was  in  fact  loaded,  that  being  presumed,  whether  or 
not  it  was  loaded  being  a  matter  of  defense.56  This 
matter  is  regulated  by  statute  in  some  states,  mak- 
ing it  a  criminal  assault  to  point  at  another  an  un- 
loaded gun.57  And  this  is  the  sound  doctrine, 
whether  provided  by  statute  or  not,  viz.,  it  is  an  as- 
sault to  point  a  gun  apparently  loaded  at  another.58 

§  202.  By  Officer. — The  same  general  principle 
governing  the  conduct  of  individuals  in  the  exercise 
of  private  rights  applies  to  the  acts  of  an  officer  in 

54  Nelson  v.  Crawford,  122  Mich.  466,  80  Am.  St.  Rep.  577,  81 
N.  W.  335. 

55  Chapman  v.  State,  78  Ala.  463,  56  Am.  Rep.  42;  State  v.  God- 
frey, 17  Or.  300,  11  Am.  St  Rep.  830,  20  Pac.  625;  People  v.  Yslas, 
27  Cal.  633;  Degenhardt  v.  Heller,  93  Wis.  662,  57  Am.  St  Rep. 
945,  68  N.  W.  411;  State  v.  Napper,  6  Nev.  115;  State  v.  Triplett, 
52  Kan.  678,  35  Pac.  815;  Klein  v.  State,  9  Ind.  App.  365,  53  Am. 
St.  Rep.  354,  36  N.  B.  763. 

66  State  v.  Herron,  12  Mont.  230,  33  Am.  St.  Rep.  576,  29  Pac. 
819;  Keefe  v.  State,  19  Ark.  192;  Beach  v.  Hancock,  27  N.  H.  223, 
59  Am.  Dec.  373;  Crow  v.  State,  41  Tex.  468;  1  Russell  on  Crimes, 
1019;  State  v.  Smith,  2  Humph.  457;  Regina  v.  St.  George,  9  Car. 
&  P.  483;  State  v.  Shepard,  10  Iowa,  126;  Commonwealth  v.  White, 
110  Mass.  407;  State  v.  Archer,  8  Kan.  App.  737,  54  Pac.  927. 

57  Ohio  Rev.  Stats.,  sec.  6822. 

68  2  Bishop's  Criminal  Law,  sec.  32. 
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the  exercise  of  his  official  duties.  He  cannot  tran- 
scend his  official  authority,  or  perform  the  duties  of 
his  office  in  a  negligent  or  careless  manner,  or  disre- 
gard the  rights  of  others  without  subjecting  himself 
to  civil  liability.  He  cannot  exercise  or  use  any 
greater  force  in  the  performance  of  his  duties  than 
is  reasonably  necessary  to  a  proper  exercise  thereof. 
His  own  judgment,  though  honestly  formed,  even 
though  he  does  not  intend  to  transcend  his  authority, 
is  not  conclusive.  The  force  which  he  may  apply  to 
enable  him  to  serve  a  legal  precept  must  be  no  greater 
than  is  necessary  to  accomplish  the  purpose.59  He 
cannot  be  held  for  an  assault  and  battery  when  he 
has  not  used  more  force  than  was  necessary  in  per- 
forming his  legal  duty.60  If  the  offender  offers  active 
resistance,  the  officer  may  use  whatever  force  may 
be  necessary  to  overcome  the  same,  and  sufficient 
to  compel  submission  to  arrest.61 

§  203.  Assault  by  Owner  in  Recapture  of  Personal 
Property. — A  determination  of  the  extent  of  the  right 
of  an  owner  to  retake  possession  of  personal  property 
depends  somewhat  upon  the  manner  or  circumstances 
under  which  the  wrongdoer  obtained  the  same.  The 
owner's  possession  may  be  only  momentarily  dis- 
turbed, or  the  goods  may  be  taken  away  by  trespass 
in  the  absence  of  the  owner  and  without  his  knowl- 
edge; or  goods  may  be  taken  by  a  thief,  or  by  means 
of  false  representations,  as  where  they  are  purchased 
by  false  representations.63     There  is  apparent  con- 

59  Murdock  v.  Ripley,  35  Me.  472;  Finnell  v.  Bohannon,  44  S.  W. 
94,  19  Ky.  Law  Rep.  1587. 

60  Baker  v.  Barton,  1  Colo.  App.  183,  28  Pac.  88. 

61  Finnell  v.  Bohannon,  19  Ky.  Law  Rep.  1587,  44  S.  W.  94. 

62  Hodgeden  v.  Hubbard,  18  Vt.  504,  46  Am.  Dec.  167;  Talcott 
v.  Henderson,  31  Ohio  St.  162,  27  Am.  Rep.  501;  Badger  v.  Phinney, 
15  Mass.  359,  8  Am.  Dec.  105;  Bufflngton  v.  Gerrish,  15  Mass.  156, 
8  Am.  Dec.  97. 
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flict  among  the  cases  as  to  the  extent  of  the  right 
of  the  owner  in  the  recapture  of  his  goods.  Some 
maintain  that  the  owner  can  retake  possession  only 
when  he  can  do  so  in  a  peaceable  manner,  without 
resorting  to  the  use  of  force,  while  others  hold  that 
he  can  use  whatever  force  may  be  reasonably  neces- 
sary to  accomplish  the  purpose.  Those  sustaining 
the  latter  view  are  cited  in  the  note.*3  It  has  been 
a  fundamental  principle  of  the  law  from  the  earliest 
times  that  an  owner  may  retake  possession  of  his 
personal  property  when  wrongfully  detained  from 
him,  so  long  as  he  does  so  in  a  peaceable  and  not  in 
a  riotous  or  violent  manner.64  The  rule  as  stated 
by  Blackstone  has  found  general  expression  among 
the  courts  and  writers,65  and  has  always  been  limited 
to  cases  where  property  is  in  the  possession  of  an- 
another  under  such  circumstances  as  that  the  re- 
taking cannot  be  construed  to  mean  or  constitute 
a  defense  of  property.  It  has  been  well  stated  that 
the  law  does  not  demand  that  an  owner  shall  remain 
passive  while  he  sees  a  thief  or  trespasser  remove 
property  from  his  possession.  When  the  owner  in 
such  cases  attempts  to  or  does  immediately  recap- 
ture his  own,  the  other  rule,  that  a  man  may  pro- 
tect or  defend  his  property  to  the  extent  that  he  may 
use  such  force  as  under  the  circumstances  seems  nec- 
essary, applies.  The  force  used  in  such  cases  must 
be  entirely  on  the  defensive.66    The  conflict  among 

63  Sterling  v.  Warden,  51  N.  H.  217,  12  Am.  Rep.  80;  Johnson  v. 
Perry,  56  Vt.  703,  48  Am.  Rep.  826;  White  v.  Twitchwell,  25  Vt. 
620,  60  Am.  Dec.  294;  Mills  v.  Wooters,  59  111.  234. 

64  Barnes  v.  Martin,  15  Wis.  240,  82  Am.  Dec.  670;  Shipman  v. 
Horton,  17  Conn.  481;  Chamberlain  v.  Smith,  44  Pa.  St.  431; 
Spencer  v.  McGowen,  13  Wend.  256;  Richardson  v.  Anthony,  12 
Vt.  273;  State  v.  Dooley,  121  Mo.  591,  26  S.  W.  558;  Scribner  v. 
Beach,  4  Denio,  448,  47  Am.  Dec.  265. 

65  Cooley  on  Torts,  50. 

66  Gyre  v.  Culver,  47  Barb.  592;  Johnson  v.  Patterson,  14  Conn. 
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the  authorities,  as  before  stated,  arises  mainly  from 
a  confusion  of  the  two  positions  of  the  owner  with 
respect  to  his  property  and  the  rules  of  law  govern- 
ing his  acts.  The  sounder  view,  and  the  better 
reason,  it  would  seem,  is  in  favor  of  the  rule  that  if 
there  is  any  resistance  by  the  wrongdoer  that  the 
owner  must  desist  and  not  use  force  or  commit  an 
act  amounting  to  a  breach  of  the  peace,  but  that  he 
should  resort  to  legal  process.  This  is  the  logical 
conclusion  of  the  old  rule  which  we  have  stated. 
Consequently,  an  owner  not  acting  on  the  defensive 
must  be  answerable  civilly  for  an  assault,  where  in 
the  recapture  of  property  he  uses  any  force  or  vio- 
lence, or  his  acts  are  of  a  riotous  nature.  And  this 
rule  is  well  sustained.67  When  an  owner  immedi- 
ately follows  the  wrongdoer  for  the  purpose  of  re- 
gaining possession  of  his  property,  or  when  defend- 
ing his  possession  against  immediate  deprivation 
thereof,  the  same  rules  govern  his  acts  as  when  de- 
fending his  property.68  But  a  person  in  this  posi- 
tion may  be  guilty  of  an  assault  if  he  uses  more  force 
than  is  necessary  under  the  circumstances.69  The 
right  of  recapture  or  the  right  of  defense  is  always 
restricted  to  such  force  as  may  be  reasonably  neces- 
sary to  accomplish  the  purpose.70  It  has  been  held 
that  even  where  the  property  is  taken  in  view  of  the 
owner,  that  in  its  recapture  the  law  will  not  allow 

1,  35  Am.  Dec.  96;  Elliott  v.  Brown,  2  Wend.  497,  20  Am.  Dec.  644; 
Johnson  v.  Perry,  56  Vt  703,  48  Am.  Rep.  826;  Yale  v.  Seely,  15 
Vt  221;  Commonwealth  v.  Lynn,  123  Mass.  218;  Commonwealth  v. 
Donahue,  148  Mass.  529,  531,  12  Am.  St.  Rep.  591,  20  N.  E.  171. 

67  Scribner  v.  Beach,  4  Denlo,  448,  47  Am.  Dec.  265;  Corey  v. 
People,  45  Barb.  265;  Williams  v.  Safford,  7  Barb.  310;  Spencer  v. 
McGowen,  13  Wend.  256;  Hodgeden  v.  Hubbard,  18  Vt  .504,  46 
Am.   Dec.  167. 

68  Gyre  v.  Culver,  47  Barb.  592. 

69  Jones  v.  Jones,  71  111.  562. 

70  State  v.  Dooley,  121  Mo.  591,  26  S.  W.  558. 
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him  to  commit  an  assault  and  battery,  but  that  he 
must  stop  short  of  a  breach  of  the  peace,  and  that 
he  cannot  do  anything  more  than  gently  lay  his  hands 
on  the  wrongdoer.71 

§  204.  Assault  in  Gaining  Possession  of  Land.— The 
question  as  to  the  right  of  an  owner  of  land  to  re- 
gain possession  thereof  from  his  tenant  by  means 
of  force  received  early  consideration  at  common  law, 
and  whether  one  having  a  right  of  entry  could  use 
force  to  obtain  possession  does  not  seem  to  have  been 
definitely  settled,  although  in  some  decisions  in  this 
country  it  seems  to  be  conceded  that  the  common  law 
conferred  the  right  of  entry  by  force.  And  there 
were  many  English  cases  supporting  the  doctrine  that 
a  landlord  who  found  it  necessary  to  commit  a  breach 
of  peace  in  order  to  regain  possession  of  his  lands, 
though  not  civilly  responsible  therefor,  could  never- 
theless be  held  criminally  responsible.72  But  the  li- 
ability of  the  landlord  for  a  personal  assault  upon 
the  tenant  in  a  forceable  entry  is  not  touched  upon 
by  the  English  cases  adopting  the  foregoing  rule,  the 
question  being  only  what  the  landlord  may  do  with 
reference  to  the  premises  and  the  buildings,  and 
these  questions  have  been  before  the  American  courts 
many  times,  the  general  tendency  being  that  the 
owner  may  use  force,  providing  it  does  not  amount 
to  a  breach  of  peace,  without  being  liable  civilly,73 
he  being  allowed  to  use  force  to  overcome  the  ten- 

71  Harris  v.  Marco,  16  S.  C.  575;  Davis  v.  Whitridge,  2  Strob. 
232;  Weaver  v.  Bush,  8  Term  Rep.  78;  Spencer  v.  McGowen,  13 
Wend.  256. 

72  Harvey  v.  Brydges,  14  Mees.  &  W.  437;  Davison  v.  Wilson,  11 
Ad.  &  E.,  N.  S.,  890;  Kavanagh  v.  Gudge,  7  M.  &  G.  316. 

73  State  v.  Ross,  49  N.  C.  315,  69  Am.  Dec.  751;  Hyatt  v.  Wood, 
4  Johns.  150,  4  Am.  Dec.  258;  Jackson  v.  Morse,  16  Johns.  197, 
8  Am.  Dec.  306. 
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ant's  resistance  in  obtaining  possession  of  the  residue 
of  premises  without  being  liable  for  an  assault,  where 
he  has  gained  peaceable  possession  of  a  portion.74 
It  is  doubted  in  some  jurisdictions  whether,  in  view 
of  the  legal  remedy  which  the  owner  has  by  the  ac- 
tion of  forceable  entry  and  detainer,  the  common-law 
right  of  taking  possession  by  force  still  exists,75  but 
even  though  this  remedy  is  furnished  the  owner  by 
statute,  the  right  to  take  possession  in  a  peaceable 
manner  exists.76  But  in  any  event,  where  the  actual 
possession  is  in  another,  the  owner  is  not  justified 
in  entering  and  forcibly  expelling  the  tenant,  and 
is  liable  for  assault  and  battery  in  so  doing.77  There 
are  certain  things  which  the  owner  may  undoubtedly 
do  when  his  tenant's  time  has  expired,  without  be- 
coming a  trespasser,  in  retaking  possession  of  his 
premises.  For  example,  he  may  enter  in  the  absence 
of  his  tenant  and  remove  his  goods  peaceably,  but 
he  cannot  assault  the  tenant  who,  when  present,  offers 
resistance.78 

§  205.    Correction  of  Pupil  by  Teacher.— The  welfare 

of  the  government  depends  to  a  great  extent  upon 
the  intelligence  and  education  of  its  citizens,  and 
the  efficacy  of  our  schools  depends  upon  the  ability, 
skill  and  faithfulness  of  teachers.  In  addition  to 
the  acquisition  of  learning,  it  is  the  purpose  to  in- 
culcate in  our  children  self-restraint,  obedience  and 
other  civil  virtues.     A  teacher  must  of  necessity  be 

74  Mugford  v.  Richardson,  6  Allen,  76,  83  Am.  Dec.  617. 

75  Reeder  v.  Purdy,  41  111.  279;  Doty  v.  Burdict,  83  111.  473. 

76  Fabri  v.  Bryan,  80  111.  182;  Dean  v.  Comstock,  32  111.  173. 

77  Bristor  v.  Burr,  120  N.  Y.  427,  24  N.  B.  937. 

78  Whitney  v.  Swett,  22  N.  H.  10,  53  Am.  Dec.  228;  Common- 
wealth v.  Haley,  4  Allen,  318;  Sampson  v.  Henry,  11  Pick.  379; 
Adams  v.  Adams,  7  Phila.  160;  Moore  v.  Boyd,  24  Me.  242;  Brock 
v.  Berry,  31  Me.  293;  Kellam  v.  Janson,  17  Pa.  St.  467. 
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invested  with  considerable  discretion,  which  should 
be  exercised  with  care  and  prudence;  he  stands  for 
the  time  being  in  the  place  of  the  parent,  and  is 
vested  with  his  power.79    In  some  states  the  legis- 
lature has  undertaken  to  define  the  power  of  the  mas- 
ter of  the  school,  by  prescribing  what  the  punishment 
shall  be,80  but  the  power  of  punishment  is  vested 
without  statute,  the  measure  of  which  is  to  be  deter- 
mined by  the  general  judgment  of  reasonable  men,81 
the  reasonableness  of  which  must  be  judged  of  by 
the  varying  circumstances  of  each  particular  case.83 
The  doctrine  is  generally  stated  that  a  teacher 
stands  in  loco  parentis,  but  it  must  be  remembered 
that  this  is  limited  strictly  to  his  jurisdiction  and 
responsibility  as  a  teacher,83  this  not  being  limited 
to  the  schoolroom,  but  extending  to  conduct  outside 
thereof,  if  it  has  an  immediate  connection  with  school 
work,84  the  scope  and  extent  of  his  duty  being  that 
he  may  exact  a  compliance  with  all  reasonable  com- 
mands, and  may  enforce  discipline  by  inflicting  cor- 
poral punishment,  which  should  be  in  a  kind  and  rea- 
sonable spirit;  and  while  he  may  determine  when 
and  to  what  extent  it  is  necessary,85  it  must  not  be 
cruel  or  excessive,  and  must  always  be  apportioned 
to  the  gravity  of  the  offense,  and  within  the  bounds 
of  moderation,  the  presumption  being  that  he  had 

79  State  v.  Pendergrass,  2  Dev.  &  B.  365,  31  Am.  Dec.  416;  1 
Blackstone's  Commentaries,  453. 
so  Whitley  v.  State,  33  Tex.  Cr.  172,  25  S.  W.  1072. 

81  Lander  v.  Seaver,  32  Vt.  114,  76  Am.  Dec.  156;  Patterson  t. 
Nutter,  78  Me.  509,  57  Am.  Rep.  818. 

82  Danenhoffer  v.  State,  69  Ind.  295,  35  Am.  Rep.  216. 

83  Vanvactor  v.  State,  113  Ind.  276,  3  Am.  St.  Rep.  645,  15  N. 
E.  341. 

84  Lander  v.   Seaver,  32  Vt.  114,  76  Am.  Dec.  156;  Deskins  v. 
Gose,  85  Mo.  485,  55  Am.  Rep.  387. 

86  Heritage  v.  Dodge,  64  N.  H.  297,  9  Atl.  722. 
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performed  his  duty.86  If  the  matter  of  the  punish- 
ment is  regulated  by  statute,  the  teacher  is  liable 
for  assault  and  battery  if  he  transcends  the  statute.87 
And  in  the  absence  of  statute  the  teacher  is  guilty 
of  assault  and  battery  when  the  punishment  is  cruel 
or  excessive.88  He  cannot  make  his  power  to  punish 
a  pretext  for  cruelty,  but  the  cause  must  be  suffi- 
cient, the  instrument  suitable,  and  the  correction 
must  be  in  a  kind  and  prudent  manner,89  Whip- 
ping a  child  because  he  will  not  study  subjects  other 
than  those  which  the  parent  has  directed  him  to 
study  is  not  justified,90  but  scholars  may  properly 
be  punished  for  quarreling  and  using  profane  lan- 
guage on  their  way  home.91  ' 

§  206.  Proffer  of  Sexual  Intercourse. — The  law  aims 
to  protect  the  chastity  of  females  by  punishing  for 
an  assault  any  undue  familiarity  with  the  person 
by  feeling  parts  of  the  body,92  and  in  the  case  of  a 
very  young  female  without  regard  to  whether  she 
consents  or  not.93  It  is  an  assault  for  one  to  go  into 
the  bedroom  of  a  virtuous  woman,  and  lean  over 
her  and  make  proffer  of   a  criminal   intercourse.9* 

86  Vanvactor  v.  State,  113  Ind.  276,  3  Am.  St.  Rep.  645,  15  N.  E. 
341;  Commonwealth  v.  Randall,  4  Gray,  36;  Lander  v.  Seaver,  32 
Vt  114,  76  Am.  Dec.  156;  State  v.  Alford,  68  N.  C.  322;  Marlsbary 
v.  State,  10  Ind.  App.  21,  37  N.  E.  558. 

87  Whitley  v.  State,  33  Tex.  Cr.  172,  25  S.  W.  1072. 

88  Marlsbary  v.  State,  10  Ind.  App.  21,  37  N.  E.  558;  Vanvactor 
v.  State,  113  Ind.  276,  3  Am.  St.  Rep.  645,  15  N.  E.  341. 

89  Cooper  v.  McJunkln,  4  Ind.  291. 

90  Morrow  v.  Wood,  35  Wis.  59,  17  Am.  Rep.  471. 

91  Deskins  v.  Gose,  85  Mo.  485,  55  Am.  Rep.  387. 

92  Slawson  v.  State,  39  Tex.  Cr.  176,  73  Am.  St.  Rep.  914,  45 
S.  W.  575;  Hill  v.  State,  37  Tex.  Cr.  279,  66  Am.  St.  Rep.  803,  38 
S.  W.  987,  39  S.  W.  666. 

93  Hill  v.  State,  37  Tex.  Cr.  279,  66  Am.  St.  Rep.  803,  38  S.  W. 
987,  39  S.  W.  666. 

94  Newell  v.  Whitcher,  53  Vt.  589,  38  Am.  Rep.  703;  Alexander  v. 
Blodgett,  44  Vt  476. 
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To  touch  a  virtuous  wife  in  the  way  of  illicit  love 
is  a  far  greater  outrage  than  to  touch  her  in  anger.95 

§  207.  Self-defense.— The  right  of  self-defense  is 
founded  upon  the  law  of  nature,  and  existed,  there- 
fore, before  the  formation  of  societies,  but  its  scope 
and  extent  is  now  clearly  defined  and  well  understood 
generally.  The  right  is  the  same  in  civil  as  in  crim- 
inal oases.96  One  seeking  to  avail  himself  of  the 
right  of  self-defense  must  show  that  he  has  acted 
upon  a  real  and  honest  conviction  or  belief  that  he 
was  in  danger  of  great  bodily  injury,  and  it  must  ap- 
pear also  from  the  circumstances  that  his  fears  were 
reasonable.97  It  matters  not  if  he  makes  a  mistake 
in  his  belief  as  to  the  apparent  danger,  if  he  has  acted 
honestly,  and  the  circumstances  were  such  as  to  jus- 
tify a  reasonably  prudent  and  cautious  man  in  the 
belief  that  there  was  danger.98  But  if  one  acting  on 
the  defensive  goes  beyond  what  is  reasonably  neces^ 
sary  to  ward  off  an  attack,  and  uses  more  force  than 
is  necessary,  or  is  guilty  of  an  unreasonable  and  dis- 
proportionate degree  of  force,  he  cannot  avail  him- 
self of  the  right  of  self-defense,  but  is  liable  for  the 
excess.99  Nor  can  the  right  be  invoked  by  one  who 
brings  on  the  difficulty,100  nor  can  an  assault  be  jus- 

__95  State  v.  White,  52  Mo.  App.  285. 

96  Thomason  v.  Gray,  82  Ala.  291,  3  South.  38. 

97  Higginis  v.  Minaghan,  78  Wis.  428,  23  Am.  St.  Rep.  428,  47  N. 
W.  941;  Courvoissier  v.  Raymond,  23  Oolo.  113,  47  Pac.  284. 

98  Id. 

99  Curtiss  v.  Carson,  2  N.  H.  539;  Brown  v.  Gordon,  1  Gray,  182; 
Dole  v.  Erskine,  35  N.  H.  503;  Hannen  v.  Edes,  15  Mass.  349;  Trog- 
den  v.  Henn,  85  111.  237;  Watson  v.  Hastings,  1  Pennewill  (Del.j, 
47,  39  Atl.  587;  Close  v.  Cooper,  34  Ohio  St.  98. 

100  Von  Reeden  v.  Evans,  52  111.  App.  209;  Sullivan  v.  State,  31 
Tex.  Cr.  486,  37  Am.  St.  Rep.  826,  20  S.  W.  927;  Thomason  v.  Gray, 
82  Ala.  291,  3  South.  38;  State  v.  White,  18  R.  I.  473,  28  Atl.  968; 
Hulse  v.  Tollman,  49  111.  App.  490;  Rogers  v.  Waite,  44  Me.  275 
{where  street-car  conductor  commenced  the  altercation);  Kosters 
v.  Brooklyn  etc.  Ry.  Co.,  10  Misc.  Rep.  18,  30  N.  Y.  Supp.  531. 

— { 
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tified  on  the  ground  that  the  person  committing  the 
same  was  provoked  by  opprobrious  words  or  in- 
sults.101 While  the  one  assaulted  may  pursue  his 
assailant,  he  can  do  so  only  so  long  as  it  may  be 
reasonably  necessary  to  make  his  defense  effectual.103 
There  is  some  authority  supporting  the  right  of 
the  first  assailant  to  maintain  an  action  against  the 
assailed  who  uses  more  force  than  is  necessary  to 
defend,  as  well  as  the  right  of  the  latter  to  maintain 
an  action  against  the  former  for  the  first  assault,103 
but  such  a  doctrine  is  not  sound. 

§  208.    Same— Further  as  to  Justification.— Nothing 

seems  better  settled  than  that  words,  however  insult- 
ing or  offensive,  or  threats,  will  not  justify  an  as- 
sault and  battery,104  but  they  must  be  accompanied 
by  some  hostile  demonstration,  indicating  danger, 
and  even  then  they  may  be  shown  for  the  purpose 
only  of  giving  character  or  coloring  to  the  act.105 
Nor  can  previous  threats,  without  proof  of  an  attempt 
to  execute  the  same,  or  without  some  overt  act,  be 
shown,106  but  they  must  be  so  recent  as  to  be  a  part 
of  the  assault,  and  then  may  be  shown  for  the  pur- 

ioi  Hayes  v.  Sease,  51  S.  C.  534,  29  S.  E.  259;  Crosby  v.  Hum- 
phreys, 59  Minn.  92,  60  N.  W.  843;  Goldsmith  v.  Joy,  61  Vt  488, 
15  Am.  St.  Rep.  923,  17  Atl.  1010;  Munday  v.  Landry,  51  La.  Ann. 
303,  25  South.  66. 

102  Waldon  v.  State,  34  Tex.  Cr.  92,  29  S.  W.  273. 

103  Dole  v.  Erskine,  35  N.  H.  503. 

104  Welburn  v.  State  (Tex.,  1894),  24  S.  W.  651;  Reid  v.  State,  71 
Ga.  865;  Crosby  v.  Humphreys,  59  Minn.  92,  60  N.  W.  843;  Willey 
v.  Carpenter,  64  Vt.  212,  23  Atl.  630;  Murray  v.  Boyne,  42  Mo.  472; 
Goldsmith  v.  Joy,  61  Vt.  488,  15  Am.  St.  Rep.  923,  17  Atl.  1010; 
Shipley  v.  Edwards,  87  Iowa,  310,  54  N.  W.  151;  Martin  v.  State,  5 
Ind.  App.  453,  32  N.  E.  594;  Berryman  v.  Cox,  73  Mo.  App.  67. 

106  Hulse  v.  Sollman,  49  111.  App.  490. 

106  Cummins  v.  Crawford,  88  111.  312,  30  Am.  Rep.  558;  Lee  v. 
Woolsey,  19  Johns.  319,  10  Am.  Dec.  230;  Avery  v.  Ray,  1  Mass. 
12;  Ireland  v.  Elliott,  5  Iowa,  478,  68  Am.  Dec.  715. 
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pose  above  mentioned.  Acts  of  provocation  must, 
to  be  availing,  be  immediately  connected  with  the 
assault.107  It  is  not  sufficient  provocation  to  justify 
an  assault  upon  a  trespasser  who  is  not  using  any 
violence,  unless  upon  request  to  leave  the  premises, 
he  refuses  and  resists  efforts  to  remove  him.108 

§  209.  Defense  of  Member  of  Family.— One  has  the 
right  to  go  to  the  same  extent  in  defending  members 
of  his  family,  or  persons  standing  in  particular  rela- 
tion to  him,  as  in  defense  of  himself,109  and  may  re- 
sort to  such  force  in  protecting  such  persons  as  is 
reasonably  necessary  under  the  circumstances.110 
And  this  right  extends  to  attacks  or  acts  of  violence  by 
one  member  upon  another  member,  to  the  same  extent 
as  it  does  to  outsiders,  the  head  of  the  family  having 
the  right  to  preserve  order  in  his  family,  using  what- 
ever force  is  necessary  to  accomplish  the  purpose.111 
Applying  the  principles  underlying  the  right  of  self- 
defense,  it  follows  that  the  danger  to  which  the  mem- 
ber of  the  family  is  subjected  must  be  such  as  to  in- 
duce a  person  exercising  a  reasonable  and  proper 
judgment  to  interfere  to  prevent  the  injury.113  The 
right  of  course  does  not  exist  where  the  member  of 
the  family  is  himself  the  aggressor.113 

§  210.  Defense  of  Property.— The  extent  to  which 
one  may  go  in  the  defense  of  his  property  depends 
entirely  upon  circumstances.  He  may  use  any  force 
that  may  be  reasonably  necessary  to  make  the  de- 
fense effectual,  which  will  depend  entirely  upon  the 

107  Terry  v.  Eastland,  1  Stew.  (Ala.)  156. 

108  Scribner  v.  Beach,  4  Denio,  448,  47  Am.  Dec.  265. 

109  Patten  v.  People,  18  Mich.  314,  100  Am.  Dec.  173. 
no  Obier  v.  Neal,  1  Houst.  449. 

in  Smith  v.  Slocum,  62  111.  354. 

112  Hill  v.  Rogers,  2  Iowa,  67. 

113  Obier  v.  Neal,  1  Houst.  449. 
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nature  of  the  trespass  or  attack  made.  If  more  force 
is  used  than  the  exigency  of  the  case  requires,  the 
owner  may  render  himself  liable  for  assault.  The 
right  of  defense  of  property  cannot  be  measured  by 
the  same  principles  or  rules  which  govern  the  right 
of  defense  of  the  person.  The  owner  of  property 
cannot,  in  defense  thereof,  resort  to  means  reasonably 
calculated  to  endanger  life;114  he  can  never  be  jus- 
tified in  taking  the  life  of  a  trespasser.110  He  may, 
whenever  it  is  necessary  to  make  the  defense  effec- 
tual, be  justified  in  committing  an  assault  and  bat- 
tery,116 but  he  has  no  right  to>  wound  or  inflict  a 
great  bodily  injury;117  nor  can  an  assault  upon  one 
who  comes  onto  premises  by  invitation  be  justified, 
if  the  conduct  of  the  person  assaulted  be  occasioned 
by  the  owner's  abuse.118  The  owner  may  himself  be 
justified  in  resorting  to  the  use  of  a  deadly  weapon 
where  the  trespasser  uses  a  similar  weapon.119  Even 
throwing  a  stick  at  a  trespasser  may  constitute  an 
assault,120  though  it  has  been  held  in  one  state  that 
the  owner  may  strike  him  with  a  stick  if  he  is  unable 
to  make  the  defense  effectual  by  merely  laying  hands 
on  him.121  Exhibiting  a  gun  in  an  angry  and  threat- 
ening manner,  without  excuse  or  occasion,  is  not  jus- 
tified.iaa    An  intruder,   or  one  who   conducts  him- 

114  State  v.  Dooley,  121  Mo.  591,  26  S.  W.  558;  State  v.  Forsythe, 
89  Mo.  667;  Simpson  v.  State,  59  Ala.  1,  31  Am.  Rep.  1. 

us  Carroll  v.  State,  23  Ala.  228,  58  Am.  Dec.  282.  See,  also, 
82  Am.  Dec.  675,  note. 

lis  Shain  v.  Markham,  4  J.  J.  Marsh.  578,  20  Am.  Dec.  232;  2 
Hawk.  P.  C,  c.  23,  sec.  23;  Stachlin  v.  Destrehan,  2  La.  Ann.  1019. 

117  Id. 

lis  Watrous  v.  Steel,  4  Vt.  629,  24  Am.  Dec.  648. 

lis  People  v.  Dann,  53  Mich.  490,  51  Am.  Rep.  151,  19  N.  W.  159. 

120  Talmage  v.  Smith,  101  Mich.  370,  45  Am.  St  Rep.  414,  59  N. 
W.  656. 

121  State  v.  Burke,  82  N.  C.  551. 

'    122  State  v.  Martin,  52  Mo.  App.  609. 
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self  in  an  improper  manner,  may,  on  refusal  to  leave 
be  expelled  by  the  use  of  such  force  as  may  be 
reasonably  necessary.123  The  law  justifies  the  use 
of  no  greater  force  than  is  necessary  in  the  exercise 
of  a  reasonable  and  proper  judgment  to  prevent  the 
consummation  of  the  injury.124  An  assault  upon  an 
old  man  who,  prompted  by  a  passion  for  flowers, 
goes  into  a  garden  to  pick  flowers,  without  notice  or 
warning,  cannot  be  justified.125 

§  211.  Action  for  Injury  in  Mutual  Combat.— The  or- 
dinary rule  is  that  an  injury  cannot  be  done  to  a  per- 
son who  by  his  own  acts  consents  thereto,  but  an 
individual  can  never  consent  to  a  breach  of  the  peace. 
Prize  fighting,  boxing  matches,  and  encounters  of 
that  sort  tend  to  breaches  of  the  peace,  and  are  un- 
lawful even  when  entered  into  by  agreement  and 
without  anger  or  mutual  ill-will.126  So  one  cannot 
consent  to  assault  and  battery  by  voluntarily  enter- 
ing into  a  fight,  and  if  one  party  license  another  to 
beat  him,  such  license  is  void.127  The  state  is  in- 
terested in  maintaining  peace  and  quiet,  and  no 
agreement  can  be  made  which  will  deprive  the  state 
of  its  right  to  preserve  the  peace.  Consent  to  an  in- 
jury is  always  regarded  as  a  complete  defense  when- 
ever redress  therefor  is  sought  by  the  party  injured, 
but  this  is  limited  to  rights  in  which  only  the  indi- 
viduals engaged  were  concerned,   and  the  doctrine 

123  Canfield  v.  Chicago  etc.  Ry.  Co.,  59  Mo.  App.  354;  Brebaeh 
v.  Johnson,  62  111.  App.  131. 

124  State  v.  Martin,  52  Mo.  App.  609;  Harrison  v.  Harrison,  43 
Vt.  417;  Drew  v.  Comstock,  57  Mich.  176,  23  N.  W.  721. 

125  Chappell  v.  Schmidt,  104  Cal.  511,  38  Pac.  892. 

126  Fost.  C.  L.  260;  2  Greenleaf  on  Evidence,  sec.  85;  1  Stephens' 
Nisi  Prius,  211;  Commonwealth  v.  Collberg,  119  Mass.  350,  20  Am. 
Rep.  328. 

127  Matthew  v.  Ollerton,  Comb.  218. 
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expressed  by  the  maxim,  Volenti  non  fit  injuria,  applies 
and  governs  such  cases.  But  this  maxim  or  doctrine 
does  not  apply  to  cases  where  the  public  is  inter- 
ested, and  it  has  been  held  from  the  earliest  times 
that  one  may  recover  in  a  civil  action  for  assault 
and  battery,  although  he  agreed  to  fight  with  his 
adversary;  that  such  agreement  or  consent  is  not  a 
bar  to  the  action.128  The  fact,  however,  that  the 
parties  fought  by  agreement  may  be  shown  for  the 
purpose  of  mitigating  the  damages,129  and  this  may 
be  shown  under  a  general  denial  without  being  spe- 
cially pleaded. 130  It  seems  wrong  on  principle  to  allow 
one  to  recover  for  an  injury  which  would  not  have  oc- 
curred but  for  the  voluntary  acts  of  the  injured,  and 
this  principle  has  been  followed  in  one  state.131  A 
female  has  the  right  to  maintain  an  action  for  an  as- 
sault and  battery  committed  by  throwing  her  down 
and  ravishing  her,  even  though  she  does  not  resist 
the  sexual  intercourse.132 

128  Bull.  N.  P.  16;  Matthew  v.  Ollerton,  Comb.  218;  Bell  v. 
Hansley,  48  N.  C.  131;  Stout  v.  Wren,  8  N.  C.  420,  9  Am.  Dec.  653; 
Adams  v.  Waggoner,  33  Ind.  531,  5  Am.  Rep.  230;  Shay  v.  Thomp- 
son, 59  Wis.  540,  48  Am.  Rep.  538;  Barholt  v.  Wright,  45  Ohio  St. 
177,  4  Am.  St.  Rep.  535,  12  N.  E.  185;  Commonwealth  v.  Collberg, 
119  Mass.  350,  20  Am.  Rep.  328;  Regina  v.  Lewis,  1  Car.  &  K.  419; 
Rex  v.  Perkinsi,  4  Car.  &  P.  537. 

129  Id. 

130  Barholt  v.  Wright,  45  Ohio  St.  177,  4  Am.  St.  Rep.  535,  12  N. 
E.  185. 

131  Galbraith  v.  Fleming,  60  Mich.  403,  27  N.  W.  581. 

132  Dean  v.  Raplee,  75  Hun,  389,  27  N.  Y.  Supp.  438. 
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•§  230.    Wrongful  confinement  in  asylum  or  hospital. 
§  231.    Restraint  of  persons  with  contagious  disease. 
§  232.    Confinement  of  inebriates. 

III.     MALICIOUS   ABUSE   OF   PROCESS. 
{  233.    Malicious  abuse  of  process— Nature  of  wrong. 
|  234.    Same  continued — Illustrative  cases. 
S  235.    Same  continued— Who  liable. 
Torts,  Vol.  1—30 
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§  212.  False  Imprisonment— Defined.— False  impris- 
onment is  an  injury  to  the  right  of  personal  liberty, 
and  consists  in  the  unlawful  restraint  of  a  person 
against  his  will,  either  with  or  without  process.  It 
is  a  trespass  against  the  person  with  violence  either 
actual  or  implied.  At  common  law  the  act  was  pun- 
ished criminally.  The  two  essential  elements  neces- 
sary to  constitute  the  offense  are:  1.  The  detention 
of  the  person;  and  2.  The  unlawfulness  of  the  de- 
tention.1 "False  imprisonment  is  the  unlawful  re- 
straint of  a  person  contrary  to  his  will.  But  two 
things  are  requisite,  viz.,  detention  of  the  person,  and 
unlawfulness  of  such  detention.  Malice  is  not  ma- 
terial except  in  aggravation  of  damages.  Nor  is  prob- 
able cause  of  guilt  on  the  part  of  the  party  impris- 
oned, except  as  it  may  be  rendered  so  by  the  provi- 
sions ....  of  the  code.  If  the  imprisonment  is  un- 
der legal  process,  but  the  prosecution  has  been  com- 
menced and  carried  on  maliciously  and  without  prob- 
able cause,  terminating  in  the  discharge  of  the  de- 
fendant, it  is  malicious  prosecution,  and  not  false  im- 
prisonment. The  action  for  damages  for  false  im- 
prisonment is  in  trespass;  for  malicious  prosecution, 
in  case."2  "False  imprisonment  is  necessarily  a 
wrongful  interference  with  the  personal  liberty  of 
an  individual.  The  wrong  of  false  imprisonment 
may  be  committed  by  words  alone,  or  by  acts  alone, 
or  by  both,  or  by  merely  operating  on  the  will  of  the 
individual,  or  by  personal  violence,  or  by  both.  It  is 
not  necessary  that  the  individual  should  be  confined 
within  a  prison,  or  within  walls,  or  that  he  be  assaulted 
or  even  touched.     It  is  not  necessary  that  any  injury 

1  For  definitions,  see  Rich  v.  Mclnerny,  103  Ala.  345,  49  Am. 
St  Rep.  32,  15  South.  663;  Comer  v.  Knowles,  17  Kan.  441. 

2  Head,  J.,  in  Rich  v.  Mclnerny,  103  Ala.  345.  49  Am.  St.  Rep. 
32,  15  South.  663  (trespass  to  person);  Burns  v.  Erben,  40  N.  Y.  463. 
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should  be  done  to  the  individual's  person,  or  to  his 
character  or  reputation.  Nor  is  it  necessary  that 
the  "wrongful  act  be  committed  with  malice,  or  ill- 
will,  or  even  with  the  slightest  wrongful  intention. 
Nor  is  it  necessary  that  the  act  should  be  done  under 
color  of  any  legal  or  judicial  proceeding.  All  that 
is  necessary  is  that  the  individual  be  restrained  of 
his  liberty  without  any  sufficient  legal  cause  therefor, 
by  words  or  acts  which  he  fears  to  disregard."3 

§  213.    Nature  of  the  Detention— Place.— it  is  well 

understood  that  any  detention,  if  unlawful,  is  suffi- 
cient to  constitute  false  imprisonment.  It  is  not 
necessary  that  the  person  detained  should  be  con- 
fined in  a  prison  or  within  walls.  All  that  is  essen- 
tial is  that  the  individual  be  restrained  of  his  liberty 
without  any  legal  cause  therefor.4  The  place  of  de- 
tention is  immaterial.  It  may  be  behind  prison 
walls,  barred  doors  and  windows,5  or  in  a  private 
house,  or  business  block,6  as  where  a  clerk  goes  to 
a  bank  to  have  some  notes  redeemed,  and  while 
counting  money  the  door  of  the  bank  is  locked,  it 
being  closing  time,  and  the  bank  refuses  to  permit 
the  clerk  to  go  away  for  half  an  hour.7  Or  wrong- 
fully detaining  one  suspected  of  shoplifting  in  a  store 
may  be  sufficient  restraint  to  constitute  false  impris- 
onment. So  it  is  sufficient  detention  where  one  is 
locked  in  a  room,  and  by  threats  of  violence  is  com- 

3  Comer  v.  Knowles,  17  Kan.  441.  Neither  malice  nor  want  of 
probable  cause  are  necessary  elements:  Boeger  v.  Langenberg,  97 
Mo.  390,  10  Am.  St  Rep.  322,  11  S.  W.  223. 

4  Comer  v.  Knowles,  17  Kan.  441.  See  54  Am.  Dec.  258,  note;  67 
Am.  St.  Rep.  408,  note. 

6  Floyd  v.  State,  12  Ark.  43,  54  Am.  Dec.  250. 

6  Id.;  Woodward  v.  Washburn,  3  Denio,  369;  Hilderbrand  v.  Mc- 
Crum,  101  Ind.  61. 

7  Woodward  v.  Washburn,  3  Denio,  369. 
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pelled  to  confess  to  a  breach  of  promise  of  marriage.8 
The  doors  need  not  even  be  locked,  it  being  enough 
if  some  one  stands  at  the  door  and  prevents  an  exit.9 
It  is  an  unlawful  detention  if  the  restraint  be  upon 
the  streets.10  It  is  a  case  of  unlawful  restraint 
where  a  priest  sends  persons  after  one  who  has 
charged  him  with  immoral  conduct,  and  upon  reach- 
ing the  house  of  the  priest  is  compelled,  in  fear  of 
bodily  injury,  to  retract  the  charge.11, 

§  214.  Nature  of  Detention— Manual  Restraint  not 
Necessary. — As  previously  stated,  it  is  not  necessary 
to  constitute  unlawful  restraint  or  detention  that 
there  should  be  an  actual  arrest,  and  however  the 
detention  be  accomplished,  whether  by  or  without 
an  arrest,  it  is  not  essential  that  there  should  be  a 
manual  touching  of  the  body  of  the  person  to  make 
it  an  unlawful  restraint.12  A  demonstration  of  phy- 
sical violence,  which  to  all  appearances  can  only  be 
avoided  by  submission,  operates  as  effectually,  if  sub- 
mitted to,  as  a  forcible  arrest.13  "The  wrong  may 
be  committed  by  words  alone,  or  by  acts  alone,  or 
by  both,  and  by  merely  operating  on  the  will  of  the 
individual  or  by  personal  violence,  or  by  both."14 
Words,  gestures,  or  any  movement  that  effects  re- 
straint are  sufficient.15    Thus,  where  a  tax  assessor, 

8  Hilderbrand  v.  McCrum,  101  Ind.  61. 

»  Moore  v.  Thompson,  92  Mich.  503,  52  N.  W.  1000. 

10  Hawk  v.  Ridgway,  33  111.  473;  Floyd  v.  State,  12  Ark.  43,  54 
Am.  Dec.  250;  People  v.  Wheeler,  73  Cal.  252,  14  Pac.  796;  Comer 
v.  Knowles,  17  Kan.  439. 

li  Grace  v.  Dempsey,  75  Wis.  313,  43  N.  W.  1127. 

12  Bissell  v.  Gold,  1  Wend.  210,  19  Am.  Dec.  480;  Brushaber  v. 
Stegeman.  22  Mich.  267;  Moore  v.  Thompson,  92  Mich.  503,  52  N. 
W.  1000;  Josselyn  v.  McAllister,  25  Mich.  45;  Ahern  v.  Collins,  39 
Mo.  145;  Haskins  v.  Young,  19  N.  C.  527,  31  Am.  Dec.  426. 

13  Brushaber  v.  Stegeman,  22  Mich.  267. 

14  Comer  v.  Knowles,  17  Kan.  439. 

is  Pike  v.  Hannon,  9  N.  H.  491;  Maner  v.  State,  8  Tex.  App.  361. 
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to  compel  the  payment  of  a  tax,  says  that  he  arrests 
the  property  owner,16  or  where  one  obeys  officers  of 
the  law,  submitting  to  their  orders  without  being 
touched,17  or  where  one  during  a  voluntary  appear- 
ance before  a  magistrate  is  informed  of  the  issuance 
of  a  warrant  for  his  arrest,  and  answers  that  he  sub- 
mits,18 there  is  sufficient  restraint  to  lay  the  founda- 
tion for  false  imprisonment. 

Although  manual  seizure  is  not  necessary,  there 
must  be  some  sort  of  personal  coercion;  and  where 
an  officer  merely  informs  a  person  of  a  warrant 
against  him,  but  neither  takes  him  into  custody  nor 
deprives  him  of  his  liberty,19  or  where  one  of  his 
own  volition  remains  in  a  prison  yard,  though  at 
liberty  to  depart  if  he  desires,20  there  is  no  unlawful 
restraint. 

The  imprisonment  must  also  be  against  the  will 
of  the  one  complaining;  for  if  he  goes  willingly,  or  of 
his  own  accord,21  or  if  he  is  sent  to  jail  at  his  own 
request,22  there  is  no  detention.  Sufficient  detention 
is  shown  where  one  is  accused  of  a  crime,  as  larceny, 
and  is  informed  that  an  officer  will  arrest  her  if  the 
stolen  articles  are  not  produced,  and  as  she  attempts 
to  pass  through  a  door,  her  accuser  stands  between 
her  and  a  closed  door  with  his  hand  upon  the  door 
knob,  and  the  party  is  then  taken  in  a  bus  to  her 
house,  and  there  a  search  is  made.23    It  is  not  jus- 

16  Pike  v.  Hanson,  9  N.  H.  491. 

17  Ahern  v.  Collins,  39  Mo.  145;  Voorhees  v.  Leonard,  1  Thomp. 
&  C.  148. 

18  Haskins  v.  Young,  19  N.  O.  527,  31  Am.  Dec.  426. 

19  Hill  v.  Taylor,  50  Mich.  549,  15  N.  W.  899. 

20  Kirk  v.  Garrett,  84  Md.  383,  35  Atl.  1089. 

21  Floyd  v.  State,  12  Ark.  43,  54  Am.  Dec.  250;  State  v.  Lunsford, 
81  N.  C.  528. 

22  Ellis  v.  Cleveland,  54  Vt.  437. 

23  Moore  v.  Thompson,  92  Mich.  498,  52  N.  W.  1000. 


§  215  FALSE  IMPRISONMENT.  470 

tifiable  to  arrest  and  detain  a  person  who  has  re- 
ceived overpayment  on  a  check  from  a  bank,  merely 
to  compel  repayment,  and  not  for  the  purpose  of 
taking  him  before  the  magistrate.  Such  an  arrest 
and  detention  constitutes  false  imprisonment.24 

§  215.  The  Arrest. — An  arrest  signifies  the  re- 
straint of  a  man's  person.  It  may  be  considered  as 
the  beginning  of  an  imprisonment.  Mere  words 
alone  will  not  constitute  an  arrest,  unless,  of  course, 
the  person  submits.  There  must  in  all  instances  be 
circumstances  indicating  that  the  party  is  under  re- 
straint and  within  the  power  of  the  officer.  Violence 
is  unnecessary  to  effect  an  arrest  if  it  can  be  made 
without.  It  was  the  rule  at  common  law,  and  so 
with  us  under  many  decisions,  that  a  sheriff,  consta- 
ble, or  peace  officer,  in  the  absence  of  any  express 
statutory  provision,  may  arrest,  without  process, 
upon  reasonable  suspicion,  one  who  is  charged  with 
the  commission  of  a  felony,  and  detain  him  until  a 
warrant  can  be  obtained.25  The  matter  is  now  gen- 
erally regulated  by  statute  in  the  states,  which 
should  be  consulted.  The  rule  generally  prevailing 
in  the  states  is  that  arrests  may  be  made  without 
warrant  in  felonies  upon  reasonable  suspicion,  with- 
out seeing  the  crime  committed.  But  no  arrest  can 
be  made  without  a  warrant  in  cases  of  misdemeanors 
unless  the  person  arrested  is  found  in  the  actual  com- 
mission of  the  crime. 

24  Bergeron  v.  Reyton,  106  Wis.  377,  80  Am.  St.  Rep.  33,  82  N.  W. 
291. 

25  Rohan  v.  Sawin,  5  Cush.  281;  Wade  v.  Chaffee,  8  R.  I.  224,  5 
Am.  Rep.  572;  Doering  v.  State,  49  Ind.  56,  19  Am.  Rep.  669;  Holley 
v.  Mix,  3  Wend.  350,  20  Am.  Dec.  702;  Eanes  v.  State,  6  Humph. 
53,  44  Am.  Dec.  289;  Burns  v.  Erben,  40  N.  Y.  463;  Filer  v.  Smith, 
96  Mich.  347,  35  Am.  St.  Rep.  603,  55  N.  W.  999;  Shanley  v.  Wells, 
71  111.  78;  Diers  v.  Mallon,  46  Neb.  121,  50  Am.  St.  Rep.  598,  64 
N.  W.  722;  Ballard  v.  State,  43  Ohio  St.  340,  1  N.  E.  76;  McCarthy 
v.  De  Armit,  99  Pa.  St.  63. 
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A  very  important  feature  essential  when  an  arrest 
is  made  upon  a  warrant,  to  relieve  the  party  com- 
plaining from  a  charge  of  false  imprisonment,  is  that 
the  affidavit  must  be  adequate  to  confer  jurisdiction 
upon  the  court.  If  it  is  defective  in  respect  to  the 
jurisdictional  facts  required  to  bring  the  case  within 
the  statute  providing  for  the  arrest,  an  action  will 
lie  against  the  one  who  secures  the  arrest  upon  such 
an  affidavit.26  An  imprisonment,  however,  resulting 
from  an  arrest  under  a  valid  warrant  is  not  a  false 
imprisonment.27 

^  §  21 6.  By  Whom  Restraint  Imposed  or  Arrest  Made. 
In  general  it  may  be  said  that  any  restraint  upon 
one'®  liberty  by  another,  unless  for  some  cause  which 
the  law  recognizes  as  adequate,  w,  a  false  imprison- 
ment. The  question  then  is,  What  causes  does  the 
law  regard  as  sufficient  to  warrant  the  violation  of 
one's  right  to  liberty?  Here  is  found  a  difference  in 
respect  to  who  is  the  restraining  party,  the  law  al- 
lowing a  different  standard  for  its  own  officers  than 
for  a  private  citizen.  A  private  citizen  can  only  de- 
prive another  of  his  liberty  in  case  a  felony  has  actu- 
ally been  committed,28  while  an  officer  may  do  so  if 
he  has  reasonable  ground  to  believe  that    one    has 

26  Fkumoto  v.  Marsh,  130  Cal.  66,  80  Am.  St.  Rep.  73,  62  Pac. 
303,   509. 

27  Page  v.  Citizens'  Banking  Co.,  Ill  Ga.  73,  78  Am.  St.  Rep. 
144,  36  S.  E.  418. 

28  Morley  v.  Chase,  143  Mass.  396,  9  N.  E.  767;  McCarthy  v. 
De  Armit,  99  Pa.  St.  63;  Commonwealth  v.  Carey,  12  Cush.  246; 
Lynch  v.  Metropolitan  Elevated  R.  R.  Co.,  90  N.  Y.  77,  43  Am. 
Rep.  141;  Kennedy  v.  State,  107  Ind.  144,  57  Am.  Rep.  99,  6  N.  E. 
305;  Doughty  v.  State,  33  Tex.  1;  Brooks  v.  Commonwealth,  61  Pa. 
St.  352,  100  Am.  Dec.  645;  Bergeron  v.  Reyton,  106  Wis.  377,  80 
Am.  St.  Rep.  33,  82  N.  W.  291;  Bacon  v.  Bacon,  76  Miss.  458,  24 
South.  968. 
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been  committed.29  Both  the  private  citizen  and  the 
officer  must  have  reasonable  grounds  to  believe  that 
the  one  charged  is  the  guilty  person.30  A  peculiar 
case  arose  in  Pennsylvania,  where  it  was  sought  to 
hold  a  railway  company  for  false  imprisonment  be- 
cause its  employees  removed  a  boy  seventeen  years 
old,  who  had  the  front  part  of  his  foot  crushed  under 
the  wheels  of  a  freight  train,  to  a  hospital,  where 
his  foot  was  amputated.  The  circumstances  called 
for  great  haste,  and  the  court  considered  that  one 
who  endeavors  to  assist  his  neighbor  who  is  in  great 
danger  and  distress  should  not  be  liable,  and  that 
the  company  could  not  be  held  for  the  acts  of  its  em- 
ployees, because  not  within  the  scope  of  their  employ- 
ment.31 

§  21 7.    Same  Continued— Arrest  by  Private  Person.— 

That  all  persons  who  commit  a  felony  shall  be  appre- 
hended, and  that  no  person  shall  be  wrongfully  de- 
prived of  his  liberty,  is  of  equal  importance  before 
the  law.  It  will  be  conceded  that  the  right  of  per- 
sonal security  and  immunity  from  unlawful  arrest 
and  detention  is  a  sacred  constitutional  right;  and 
yet  the  public  welfare  requires  that  all  who  commit 
felonies  should  be  arrested  and  punished  to  such  an 
extent  that  the  law  encourages  everyone,  private 
citizens  as  well  as  officers,  to  keep  a  sharp  lookout 
for  the  apprehension  of  felons  by  holding  them  ex- 
empt from  responsibility  for  an  arrest  or  prosecu- 
tion, although  the  party  charged  turns  out  not  to 
be  guilty,  if  the  arrest  be  made  upon  probable  cause 

29  Rohan  v.  Sawin,  5  Cush.  281;  Commonwealth  v.  Carey,  12 
Cush.  246;  Burns  v.  Erben,  40  N.  T.  463;  Holley  v.  Mix,  3  Wend. 
350,  20  Am.  Dec.  702;  Filer  v.  Smith,  96  Mich.  347,  35  Am.  St.  Rep. 
603,  55  N.  W.  999. 

30  Id. 

81  Ollet  v.  Pittsburg  etc.  Ry.  Co.,  201  Pa.  St.  361,  50  Atl.  1011. 
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and  in  good  faith.  It  must  not  be  upon  mere  sus- 
picion. The  rule  governing  the  duty  and  responsi- 
bility of  private  persons  making  arrests  is  thus 
stated: 

"A  private  person  has  a  right  to  arrest  a  man  on 
suspicion  of  felony  without  a  warrant;  but  if  he  does 
so,  and  it  turns  out  that  the  wrong  man  is  impris- 
oned, he  must  be  prepared  to  show,  in  justification:  1. 
That  a  felony  has  been  committed;  and  2.  That  the 
circumstances  under  which  he  acted  were  such  that 
any  reasonable  person,  acting  without  passion  or 
prejudice,  would  have  fairly  suspected  that  the  plain- 
tiff committed  it  or  was  implicated  in  it."32  A  pri- 
vate citizen  does  not  have  a  right  to  make  an  arrest 
for  a  mere  misdemeanor,  and  hence  he  would  be  lia- 
ble for  false  imprisonment  if  he  did  so.33 

§  218.  When  Others  than  Arresting  Officer  Liable. — 
Besides  those  who  actually  make  the  arrest  or  cause 
the  imprisonment,  others  may  become  liable  for  false 
imprisonment  in  various  ways  by  indirectly  partici- 
pating therein.  In  many  instances  officers  make  ar- 
rests upon  information  furnished  them  by  private 
citizens,  or  at  the  instigation  of  private  citizens. 
Such  citizens  may  or  may  not  render  themselves  lia- 
ble jointly  with  the  officer,  where  the  arrest  and  de- 
tention turns  out  to  be  wrongful.  It  is  perfectly 
clear  that  if  the  private  citizen  merely  calls  the  at- 

32  Maliniemi  v.  Gronlund,  92  Mich.  222,  31  Am.  St.  Rep.  576,  52 
N.  W.  627;  Brooks  v.  Commonwealth,  61  Pa.  St.  352,  100  Am.  Dec. 
645;  Brockway  v.  Crawford,  3  Jones,  433,  67  Am.  Dec.  250;  Eanes 
v.  State,  6  Humph.  53,  44  Am.  Dec.  289;  State  v.  Shelton,  79  N.  C. 
607;  Holley  v.  Mix,  3  Wend.  350,  20  Am.  Dec.  702;  Morley  v. 
Chase,  143  Mass.  396,  9  N.  E.  767;  Long  v.  State,  12  Ga.  293. 

33  Phillips  v.  Trull,  11  Johns.  486;  Lynch  v.  Metropolitan  Elevated 
Ry.  Co.,  90  N.  Y.  77,  43  Am.  Rep.  141;  Parker  v.  Maine  Cent.  R.  R. 
Co.,  92  Me.  399,  69  Am.  St.  Rep.  513,  42  Atl.  800. 
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tention  of  an  officer  to  a  supposed  commission  of  a 
crime,  without  other  direction,  and  the  officer  ar- 
rests the  offender  on  his  own  responsibility  for  what 
he  assumes  to  be  an  offense  committed  in  his  pres- 
ence and  the  magistrate  assumes  the  responsibility, 
the  person  who  does  nothing  more  than  communicate 
the  facts  to  the  officer  does  not  render  himself  liable 
for  false  imprisonment.34  One  who  merely  states  to 
an  officer  what  he  knows  of  a  supposed  offense,  even 
though  he  expresses  the  opinion  that  there  is  ground 
for  an  arrest,  but  without  making  any  charge  or  re- 
questing an  arrest,  does  not  thereby  make  himself 
liable  for  a  resulting  wrongful  arrest.35 

Besides  the  officer,  the  one  who  procures  or  causes 
the  arrest,  the  judicial  officer  issuing  the  process,  and 
one  whose  agent  is  the  moving  cause  in  the  arrest 
may  all  become  liable.  In  general,  it  may  be  said 
that  whoever  directs,  procures,  or  authorizes  the  ar- 
rest of  another,  when  as  to  him  there  was  no  cause 
deemed  adequate  in  the  law,  will  be  liable.  Thus 
he  will  be  liable  for  inducing  an  arrest  without  war- 
rant for  a  felony  or  misdemeanor  committed  out  of 
sight  of  the  officer,  unless  he  can  show  his  charge  to 
be  well  founded — that  is,  unless  he  can  prove  that 
the  crime  was  committed,  and  he  has  reasonable 
ground  to  suspect  that  the  person  arrested  is  the 
guilty  party.36     It  is  well  settled  law  that  one  who 

34  Taaffe  v.  Slevln,  11  Mo.  App.  507;  Lark  v.  Band,  4  Mo.  App. 
186;  Hopkins  v.  Crowe,  7  Car.  &  P.  373;  Hewitt  v.  Newburger,  66 
Hun,  230,  20  N.  Y.  Supp.  913;  Booth  v.  Kurrus,  55  N.  J.  L.  370,  26 
Atl.  1013;  Nowak  v.  Waller,  56  Hun,  647,  10  N.  Y.  Supp.  199;  Barker 
v.  Stetson,  7  Gray,  53,  66  Am.  Dec.  457;  Bartlett  v.  Hawley,  38  Minn. 
308,  37  N.  W.  580;  Abbott  v.  Kimball,  19  Vt.  551,  47  Am.  Rep.  708. 

35  Burns  v.  Erben,  1  Robt.  555;  Veneman  v.  Jones,  118  Ind.  41, 
10  Am.  St.  Rep.  100,  20  N.  E.  644. 

36  Venneman  v.  Jones,  118  Ind.  41,  10  Am.  St.  Rep.  100,  20  N.  B. 
644;  Taaffe  v.  Slevin,  11  Mo.  App.  507;  Ross  v.  Leggett,  61  Mich. 
445,  1  Am.  St.  Rep.  608,  28  N.  W.  695;  McGarrahan  v.  La  vers,  15 
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procures  an  arrest  without  any  legal  warrant,  au- 
thority, or  justifiable  or  reasonable  cause,  is  liable 
for  false  imprisonment,  although  he  is  not  present 
when  the  arrest  is  made.*7  Thus,  a  person  who,  in 
addition  to  stating  the  facts  to  a  magistrate,  does 
other  acts  furthering  the  arrest,  such  as  offering  to 
furnish  the  conveyance,  furnishing  information  to  the 
officer  as  to  the  whereabouts  of  the  accused,  renders 
himself  liable.38  Even  pointing  out  the  person  ar- 
rested at  the  request  of  the  officer  has  been  held  suffi- 
cient to  hold  one  liable.39  But  a  railroad  company 
was  held  not  liable  for  the  false  arrest  of  a  passen- 
ger, where  the  conductor  merely  pointed  him  out  to 
the  sheriff.40  Again,  if  one  causes  a  warrant  to  be 
issued  which  is  void  on  its  face,  he  is  liable  for  an 
arrest  thereunder;41  and  if  the  process  be  voidable 

R.  I.  302,  3  Atl.  592;  Farnam  v.  Feeley,  56  N.  Y.  451;  Reynolds  v. 
Price,  22  Ky.  Law  Rep.  5,  56  S.  W.  502. 

37  Fkumoto  v.  Marsh,  130  Cal.  66,  80  Am.  St.  Rep.  73,  62  Pac. 
303,  509;  Floyd  v.  State,  12  Ark.  43,  54  Am.  Dec.  250;  Hauss  v. 
Kohlar,  25  Kan.  640;  Chapman  v.  Dyett,  11  Wend.  31,  25  Am.  Dec. 
598;  Gibbs  v.  Randlett,  58  N.  H.  407;  Gee  v.  Patterson,  63  Me.  49; 
Vaughn  v.  Congdon,  56  Vt.  Ill,  48  Am.  Rep.  758;  Hoffin  v.  Varila, 
8  Tex.  Civ.  App.  417,  27  S.  W.  956;  Grohmann  v.  Kirschman,  168 
Pa.  St.  189,  32  Atl.  32;  Winn  v.  Hobson,  54  N.  Y.  Super.  Ct.  330; 
Newby  v.  Gunn,  74  Tex.  455,  12  S.  W.  67.  Good  faith  and  want  of 
malice  not  a  defense:  Palmer  v.  Maine  Cent.  etc.  R.  Co.,  92  Me. 
399,  69  Am.  St.  Rep.  513,  42  Atl.  800;  Grumon  v.  Raymond,  1  Conn. 
40,  6  Am.  Dec.  200;  Flack  v.  Harrington,  Breese  (111.),  213,  12  Am. 
Dec.  170;  Gelzenleuchter  v.  Niemeyer,  64  Wis.  316,  54  Am.  Rep. 
616,  25  N.  W.  442. 

38  Hewitt  v.  Newburger,  141  N.  Y.  538,  36  N.  E.  593;  Frazier  v. 
Turner,  76  Wis.  562,  45  N.  W.  411;  McGarrahan  v.  La  vers,  15  R. 
I.  302,  3  Atl.  592. 

39  Coffin  v.  Verila,  8  Tex.  Civ.  App.  417,  27  S.  W.  956. 

40  Owens  v.  Washington  etc.  R.  R.  Co.,  126  N.  C.  139,  78  Am.  St. 
Rep.  642,  35  S.  E.  259. 

41  Wachsmuth  v.  Merchants'  Nat.  Bank,  96  Mich.  426,  56  N.  W. 
9;  Hewitt  v.  Newburger,  141  N.  Y.  538,  36  N.  E.  593;  Miller  v. 
Adams,  52  N.  Y.  409;  Painter  v.  Ives,  4  Neb.  122. 
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for  irregularity  and  is  subsequently  declared  void, 
he  is  responsible  for  any  act  done  under  it42 

§  219.  Liability  of  Private  Citizen  Who  Aids  Officer.— 
It  is  an  old  established  and  familiar  rule  handed 
down  to  us  by  the  common  law  that  an  officer  has  the 
right  to  call  upon  private  citizens  to  aid  him  in  mak- 
ing an  arrest;  he  may  not  only  call  upon  citizens  to 
aid  him,  but  he  may  command  them  to  assist  him,43 
a  refusal  so  to  do  being  punishable.44  It  has  also 
been  held,  but  without  sound  reason,  that  if  the  offi- 
cer exceeds  his  authority,  or  if  he  has  not  sufficient 
authority,  the  person  called  upon  to  assist  him  stands 
upon  an  equal  footing,  so  far  as  concerns  their  lia- 
bility. It  is  said  that  whenever  an  officer  "has  power 
to  execute  process  in  a  particular  manner,  his  au- 
thority is  a  justification  to  himself  and  all  who  come 
to  his  aid;  but  if  his  authority  is  not  sufficient  to 
justify  him,  neither  can  it  justify  those  who  aid  him. 
He  has  no  power  to  command  others  to  do  an  unlaw- 
ful act;  they  are  not  bound  to  obey,  neither  by  the, 
common  law  nor  the  statute;  and  if  they  do  obey  it 
is  at  their  peril.  They  are  bound  to  obey  when  his 
acts  are  lawful,  otherwise  not.  The  only  hardship 
iii  the  case  is,  they  are  bound  to  know  the  law.  That 
obligation  is  universal;  ignorance  is  no  excuse  for 
anyone."45     Such  a  doctrine  being  harsh  and  unjust, 

42  Day  v.  Bach,,  87  N.  Y.  60;  Chapman  v.  Dyett,  11  Wend.  31,  25 
Am.  Dec.  598;  Reynolds  v.  Harris,  14  Cal.  667,  76  Am.  Dec.  459; 
Kissock  v.  Grant,  34  Barb.  144;  Bryan  v.  Congdon,  86  Fed.  221; 
Fischer  v.  Langheim,  103  N.  Y.  84,  8  N.  E.  251. 

4S  Bacon's  Abridgment,  tit.  "Sheriff,"  note  2;  Regina  v.  Phelps, 
Cromp.  &  M.  180;  Burdett  v.  Colmon,  14  East,  163;  Mitchell  v.  State, 
12  Ark.  50,  54  Am.  Dec.  253.    See  note,  61  Am.  Dec.  154,  and  cases. 

44  Coyles  v.  Hurtin,  10  Johns.  85;  State  v.  Deniston,  6  Blackf. 
277.    See  44  Am.  St  Rep.  137,  note. 

45  Mitchell  v.  State,  12  Ark.  50,  54  Am.  Dec.  253.  Along  same 
line,  Batchelder  v.  Currier,  45  N.  H.  460. 
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a  contrary  rule  of  exemption  from  liability  on  the 
part  of  the  one  called  upon  to  assist  prevails.  In- 
deed, it  was  held  at  common  law  that  those  who  obey 
the  command  of  the  sheriff  in  arresting  criminals 
will  be  thereby  justified,  though  the  sheriff  be  act- 
ing without  authority.46  There  is  a  difference  with 
respect  to  civil  and  criminal  matters.  Generally,  in 
this  country  statutes  have  been  passed  in  the  vari- 
ous states  authorizing  sheriffs  and  other  arresting 
officers  to  require  the  aid  of  others  in  arresting  per- 
sons accused  of  crime,  which  provide  for  punishment 
of  any  who  refuse  such  assistance.47  A  person  so 
called  upon  by  an  arresting  officer,  whom  he  knows 
to  be  an  officer,  is  protected  by  the  call  from  any 
liability  on  account  of  a  resulting  illegal  arrest  or 
imprisonment.  "The  officer  may  not  be  acting  le- 
gally, and  therefore  a  trespasser;  but  the  person  as- 
sisting him,  at  his  request  or  command,  and  who  re- 
lies upon  his  official  character  and  call,  is  protected 
by  the  law,  and  must  necessarily  be,  against  suits  for 
trespass  and  false  imprisonment,  if  in  his  acts  he 
confines  himself  to  the  order  and  direction  of  the 
sheriff."48  It  has  been  contended  that  such  person 
should  ascertain,  at  his  peril,  whether  the  officer  has 
a  proper  warrant,  or  whether  the  offense  charged 

46  Hamm.  N.  P.  63-65.  See  Brunskill  v.  Robertson,  9  Ad.  &  E. 
840;  Morgans  v.  Bridges,  1  Barn.  &  Aid.  652. 

47  For  example,  see  Vt.  Comp.  Stats.,  c.  13,  sec.  11;  Howell's 
Mich.  Stats.,  sees.  591,  9250. 

48  Firestone  v.  Rice,  71  Mich.  377,  15  Am.  St.  Rep.  266,  38  N. 
W.  885;  McMahan  v.  Green,  34  Vt  69,  80  Am.  Dec.  665;  Hooker  v. 
Smith,  19  Vt.  151,  47  Am.  Dec.  679;  Reed  v.  Rice,  2  J.  J.  Marsh.  44, 
19  Am.  Dec.  122;  Forrest  v.  Leavitt,  52  N.  H.  481;  Tryon  v.  Pin- 
gree,  67  Am.  St.  Rep.  421,  note;  citing  Payne  v.  Green,  10  Smedes 
&  M.  507;  Jennings  v.  Carter,  2  Wend.  446,  20  Am.  Dec.  635;  Coyles 
v.  Hurtin,  10  Johns.  85;  Goodwine  v.  Stephens,  63  Ind.  112;  Kirbie 
v.  State,  5  Tex.  App.  60;  Main  v.  McCarty,  15  111.  442;  State  v. 
James,  80  N.  O.  370. 
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against  the  person  to  be  arrested  is  a  felony,  or  that 
he  should  not  act  until  he  is  satisfied  that  the  officer 
is  acting  legally.  This  contention  has  been  answered 
by  the  courts  in  the  negative.  It  is  said  that  it  is 
enough  that  he  is  called  upon  by  a  known  officer,  that 
the  nature  of  the  case  requires  that  there  should  be 
no  delay.  If  he  were  allowed  to  do  this,  the  object 
of  the  law  would  be  defeated,  and  the  statute  ren- 
dered nugatory  in  many  cases.  There  is  often  no 
time  for  inquiry,  as  action  must  be  immediate.  The 
necessity  of  the  case  will  not  permit  the  person  thus 
summoned  to  stop  and  examine  the  papers,  or  to 
take  counsel  as  to  the  legality  of  the  process  in  the 
officer's  hands,  or  to  inquire  whether  any  process  is 
neceessary  in  the  particular  case  where  his  aid  is  re- 
quired.49 One  who  is  called  upon  to  aid  in  the  exe- 
cution of  a  warrant  is  entitled  to  the  same  protec- 
tion as  is  the  officer  himself,  and  to  have  this  protec- 
tion it  is  not  necessary  that  he  be  in  the  actual  phy- 
sical presence  of  the  officer.  If  such  person  makes 
the  arrest,  he  should,  upon  demand,  show  his  au- 
thority, and  if  he  cannot  do  so,  but  states  that  it  is 
in  the  possession  of  the  officer,  that  is  sufficient.50 

§  220.  Agent  Procuring  Unlawful  Arrest— Liability  of 
Principal. — Applying  the  ordinary  rules  of  principal 
and  agent,  if  an  agent  acting  within  the  scope  of  his 
employment  imprisons  a  person,  or  causes  him  to  be 
imprisoned,  for  a  cause  which  the  law  deems  inade- 
quate, not  only  the  agent,  but  his  principal  as  well, 
will  be  liable.51 

49  Same  cases.  See,  also,  extensive  discussion  of  this  subject  in 
a  note,  44  Am.  St  Rep.  136. 

60  Robinson  v.  State,  93  Ga.  77,  44  Am.  St  Rep.  127,  18  S.  E.  1018. 

6i  Evansville  etc.  R.  R.  Co.  v.  McKee,  99  Ind.  519,  50  Am.  Rep. 
102;  Penna  Co.  v.  Weddle,  100  Ind.  138;  Rosekrans  v.  Barker,  115 
111.  381,  56  Am.  Rep.  169,  3  N.  E.  93;  Wheeler  etc.  Mfg.  Co.  v.  Boyce, 
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§  221.    Attorney's  Liability  for  False  Imprisonment  — 

The  general  doctrines  of  the  joint  liability  of  attorney 
and  client  have  been  discussed  in  a  previous  chap- 
ter. These  are  applicable  to  the  wrong  of  false  im- 
prisonment, so  far  as  the  nature  of  the  wrong  per- 
mits.53 It  is  clear  that  the  attorney  is  jointly  liable 
when  he  acts  concertedly  with  the  party;  but  what 
his  powers  are  in  reference  to  the  arrest  of  a  person 
is  a  different  question.  If  we  were  to  consider  what 
are  his  general  powers  when  he  is  appealed  to  by 
a  client  desiring  the  arrest,  it  would  be  found  that 
about  all  that  he  would  be  called  upon  to  do  in  such 
case  would  be  to  give  advice  and  draw  the  warrant. 
We  take  it  that  he  occupies  rather  a  different  posi- 
tion in  the  matter  of  causing  the  arrest  of  a  person 
than  when  a  writ  is  to  be  levied  upon  property.  In 
the  latter  case  he  need  not  participate,  while  in  the 
matter  of  arrest  he  is  called  upon  to  advise  and  as- 
sist. If  he  is  instrumental  in  having  process  issued 
which  is  void,  he  is  liable.53  And  so  if  he  takes  part 
in  any  matter  which  is  beyond  the  powers  of  the  offi- 
cer he  is  liable.54  Of  course,  where  the  attorney 
knows  that  an  arrest  is  groundless  and  he  shares  in 
the  guilty  knowledge  and  acts  of  his  client,  he  is 
equally  liable.55  So  does  he  stand  upon  the  same 
footing  with  his  client,  and  is  held  equally  blameless 
where  he  merely  assists  in  laying  facts  before  a  mag- 
istrate, who  is  left  to  act  upon  his  own  responsibil- 

36  Kan.  350,  59  Am.  Rep.  571,  13  Pac.  609;  Shattuck  v.  Bill,  142 
Mass.  56,  7  N.  E.  39;  Caswell  v.  Cross,  120  Mass.  545;  Wachsmuth 
v.  Merchants'  Nat.  Bank,  96  Mich.  426,  56  N.  W.  9;  Duggan  v.  Balti- 
more etc.  R.  R.  Co.,  159  Pa.  St  248,  39  Am.  St.  Rep.  672,  28  Atl. 
182,  186. 
52  Ante,  sec.  80. 

63  Deyo  v.  Van  Valkenburg,  5  Hill,  242. 

64  Hardy  v.  Keeler,  56  111.  152. 

65  Ante,  sec.  80,  and  cases. 


I  222  FALSE  IMPRISONMENT.  480 

ity.  An  attorney  is  not  liable  where  the  court  acts 
upon  the  matter  and  orders  a  warrant  which  is  after- 
ward declared  void.56  An  attorney  may,  in  pursu- 
ance of  the  powers  conferred  upon  him  by  his  gen- 
eral employment,  cause  an  arrest  so  as  to  render  him- 
self liable.67 

§  222.  What  Makes  an  Imprisonment  Unlawful.— Re- 
straint of  the  freedom  of  a  person  "without  author- 
ity of  law,  and  against  his  will,"  is  what  constitutes 
false  imprisonment.  "Without  authority  of  law"  is 
the  great  question,  and  as  the  learned  English  au- 
thor, Sir  Frederick  Pollock,  says:  "One  could  not  ac- 
count for  all  possible  justifications  (for  the  justifica- 
tion of  imprisonment)  except  by  a  full  enumeration 
of  all  the  causesi  for  which  one  man  may  lawfully 
put  restraint  on  the  person  of  another."58  In  the 
first  place,  the  unlawfulness  of  an  arrest  will  depend 
upon  the  powers  of  officers  and  other  persons  to  make 
arrests.  In  nearly,  perhaps  all,  the  states,  this  is 
regulated  by  statute,  which  empower  officers  to  make 
arrests  in  a  prescribed  manner.  An  arrest  may  be 
made  upon  warrant,  or  it  may  be  without  warrant. 
In  the  interest  of  the  public  welfare  and  society  it 
is  highly  essential  that  officers  be  empowered  to 
make  arrests,  without  the  delay  involved  in  obtaining 
a  warrant.  Whenever  a  person  is  discovered  in  the 
act  of  committing  a  crime  of  the  higher  grade,  a  fel- 
ony, or  whenever  an  officer  has  reasonable  ground 
to  believe  that  a  person  has  committed  such  crime, 
the  best  interests  of  society  are  subserved  by  arrest- 
ing the  felon  at  once,  lest  he  might  flee  while  the 

66  Fisher  v.  Langbein,  13  Abb.  N.  C.  10,  103  N.  Y.  84,  8  N.  E.  251. 

57  Burnap  v.  Marsh,  13  111.  536.  See  note,  67  Am.  St.  Rep.  425; 
Deyo  v.  Van  Valkenburgh,  5  Hill,  242;  Barker  v.  Braham,  2  W. 
Black.  866;  Green  v.  Elgie,  5  Q.  B.  99. 

68  Pollock  on  Torts,  263. 
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warrant  is  being  obtained.  It  is  fundamental  and  is 
universally  provided  by  statute  that  an  officer  may 
arrest  another  without  a  warrant  when  he  has 
reasonable  ground  to  believe  that  a  felony  has 
been  committed  or  for  misdemeanors  when  com- 
mitted in  his  presence.59  The  question  of  the 
legality  of  an  arrest  and  consequent  detention  re- 
solves itself  into  one  of  (1)  probable  cause,  and  (2) 
the  validity  of  a  warrant  when  issued.  Again,  re- 
straint may  be  unlawfully  imposed  in  other  ways 
than  by  making  arrests,  viz.,  by  virtue  of  certain  re- 
lationships, as  parent  and  child,  teacher  and  pupil, 
etc.     These  will  be  discussed  separately. 

§  223.    Arrest  Must  be  Upon  Probable  Cause.— Both 

officer  and  private  citizen  when  making  an  arrest, 
to  keep  within  the  bounds  of  exemption  from  liabil- 
ity, must  have  probable  cause  for  making  such  ar- 
rest. Indeed,  as  will  appear  at  a  later  section,  they 
cannot  escape  liability  even  though  they  have  prob- 
able cause,  if  they  do  not  obtain  a  warrant  within  the 
required  time.60  Probable  cause,  in  false  imprison- 
ment, is  denned  to  be  a  reasonable  ground  of  sus- 
picion supported  by  circumstances  sufficiently  strong 
in  themselves  to  warrant  a  cautious  man  in  the  be- 
lief that  the  person  arrested  was  guilty.61  It  does 
not  depend  on  the  actual  state  of  facts  as  it  might 
turn  out  upon  legal  investigation.  It  is  made  to  de- 
pend upon  knowledge  of  facts  and  circumstances 
which  were  sufficient  to  induce  a  reasonable  person 
to  believe  the  truth  of  the  accusation,  and  that  such 
knowledge  and  belief  existed  in  the  mind  of  the  one 

69  Eanes  v.  State,  44  Am.  Dec.  292,  note;  Marsh  v.  Smith,  49  111. 
396.    See  note,  54  Am.  Dec.  268,  and  numerous  cases  cited. 

60  See  sec.  225,  post 

61  Rich  v.  Mclnerny,  103  Ala.  345,  49  Am.  St.  Rep.  32,  15  South. 
663;  Johns  v.  Marsh,  9  Md.  L.  Rep.  143;  Boyd  v.  Cross,  35  Md.  197. 

Torts,  Vol.  1—31 
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causing  the  arrest  at  the  time  the  charge  was  made 
or  being  prosecuted,  and  were,  in  good  faith,  the 
reason  and  inducement  for  putting  the  law  in  mo- 
tion.'63 

The  grounds  of  belief  giving  rise  to  probable  cause 
must  not  be  mere  causeless  suspicion,  as,  for  exam- 
ple, where  a  constable  undertook  to  discover  those 
guilty  of  burglaries  recently  committed,  and,  with  no 
clue  to  the  guilty  ones,  attempted  to  stop  all  who 
passed  by  and  search  them.63  It  is  considered  that 
reliable  information  received  from  others64  (but  in  this 
we  may  suggest  the  officer  should  be  very  guarded), 
or  even  through  letters,65  will  be  sufficient  to  justify 
an  arrest  by  an  officer.  If  an  officer  obtain  reliable 
information  from  others,  he  is  not  required  to  ascer- 
tain if  the  accused  is  not  in  fact  innocent.66  The  pri- 
vate citizen  can  make  no  arrest  for  a  misdemeanor,07 
while  an  officer  may,  provided  the  act  is  committed  in 
his  presence;68  in  order  to  prevent  the  commission 
of  a  crime,  and  the  disturbance  of  the  peace.  As  is 
said  in  a  late  Michigan  case,  an  arrest  without  war- 
rant is  only  authorized  in  cases  of  felony  or  breach 
of  the  peace.69  Thus  the  law  considers  the  suspicion 
or  belief  that  a  felony  has  been  committed,  and  that 

62  Id. 

63  People  v.  Burt,  51  Mich.  199,  16  N.  W.  378;  Burk  v.  Howley, 
179  Pa.  St  539,  57  Am.  St.  Rep.  607,  36  Atl.  327. 

64  Holley  v.  Mix,  3  Wend.  350,  20  Am.  Dec.  702. 

65  Commonwealth  v.  Carey,  12  Cush.  246;  Filer  v.  Smith,  96  Mich. 
347,  35  Am.  St.  Rep.  603,  55  N.  W.  999. 

66  Diers  v.  Mallon,  46  Neb.  121,  50  Am.  St.  Rep.  598,  64  N.  W.  722. 

67  Ante,  sec.  217,  note  33. 

68  Bright  v.  Patton,  5  Mackey  (D.  C),  534,  60  Am.  Rep.  396;  Com- 
monwealth t.  Carey,  12  Cush.  246;  Wade  v.  Chaffee,  8  R.  I.  224,  5 
Am.  Rep.  572;  Eanes  v.  State,  6  Humph.  53,  44  Am.  Dec.  289;  Prell 
v.  McDonald,  7  Kan.  426,  12  Am.  Rep.  423;  Doering  v.  State,  49 
Ind.  56,  19  Am.  Rep.  669. 

69  Tillman  v.  Beard,  121  Mich.  475,  80  N.  W.  248.  See,  also, 
Veneman  v.  Jones,  118  Ind.  41,  10  Am.  St.  Rep.  100,  20  N.  E.  644. 
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a  certain  person  has  committed  it,  or  presence  at  an 
attempted  crime  or  misdemeanor,  or  its  accomplish- 
ment, as  sufficient  cause  for  an  arrest  by  one  of  its 
officers,  and  this,  of  necessity,  to  prevent  the  escape 
of  criminals  from  justice.  Innocent  parties  must 
often  suffer,  that  justice  may  be  more  certain  of  pun- 
ishing the  guilty  ones.  Private  persons,  however,  do 
not  have  the  duty  of  enforcing  the  law,  and  to  allow 
them  to  substitute  belief  for  certainty  would  be  to 
allow  indiscriminate  arrest,  and  great  inconvenience; 
so  the  ordinary  citizen  must  know  at  his  peril  that 
a  felony  has  been  committed,  and  this  knowledge  is 
the  only  cause  which  the  law  will  recognize.  A 
further  cause  which  will  be  regarded  by  law  is  an 
order  by  one  officer  of  the  law  upon  another  to  take 
a  person  into  custody.  In  this  case,  the  order  or 
warrant  must  be  such  a  one  as  is  perfectly  regular 
or  fair  in  all  appearances.  And  this  brings  us  to 
the  question  as  to  the  responsibility  of  an  officer 
making  an  arrest  under  a  warrant. 

§  224.  Arrest  Under  Warrant.— When  an  officer 
makes  an  arrest  under  a  warrant,  all  he  has  to  do  is 
to  be  satisfied  that  the  writ  or  warrant  is  fair  on  its 
face,  and  he  will  be  protected  in  its  execution.  It 
is  said  to  be  fair  on  its  face  when  there  is  nothing 
appearing  upon  it  that  will  show  that  it  was  issued 
without  authority.  Such  a  writ  is  a  perfect  defense 
to  a  charge  of  false  imprisonment,70    though    there 

70  State  v.  Parker,  34  Ark.  158,  36  Am.  Rep.  5.  See  discussion  of 
the  general  doctrine,  ante,  sec.  176;  Grumon  v.  Raymond,  1  Conn. 
40,  6  Am.  Dec.  200;  Vaughn  v.  Congdon,  56  Vt.  Ill,  48  Am.  Rep. 
758;  Floyd  v.  State,  12  Ark.  43,  54  Am.  Dec.  250;  Tyron  v.  Pin- 
gree,  112  Mich.  338,  67  Am.  St.  Rep.  398,  70  N.  W.  905;  Leib  v. 
Shelby  Iron  Co.,  97  Ala.  626,  2  South.  67;  Marks  v.  Sullivan,  9  Utah, 
12,  33  Pac.  224;  Cassier  v.  Fales,  139  Mass.  461,  1  N.  E.  922;  Kelsey 
v.  Klabunde,  54  Neb.  760,  74  N.  W.  1099;  Pepper  v.  Mayes,  81  Ky. 
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may  have  been  irregularities  in  the  proceeding  in 
which  the  writ  was  issued.71     A  person,  officer,  or 
private  citizen  to  whom  a  valid  command  or  warrant 
is  directed    which  is  fair  on  its  face  cannot  be  held 
liable  for  an  arrest  thereunder.     But  if  any  other 
than  the  one  to  whom  the  warrant  is  issued  attempts 
to  make  the  arrest,  he  will  be  liable  to  an  action,72 
except  in  Texas,  where  by  statute  every  citizen  is 
made  a  peace  officer  and  allowed  to  make  an  arrest 
under  a  warrant.73     If,  however,  the  warrant  is  not 
valid  on  its  face,  it  is  void  and  affords  no  defense  to 
an  action  for  an  arrest  made  under  it,  even  though 
served  by  the  one  to  whom  it  is  addressed.74.    If  the 
writ  is  voidable  for  error,  this,  being  a  mistake  of 
the  court,  there  is  no  liability  for  any  acts  under  it 
until  after  it  has  been  declared  void.75    The  officer 
who  serves  the  writ,  however,  is  not  liable   if   it   is 
fair  upon  its  face,  even  though  it  be    set   aside   for 
error  or  irregularity.76    And  this  even  if  the  officer 
has  knowledge  aliunde  that  there  are  irregularities 
or  valid  defenses.77     So  it  may  happen  that  process 

673;   Slomer  v.   People,  25  III.   70,  76  Am.   Dec.   786;  Messman  t. 
Ihlenfeldt,  89  Wis.  585,  62  N.  W.  522. 

71  Jennings  v.  Thompson,  54  N.  J.  L.  55,  22  Atl.  1008. 

72  Dietrichs  v.  Schaw,  43  Ind.  175;  Hayden  v.  Songer,  56  Ind.  42, 
26  Am.  Rep.  1;  Wells  v.  Jackson,  3  Munf.  458;  Winkler  v.  State,  32 
Ark.  539. 

73  Doughty  v.  State,  33  Tex.  1. 

74  Taylor  v.  Coolidge,  64  Vt.  506,  24  Atl.  656;  Dietrichs  v.  Shaw, 
43  Ind.  175;  Getzenleuchter  v.  Niemeyer,  64  Wis.  316,  54  Am.  Rep. 
616,  25  N.  W.  442;  Day  v.  Bach,  87  N.  T.  60;  Chapman  v.  Dyett,  11 
Wend.  31,  25  Am.  Dec.  598;  Reynolds  v.  Harris,  14  Cal.  667,  76  Am. 
Dec.  459;  Taylor  v.  Alexander,  6  Ohio  144;  State  v.  Curtis,  2  N.  C. 
471. 

75  Day  v.  Bach,  87  N.  Y.  60;  Dusenbury  v.  Keiley,  85  N.  Y.  383; 
Marks  v.  Townsend,  97  N.  Y.  590;  Hayden  v.  Shed,  11  Mass.  500; 
Winchester  v.  Everett,  80  Me.  535,  6  Am.  St.  Rep.  228,  15  Atl.  596. 

76  Kerr  v.  Mount,  28  N.  Y.  659. 

77  Marks  v.  Sullivan,  9  Utah,  12,  33  Pac.  224;  Watson  v.  Watson, 
9  Conn.  140,  23  Am.  Dec.  324;  Twitchell  v.  Shaw,  10  •Cush.  48,  57 
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void  as  to  parties  instigating  or  issuing  it,  will  be 
valid  as  to  the  officer  serving  it.78  Some  cases,  on  the 
other  hand,  consider  that  if  this  notice  relates  to  mat- 
ters affecting  the  jurisdiction,  the  officer  may  be 
held.79  Care  must  be  taken  to  distinguish  between 
instigating  and  procuring,  and  simply  giving  the  in- 
formation upon  which  an  officer  acting  on  his  own 
responsibility,  bases  the  reasonable  belief  justifying 
his  arrest.80 

§  225.  Duty  as  to  Obtaining  Warrant— When  Arrest 
Made  Without— Detention  for  Unreasonable  Time.— The 
right  to  make  an  arrest  upon  reasonable  suspicion 
that  a  crime  has  been  committed,  and  that  the  person 
arrested  is  probably  guilty,  does  not  dispense  with 
the  necessity  of  filing  a  complaint.  This  temporary 
proceeding,  without  previous  warrant,  can  only  be 
resorted  to  in  case  of  urgent  necessity,  the  person 
making  the  arrest  being  required  to  proceed  without 
delay  in  procuring  a  warrant.  The  detention  can 
last  long  enough  to  bring  the  prisoner  before  a  mag- 
istrate for  proper  inquiry.  The  arresting  officer  can- 
not lock  and  detain  the  prisoner  to  suit  his  conveni- 
ence for  further  inquiry,  even  though  the  prisoner 
should  consent.  To  afford  protection  to  the  officer 
making  the  arrest  he  must  pursue  the  authority 
vested  in  him  by  law  strictly.  A  person  who  has 
been  arrested  without  a  warrant  cannot  be  held  in 
custody  for  any  longer  period  than  is  reasonably 
necessary  to  obtain  a  legal  warrant  for  his  detention. 

Am.  Dec.  8;  Wall  v.  Grumbull,  16  Mich.  234;  Taylor  v.  Alexander, 
6   Ohio,   147. 

78  State  v.  Weed,  21  N.  H.  262,  53  Am.  Dec.  188. 

79  Tellefsen  v.  Fee,  168  Mass.  188,  60  Am.  St.  Eep.  379,  46  N.  E. 
562;  Sprague  v.  Birchard,  1  Wis.  457,  60  Am.  Dec.  393;  McDonald 
v.  Wilkie,  13  111.  25,  54  Am.  Dec.  423;  Grace  v.  Mitchell,  31  Wis. 
533,  11  Am.  Eep.  613. 

so  Shinglemayer  v.  Wright,  124  Mich.  230,  82  N.  W.  887. 
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If  an  officer  does  not  do  so,  the  familiar  doctrine 
that  one  who  abuses  an  authority  given  him  by  the 
law  becomes  a  trespasser  ab  initio  applies.  It  fol- 
lows that  if  an  officer  holds  a  person  whom  he  ar- 
rests without  warrant  for  a  longer  period  than  the 
law  permits,  without  obtaining  a  writ  or  other  author- 
ity from  a  competent  court,  there  is  a  right  of  action 
against  the  one  making  the  arrest.81  There  being 
nothing  to  prevent  the  officer  from  taking  the  pris- 
oner before  a  magistrate  immediately  upon  the  arrest, 
the  question  whether  the  time  was  reasonable  is  a 
question  of  law,  and  the  court  should  give  its  instruc- 
tion accordingly.82  In  some  jurisdictions  the  time 
within  which  an  accused  may  be  held  is  regulated  by 
statute,  which  should  be  consulted.  Where  the  facts 
are  in  dispute,  the  question  of  reasonable  ground  for 
believing  that  a  person  arrested  without  process  has 
committed,  or  is  implicated  in,  a  felony,  is  for  the  jury 
under  proper  instructions.  If,  however,  the  facts  are 
conceded,  or  undisputed,  the  rule  is,  that  probable 
cause  is  a  question  of  law  for  the  court.83 

§  226.    Joint  Liability  of  Arresting  Officers,  Jailers, 

etc. — All  who  take  part  in  a  wrongful  arrest  or  subse- 
quent detention  which  is  unlawful,  or  where  such  de- 
tention continues  long  enough  to  render  the  arrest  un- 
lawful, are  equally  guilty.  Officers  who  make  a  wrong- 
si  Leger  v.  Warren,  62  Ohio  St.  500,  78  Am.  St.  Rep.  738,  57  N. 
E.  506;  Tryon  v.  Pingree,  67  Am.  St.  Rep.  419,  note;  Bath  v.  Met- 
calf,  145  Mass.  274,  1  Am.  St.  Rep.  455,  14  N.  E.  133;  S.  S.  Co.  v. 
Williams,  69  Ga.  252;  Pastor  v.  Regan,  9  Misc.  Rep.  547,  30  N.  Y. 
Supp.  657;  Brock  v.  Stimson,  108  Mass.  520,  11  Am.  Rep.  390; 
Six  Carpenters'  Case,  4  Coke,  146;  Harris  v.  Louisville  etc.  R.  R. 
Co.,  35  Fed.  116;  Cochran  v.  Toher,  14  Minn.  385. 

82  Cochran  v.  Toher,  14  Minn.  385. 

83  Diers  v.  Mallon,  46  Neb.  121,  50  Am.  St.  Rep.  599,  64  N.  W. 
722;  Boyd  v.  Cross,  35  Md.  194;  Filer  v.  Smith,  96  Mich.  347,  35  Am. 
St.  Rep.  603,  55  N.  W.  999. 
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ful  arrest  are  liable  jointly  with  those  who  cause  and 
take  part  in  a  subsequent  detention  under  it;  al- 
though, if  the  arrest  had  been  lawful,  they  would  not 
be  liable  for  a  subsequent  wrongful  imprisonment  in 
which  they  took  part.84  But  if  arresting  officers  fail 
to  procure  the  necessary  warrant  for  the  detention  of 
a  prisoner  arrested  without  a  warrant,  the  imprison- 
ment becomes  unlawful  from  the  beginning,  and  all 
concerned  in  it  are  equally  liable.85  A  sentence  by  a 
court  having  no  jurisdiction  being  void,  it  renders 
those  liable  who  keep  the  prisoner  in  confinement  un- 
der such  sentence.86 

§  227/  Distinction  Between  False  Imprisonment  and 
Malicious  Prosecution. — The  fact  that  where  an  arrest 
is  made  without  a  warrant,  or  where  one  instigates 
the  arrest  of  one  upon  warrant  or  not,  there  must  be 
a  reasonable  and  probable  suspicion  that  the  one  ac- 
cused is  guilty  of  the  crime,  which  is  termed  probable 
cause,  creates  confusion  between  this  subject  and  ma- 
licious prosecution,  in  which  wrong  there  also  must 
be  a  probable  cause  to  suspect  the  one  accused.  The 
fact  that  there  is  an  element  in  each  called  "probable 
cause"  has  led  to  the  impression  that  the  two  are  simi- 
lar in  nature  and  are  controlled  by  the  same  rules. 
The  distinction  lies  in  the  fact  that  want  of  probable 
cause  in  malicious1  prosecution  is  the  essential  deter- 
minative element  of  the  tort,  while  in  false  imprison- 
ment it  is  but  one,  and  not  an  essential  element  deter- 
minative of  the  question  of  proper  legal  authority, 
which  last  feature  is  the  only  essential  in  this  tort. 
In   the  one — malicious   prosecution — there   must   be 

84  Bath  v.  Metcalf,  145  Mass.  274,  1  Am.  St.  Rep.  455,  14  N.  E. 
133. 

85  Leger  v.  Warren,  62  Ohio  St.  500,  78  Am.  St.  Rep.  738,  57  N. 
E.  506. 

86  Patterson  v.  Prior,  18  Ind.  440,  81  Am.  Dec.  367. 
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want  of  probable  cause,  and  the  legal  authority  for 
an  arrest  may  or  may  not  be  valid.  In  the  other — 
false  imprisonment — the  authority  cannot  be  valid, 
while  there  may  or  may  not  be  probable  cause.  So  it 
is  said  that  an  arrest  on  valid  process  issued  by  a 
court  with  jurisdiction,  but  which  is  maliciously  pro- 
cured, and  without  probable  cause,  gives  rise  to  an  ac- 
tion for  malicious  prosecution,  while  if  the  imprison- 
ment is  extrajudicial,  and  without  legal  process  it  is 
false  imprisonment.87  At  common  law,  false  impris- 
onment was  an  action  in  trespass  vi  et  armis,  while 
malicious  prosecution  was  trespass  on  the  case.88  An 
arrest  and  imprisonment  of  a  person  on  a  charge 
which  does  not  constitute  a  crime  does  not  give  rise 
to  a  right  of  action  for  malicious  prosecution,  but 
false  imprisonment.89 

.§  228.  Judicial  Officers— Their  Liability.— The  gen- 
eral principles  of  law  with  respect  to  the  liability  of 
judicial  officers  have  been  fully  treated  in  a  previous 
chapter,90  and  need  not  be  repeated.  It  should  be 
read  in  connection  with  this  chapter.  It  may  here  be 
stated  that  a  justice  of  the  peace  may  be  held  liable 
where  he  commits  to  prison  a  person  who  commits  a 
crime  outside  of  his  jurisdiction,91  or  if  he  imprisons 
one  who  is  charged  with  an  act  which  does  not  con- 
stitute a  crime.92  But  a  judge  cannot  be  held  for 
false  imprisonment    for  exceeding  his  authority  in 

87  Boaz  v.  Tate,  43  Ind.  60;  Krause  v.  Spiegel,  94  Cal.  370,  28 
Am.  St.  Rep.  137,  29  Pac.  707. 

88  See  Spice  v.  Steinruck,  14  Ohio  St.  213. 

89  Krause  v.  Spiegel,  94  Oal.  370,  28  Am.  St.  Rep.  137,  29  Pac. 
707. 

so  Ante,  c.  15,  sees.  184-189. 

91  Bell  v.  McKinney,  63  Miss.  187. 

92  De  Courcey  v.  Cox,  94  Cal.  665,  30  Pac.  95;  Truesdell  v.  Combs, 
33  Ohio  St  186;  Grove  v.  Van  Duyn,  44  N.  J.  L.  654,  43  Am.  Rep. 
412,  42  Am.  Rep.  648. 
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fixing  and  inflicting  punishment  under  an  ordinance 
subsequently  declared  void,93  and  in  Wisconsin  a 
judge  of  a  court  of  limited  jurisdiction  is  held  not  lia- 
ble where  he  erroneously  decides  that  a  certain  law 
confers  jurisdiction  to  try  a  cause.94  A  police  judge 
has  no  jurisdiction  or  authority  to  commit  a  person, 
who  is  arrested  by  a  city  marshal  simply  on  the 
strength  of  a  telegram  from  another  state,  to  jail, 
where  there  is  no  charge  against  him  or  warrant  of 
any  kind.95  Arrests  made  under  such  circumstances 
are  wholly  unauthorized.96  An  action  for  false  im- 
prisonment will  lie  against  a  mayor  who,  without  ju- 
risdiction, causes  to  be  arrested  without  a  warrant  a 
person  charged  with  cruelty  to  animals,  which  is  not 
committed  in  the  presence  of  the  officer.97  A  court 
cannot  confer  jurisdiction  by  assuming  it,  nor  can  its 
determination  that  it  has  jurisdiction  confer  it.98 

This  matter  having  been  gone  into  so  fully  under 
official  liability,  nothing  further  will  be  added  here. 

§  229.  Measure  of  Damages.— if  there  is  no  malice, 
and  although  the  person  charged  with  the  wrong  of 
false  imprisonment  may  have  acted  in  good  faith  and 
in  the  honest  belief  that  he  was  discharging  his  duty, 
compensatory  damages  may  be  allowed.  If  the  ar- 
rest and  imprisonment  was  malicious,  then,  follow- 
ing the  usual  rule,  exemplary  damages  may  be  recov- 

93  Calhoun  v.  Little,  106  Ga.  336,  71  Am.  St.  Rep.  254,  32  S.  E. 
86. 

94  Robertson  v.  Parker,  99  Wis.  652,  67  Am.  St.  Rep.  889,  75  N. 
W.  423. 

95  Glazer  v.  Hubbard,  102  Ky.  68,  80  Am.  St.  Rep.  340,  42  S.  W. 
1114. 

96  Simmons  v.  Van  Dyke,  138  Ind.  380,  46  Am.  St.  Rep.  411,  37 
N.  E.  973. 

97  State  v.  McDaniel,  78  Miss.  1,  84  Am.  St.  Rep.  618,  27  South. 
994. 

98  Kkumoto   v.    Marsh,   130   Cal.    66,   80   Am.    St.    Rep.    73,    62 
Pac.  303,  509. 
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ered."  Personal  ill-will  is  not  necessary  to  warrant 
the  award  of  punitive  damages,  a  wanton  disregard 
of  the  rights  of  the  person  arrested  being  sufficient.100 

II.    RESTRAINT  OP  PERSONS  FOR  PEACE  AND  SECURITY 
OR  HEALTH  OF  THE  COMMUNITY. 

§  230.    Wrongful  Confinement  in  Asylum  or  Hospital. 

It  will  be  conceded  that  the  state  has  the  right  to  re- 
strain the  freedom  of  persons  whose  physical  condi- 
tion is  such  as  to  endanger  the  public  safety.  It  is 
incumbent  upon  the  state  to  protect  the  public  from 
dangerous  lunatics.  The  state  also  occupies  the  rela- 
tion of  guardian  of  insane  persons,  and  owes  a  duty 
of  protection  of  its  wards,  as  well  as  protection  of  the 
public.  And  though  an  insane  person  is  harmless, 
the  view  is  expressed  that  he  may  be  confined  because 
of  the  duty  to  care  for  him  without  rendering  those 
concerned  in  his  confinement  liable  for  false  impris- 
onment.101 It  may  be  of  the  utmost  importance 
in  many  cases  that  speedy  aid  should  be  afforded, 
even  though  no  dangerous  symptoms  are  manifest, 
and  where  delays  would  aggravate  the  case.  "For 
purposes  not  designed  for  the  care  of  the  patient, 
imprisonment  could  not  be  justified  probably  with- 
out some  danger."  10a  In  Massachusetts,  however,  it 
is  held  that  an  officer  is  not  authorized  to  arrest  a  man 
without  a  warrant,  on  the  ground  that  he  is  insane, 
unless  he  is  dangerous. 103     But  in  the  case  of  a  dan- 

99  Josselyn  v.  McAllister,  22  Mich.  300;  Sorenson  v.  Dundas,  50 
Wis.  335,  7  N.  W.  259. 
ioo  Pearce  v.  Needham,  37  111.  App.  90. 

101  Van  Deusen  v.  Newcomer,  40  Mich.  90;  Denny  v.  Tyler,  3 
Allen,  225;  Davis  v.  Merrill,  47  N.  H.  208;  Ayers  v.  Russell,  50  Hun, 
282,  3  N.  Y.  Supp.  338. 

102  Van  Deusen  v.  Newcomer,  40  Mich.  142. 

103  Look  v.  Deen,  108  Mass.  116,  11  Am.  Rep.  323;  citing  English 
cases,  Anderson  v.  Burrows,  4  Car.  &  P.  210;  Scott  v.  Wakem,  3 
Fost.  &  F.  328. 
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gerously  insane  person  the  necessities  of  the  case  just- 
ify an  arrest  without  a  "warrant.104  It  is  contended 
that  as  in  imprisonment  for  criminal  acts,  so  in  this 
class  of  cases  the  fundamental  law  protects  those  sus- 
pected of  being  in  a  dangerous  condition,  or  those  who 
require  care,  from  being  deprived  of  their  liberty 
without  "due  process  of  law."  This,  it  is  held,  enti- 
tles them  to  some  sort  of  judicial  investigation  into 
their  condition  "in  which  the  citizen  has  an  opportu- 
nity to  be  heard  and  to  defend,  enforce,  and  protect 
his  rights."105  The  judgment  of  a  competent  tri- 
bunal having  jurisdiction  is  a  protection  for  acts  done 
thereunder,  and  no  one  would  be  permitted  to  show, 
however  clearly  it  might  be  made  to  appear,  that  such 
judgment,  standing  unreversed,  was  erroneous.106  The 
rule  above  stated  does  not  go  to  the  extent  of  render- 
ing it  improper  to  arrest  and  confine  one  who  is  vio- 
lently insane,  and  whose  presence  is  dangerous,  nor 
make  it  necessary  that  such  an  insane  person  shall  be 
in  court,107  but  it  does  forbid  a  confinement  without 
an  examination  and  upon  an  ex  parte  affidavit.108  The 
investigation  also  must  be  as  to  the  condition  of  the 
person  at  the  time,  and  statutes  providing  for  con- 
finement of  those  acquitted  from  criminal  charges  as 
ground  of  insanity  have  been  held  unconstitutional 
because  the  insanity  found  was  that  existing  at  the 
time  of  the  alleged  criminal  act,  and  not  at  the  time 
of  the  investigation.109    To  justify  an  arrest  and  con- 

104  Colby  v.  Jackson,  12  N.  H.  526. 

105  Stuart  v.  Palmer,  74  N.  T.  191,  30  Am.  Rep.  289;  State  v. 
Billings,  55  Minn.  467,  43  Am.  St.  Rep.  525,  57  N.  W.  206,  794,  and 
valuable  note,  43  Am.  St.  Rep.  531. 

106  Van  Deusen  v.  Newcomer,  40  Mich.  90,  113. 

107  Chavannes  v.  Priestley,  80  Iowa,  316,  45  N.  W.  766. 

108  In  re  Jones,  30  How.  Pr.  446;  State  v.  Billings,  55  Minn.  467, 
43  Am.  St.  Rep.  525,  57  N.  W.  206,  794. 

109  Underwood  v.  People,  32  Mich.  1,  20  Am.  Rep.  633. 
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finement  of  a  dangerously  insane  person  by  a  person 
without  a  warrant,  it  is  said  that  the  one  enforcing 
the  confinement  must  justify  himself  by  showing  in- 
sanity, or  a  condition  which  legally  warrants  a  con- 
finement;110 and  the  restraint  must  not  be  permanent 
but  temporary,  such  as  is  preliminary  to  an  institu- 
tion of  a  proper  investigation.111  There  is  a  recog- 
nized exception  to  this  rule,  the  relatives  of  an  insane 
person  having  a  right  without  judicial  examination 
to  confine  him.112 

§  231.  Restraint  of  Persons  with  Contagious  Disease. 

The  state  has  the  right  to  restrain  the  freedom  of 
persons  whose  physical  condition  is  such  as  to  en- 
danger the  public  safety  or  health.  Thus,  those  who 
are  affected  with  dangerous  contagious  diseases,  such 
as  smallpox,  yellow  fever,  and  the  like,  may  be  com- 
pelled to  remain  away  from  others  who  are  not  so  af- 
fected, and  prevented  from  mingling  with  the  general 
public.  These  powers  are  usually  conferred  on  health 
officers1,  and  so  long  as  they  keep  within  their  author- 
ity there  is  no  liability  for  such  confinement.113 
Quarantine  may  be  established  and  persons  retained 
in  hospitals  until  the  danger  of  infection  is  gone,  and 
those  forbidden  to  embark  from  ship  or  trains,  with- 

lio  Colby  v.  Jackson,  12  N.  H.  526;  Van  Deusen  v.  Newcomer,  40 
Mich.   90. 

in  Colby  v.  Jackson,  12  N.  H.  526;  Porter  v.  Rich,  70  Conn.  235, 
39  Atl.  169;  Ayers  v.  Russell,  50  Hun,  282,  3  N.  Y.  Supp.  338;  Keleher 
v.  Putnam  Co.,  60  N.  H.  30,  49  Am.  Rep.  304;  Doyle,  Petitioner,  16 
R.  I.  537,  27  Am.  St.  Rep.  759,  18  Atl.  159;  Lott  v.  Sweet,  33  Mich. 
308. 

112  Van  Deusen  v.  Newcomer,  40  Mich.  90;  Denny  v.  Tyler,  3 
Allen,  225;  Ayers  v.  Russell,  50  Hun,  287,  3  N.  Y.  Supp.  338;  Look 
v.  Dean,  108  Mass.  116,  11  Am.  Rep.  323;  Davis  v.  Merrill,  47  N.  H. 
208. 

113  Whidden  v.  Cheever,  69  N.  H.  142,  76  Am.  St.  Rep.  154,  44 
Atl.  908. 
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out  liability  upon  the  part  of  those  enforcing  the  re- 
straint. Hence  it  is  lawful  for  a  health  officer  to  send 
persons  from  an  infected  vessel  to  a  hospital,114  and 
such  person  may  not  escape  upon  liabeas  corpus  pro- 
ceedings.115 Again,  persons  may  be  prevented  from 
entering  a  town  or  state  until  they  have  undergone 
quarantine  inspection  and  disinfection,  and  a  statute 
requiring  such  action  is  constitutional.116  But,  of 
course,  such  confinement  and  restraint  must  be  in 
strict  observance  of  statutory  requirement,  though 
the  officers  may  be  allowed  some  discretionary  power, 
they  not  being  in  this  respect  mere  ministerial 
agents.117  If  such  officers  act  within  the  limits  of 
their  authority  and  in  good  faith,  they  cannot  be  held 
liable  for  errors  of  judgment,  but  it  is  well  settled 
that  such  an  officer  is  liable  for  acts  in  excess  of  his 
authority.118  Compulsory  confinement  may  be  en- 
forced when  conditions  demand  it,  whether  or  not  the 
one  confined  is  in  destitute  circumstances,  whether 
or  not  he  is  or  may  be  properly  cared  for  by  himself 
or  relatives,  because  the  object  is  not  primarily  the 
care  of  the  disease,  but  the  protection  of  the  public 
health.119  This  object  indicates  the  limitation  upon 
this  power,  for,  while  the  state  may  compel  medical 
treatment  where  a  lack  of  it  would  tend  to  a  spread 
of  the  contagion  and  endanger  the  community,  in  cases 

U4  Harrison  v.  Mayor  etc.  of  Baltimore,  1  Gill,  264. 

us  In  re  Smith,  84  Hun,  465,  32  N.  Y.  Supp.  317. 

116  Minneapolis  etc.  R.  R.  Co.  v.  Milner,  57  Fed.  276.  See 
Campagne  Francaise  etc.  Navigation  Co.  v.  State  Board  of  Health, 
51  La.  Ann.  645,  72  Am.  St.  Rep.  458,  25  South.  591. 

in  Harrison  v.  Mayor  etc.  of  Baltimore,  1  Gill,  264;  In  re 
Smith,  84  Hun,  465,  32  N.  Y.  Supp.  317;  Minneapolis  etc.  R.  R.  Co. 
v.  Milner,  57  Fed.  276. 

118  Whidden  v.  Cheever,  69  N.  H.  142,  76  Am.  St.  Rep.  154,  44 
Atl.  908;  Spring  v.  Hyde  Park,  137  Mass.  554,  50  Am.  Rep.  334. 

119  Harrison  v.  Mayor  etc.,  1  Gill,  264;  Brown  v.  Purdy,  54  N.  Y. 
Super.  Ct.  109. 
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of  innocuous  diseases,  any  compulsory  confinement 
for  treatment  or  otherwise  would  be  unlawful. 120 

§  232.  Confinement  of  Inebriates.— On  similar 
grounds,  as  shown  in  the  two  previous  sections  in  the 
case  of  insane  persons,  and  persons  affected  with  con- 
tagious diseases,  the  public  safety  demands  that 
those  whose  condition,  while  not  of  itself  likely  to  in- 
jure others,  renders  them  liable  to  commit  dangerous 
acts,  may  be  confined  until  they  return  to  a  normal 
condition.  Thus,  we  have  asylums  where  those  whom 
inebriety  or  insanity  have  rendered  dangerous  may 
be  lawfully  confined  until  danger  is  gone. 

In  all  the  gradations  from  perfect  sanity  to  hope- 
less insanity,  and  from  utmost  sobriety  to  deepest 
drunkenness,  there  is  none  where  the  condition  may 
be  said  to  pass  from  one  to  the  other.  No  distinct 
line  can  be  drawn  between  sane  and  insane,  drunk 
and  sober.  At  no  step  can  it  be  affirmed  that  here 
there  is  no  danger  while  at  the  next  there  is.  Indeed, 
in  no  condition,  drunk  or  insane,  sober  or  sane,  can  it 
be  said  that  there  is  no  possibility  of  injurious  action. 
Hence,  it  is  not  the  possibility  of  injury  which  justifies 
a  confinement,  but  the  danger  must  be  threatening  and 
imminent.121  Here,  as  the  danger  is  from  acts  of  an 
irresponsible  mind,  and  not  from  communication  of  dis- 
ease, there  is  no  need  for  a  cure  to  protect  the  public, 
and  detention  is  sufficient.  Hence,  no  one  can  be 
compelled  to  undergo  treatment  for  inebriety  any 
longer  than  he  desires  to  do  so,  and  even  though  he 
voluntarily  becomes  an  inmate  of  a  hospital  or  an 
asylum  for  treatment  alone,  he  cannot  be  enforced  to 
remain  against  his  will.122 

120  Tiedeman  on  State  and  Federal  Control  of  Persons  and 
Property,  sec.  44. 

121  See  State  v.  Ryan,  70  Wis.  676,  36  N.  W.  823;  2  Tiedeman 
on  State  and  Federal  Control  of  Person,  126,  127. 

122  In  re  Baker,  29  How.  Pr.  486. 
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III.    MALICIOUS  ABUSE  OF  PROCESS. 

§  233.  Malicious  Abuse  of  Process— Nature  of  Wrong. 
A  malicious  abuse  of  process  consists  in  the  malicious 
misuse  or  misapprehension  of  legal  process  to  accom- 
plish some  purpose  not  warranted  or  commanded  by 
the  writ.  Anyone  using  process  in  such  a  manner  is 
answerable  to  an  action  for  damages  for  the  abuse  of 
the  process  of  the  court.123  An  action  lies  for  the 
malicious  abuse  of  process,  civil  or  criminal.  It  is  to 
be  assumed  that  the  process  was  lawfully  issued  for 
a  just  cause,  and  is  valid  in  form,  and  the  arrest  or 
other  proceeding  upon  the  process  was  justifiable  and 
proper  in  its  inception.  But  the  grievance  to  be  re- 
dressed arises  in  consequence  of  subsequent  proceed- 
ings. The  principle  is  general  and  is  applicable  to 
all  kinds  of  abuses  outside  the  proper  service  of  law- 
ful process,  whether  civil  or  criminal.  All  who  may 
be  in  any  wise  connected  with  the  wrong,  the  officer 
making  service  or  acting  under  the  writ,  and  also  all 
others  who  may  unite  with  him  in  inflicting  the  in- 
jury are  liable. 

With  reference  to  the  abuse  of  civil  process,  it  is 
akin  to  malicious  prosecution.  The  latter  is  the 
malicious  prosecution  of  a  suit,  while  malicious  abuse 
of  process  is  the  malicious  use  of  process  issued  in  aid 
of  a  proceeding,  either  pending  or  determined.  Mali- 
cious abuse  of  process  is  distinguishable  from  mali- 
cious prosecution  in  that  in  the  latter  the  action  or 
proceeding  must  have  terminated  in  favor  of  the  in- 
jured party,  while  the  former  may  be  an  intermediate 
auxiliary  or  final  process,  and  want  of  probable  cause 
is  not  an  element  of  the  wrong  of  abuse  of  process. 
Malicious  abuse  of  criminal  process  is  distinguishable 

123  Bartlett  v.  Christhilf,  69  Md.  219,  14  Atl.  518;  2  Addison  on 
Torts,  868. 
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from  false  imprisonment  in  that  a  warrant  fair  on 
its  face  is  no  defense,  the  wrong  consisting  in  the 
wrongful  use  of  a  valid  warrant,  or  willful  use  of  pro- 
cess for  a  purpose  not  justified  by  law.  In  false  im- 
prisonment the  wrong  is  the  lack  of  reasonable  pre- 
caution in  suing  out  the  process,  or  in  making  the  ar- 
rest without  a  warrant,  or  in  not  pursuing  the  proper 
steps  after  the  arrest  is  made.  So  in  malicious  prose- 
cution the  wrong  may  be  without  probable  cause  aris- 
ing from  want  of  care,  or  it  may  be  actual  malice. 
While  in  malicious  abuse  of  process  the  wrong  is  in- 
tentional, willful,  malice  being  implied  from  the 
wrongful  act.  In  some  instances  it  is  difficult,  if  not 
impossible,  to  distinguish  false  imprisonment  and 
malicious  abuse  of  process.  It  has  been  considered 
that  if  acts  are  done  in  excess  of  what  was  authorized, 
and  if  the  process  of  the  law  is  abused,  the  remedy 
might  be  by  an  action  for  false  imprisonment.  Lead- 
ing cases  showing  the  general  nature  of  the  wrong  as 
explained  above  are  cited.124 

§  234.    Same    Continued— Illustrative    Cases.— The 

leading  English  case,  referred  to  frequently  by  our 
courts — Grainger  v.  Hill,  4  Bing.  N.  0.  212 — was 
where  the  owner  of  a  vessel  was  arrested  on  civil  pro- 
cess, and  the  officer,  acting  under  the  directions  of 
the  plaintiffs  in  the  suit,  used  the  process  to  compel 
the  defendant  to  give  up  his  ship's  register,  to  which 
they  had  no  right.  He  was 'held  entitled  to  recover 
damages,  not  for  maliciously  putting  the  process  in 
force,  but  for  maliciously  abusing  it,  to  effect  an  ob- 
ject not  within  its  proper  scope.     The  most  frequent 

124  Wood  v.  Graves,  144  Mass.  365,  59  Am.  Rep.  95,  11  N.  E.  567; 
Nix  v.  Goodhill,  95  Iowa,  282,  58  Am.  St.  Rep.  434,  63  N.  W.  701; 
Antcliff  v.  June,  81  Mich.  477,  21  Am.  St.  Rep.  533,  45  N.  W.  1019; 
Holley  v.  Mix,  3  Wend.  350,  20  Am.  Dec.  702  (as  to  false  imprison- 
ment; also  144  Mass.  365,  59  Am.  Rep.  95,  11  N.  E.  567). 
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form  of  the  abuse  is  by  working  upon  the  fears  of  the 
person  under  arrest  for  the  purpose  of  extorting 
money  or  other  property,  or  of  compelling  him  to  sign 
some  paper,  to  give  up  some  claim,  or  to  do  some 
other  act,  in  accordance  with  the  wishes  of  those  who 
have  control  of  the  prosecution.125  Another  common 
form  of  the  abuse,  and  perhaps  more  frequent  in  mod- 
ern times,  is  wrongful  levy  of  attachment  or  garnish- 
ment process.  It  ought  to  be  well  understood  by  all 
seeking  to  use  legal  process  upon  what  it  may  operate, 
what  may  be  attached  or  levied  upon  and  what  may 
not.  Writs  of  execution  can  only  reach  tangible 
property,  and  then  the  officer  must  know  that  it  is 
subject  to  levy  and  not  exempt,  for  if  he  levies  upon 
property  which  is  exempt  he  is  liable.126  Books  of  ac- 
count and  trial  balances  are  not  property  of  such  tan- 
gible character  that  they  can  be  subjected  to  attach- 
ment; there  are  no  means  by  which  these  demands 
can  be  transferred  by  a  direct  levy  and  sale.127  So, 
to  use  the  process  of  the  court  to  make  examination 
of  such  books  for  inquisitorial  purposes  would  be  an 
abuse  of  process,  and  all  connected  therewith  render 
themselves  liable  to  an  action.  The  process  of  courts 
can  never  be  used  for  inquisitorial  purposes,  or  for 
oppression,  and  such  use  be  sustained.128  So,  suing 
out  an  attachment  for  an  amount  greatly  in  excess  of 
the  debt  is  an    abuse.129    Likewise,    breaking   open 

126  Baldwin  v.  Weed,  17  Wend.  224  (imprisonment  to  secure 
debt);  Holley  v.  Mix,  3  Wend.  350,  20  Am.  Dec.  702. 

126  Roby  v.  Labuzan,  21  Ala.  60,  56  Am.  Dec.  237;  Nix  v.  Good- 
hill,  95  Iowa,  282,  58  Am.  St.  Rep.  434,  63  N.  W.  701  (personal  earn- 
ings); Kiff  v.  Old  Colony  Ry.  Co.,  117  Mass.  591,  19  Am.  Rep.  429. 
See  Burton  v.  Knapp,  81  Am.  Dec.  476,  note. 

127  Rosenthal  v.  Circuit  Judge,  98  Mich.  208,  39  Am.  St.  Rep. 
535,  57  N.  W.  112;  Freeman,  on  Executions,  sec.  112. 

128  Id. 

129  Moody  v.  Deutsch,  85  Mo.  237;  Sommer  v.  Witt,  4  Serg.  &  R. 
19;  Savage  v.  Brewer,  16  Pick.  453,  28  Am.  Dec.  255. 

Torts,  Vol.  1—32 
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doors  and  wantonly  injuring  other  property  while  at- 
tempting to  levy  on  property  of  a  judgment  debtor.130 
So,  obtaining  a  judgment  by  fraud  and  perjury  not 
based  on  any  valid  demand,  and  suing  out  execution 
upon  such  judgment  and  extorting  money  thereunder, 
is  an  abuse  of  process.131  So  is  the  issuance  of  an 
execution  upon  a  judgment  for  a  debt  which  had  been 
paid  before  its  entry,  with  knowledge  of  that  fact.132 
A  justice  of  the  peace  is  liable  for  the  rendition  of  a 
void  judgment  with  knowledge  of  the  facts  rendering 
it  void.133  The  rule  of  the  Six  Carpenters'  Case,  8 
Coke,  146,  that  where  one  is  acting  under  an  author- 
ity conferred  by  law,  in  an  illegal  manner,  or  subse- 
quently abuses  his  authority,  he  is  liable  as  a  tres- 
passer from  the  beginning  appears  to  be  generally 
applied  to  this  wrong,  as  it  is  to  false  imprison- 
ment.134 This  has  been  applied  where  an  officer  in 
attaching  goods  takes  with  him  a  grossly  intoxicated 
and  clearly  unfit  person,  and  places  him  in  charge  as 
a  keeper;135  and  where  an  officer  uses  attached  prop- 
erty properly  levied  upon  instead  of  simply  retaining 
it  in  custody.136 

In  closing  this  subject  the  comment  may  very  appro- 
priately be  made  that  the  courts  holding  that  a  right 
of  action  for  the  malicious  prosecution  will  lie  where 
property  of  a  defendant  has  been  interfered  with,137 
cannot  apply  when  the  action  is  properly  brought,  but 

130  Snydacker  v.  Brosse,  51  111.  357,  99  Am.  Dec.  551. 

131  Antcliff  v.  June,  81  Mich.  477,  21  Am.  St  Rep.  533,  45  N.  W. 
1019. 

132  Barnett  v.  Reed,  51  Pa.  St.  190,  196,  88  Am.  Dec.  574. 

133  McVea  v.  Walker,  11  Tex.  Civ.  App.  46,  31  S.  W.  839. 

134  Melville  v.  Brown,  15  Mass.  82;  Wurmser  v.  Stone,  1  Kan. 
App.  131,  40  Pac.  993;  Malcom  v.  Spoor,  12  Met.  279,  46  Am.  Dec. 
675:  Baumgard  v.  Mayor,  9  La.  119,  29  Am.  Dec.  437. 

135  id. 

136  Lamb  v.  Day,  8  Vt.  407,  30  Am.  Dec.  479. 

137  See  sees.  414-417,  post. 
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the  extraordinary  process  of  the  court  is  misused.  It 
then  becomes  the  wrong  of  malicious  abuse  of  pro- 
cess. Especially  is  this  true  of  the  wrongful  levy  of 
an  attachment  upon  personalty  when  the  action  is 
properly  brought. 

§  235.    Same  Continued— Who  Liable.— The  rules  of 

joint  liability  for  the  malicious  prosecution  of  a  suit 
have  been  set  forth  at  another  place,138  and,  being 
applicable  to  actions  for  the  malicious  abuse  of  pro- 
cess, need  not  be  repeated  here.  It  is  sufficient  to 
state  that  all  persons  who  have  anything  to  do  with 
the  wrongful  use  of  process  with  knowledge  should 
be  held  responsible  in  damages  for  injury  arising 
therefrom.139 

138  Ante,  sec.  55. 

139  Kreiser  v.  Scofleld,  9  Misc.  Rep.  200,  29  N.  T.  Supp.  685. 


PART   FOUR. 
SPECIFIC  WEONGS  (WITHOUT  EOKCE). 

A.  PERSONAL  SECURITY. 
1.     WITHOUT    RIGHT. 


CHAPTER   XVIII. 

INJURY    TO     CONSTITUTIONAL    EIGHT    OP    PER- 
SONAL SECURITY. 

WITHOUT  RIGHT. 
1.    By  Animals.  2.    By   Spring-guns. 

|  236.    Injury  to  person  by  animals— Classes  of  animals. 

§  237.    Injury  to  person  by  animals  ferae  naturae. 

§  238.    Injury  to  person  by  domestic  animals'— Owner  or  keeper, 

when  liable— General  rule. 
§  239.    Use  of  animals  to  protect  property— Domestic  animals  of 

vicious  character. 
§  240.    Automatic  guns— Injuries  from. 

§  236.  Injury  to  Person  by  Animals— Classes  of  Ani- 
mals.— The  ancient  and  accepted  division  of  animals 
is  into  tame  and  wild,  or,  as  Blackstone  puts  it,  domi- 
tae  naturae  and  ferae  naturae.1  Those  classed  as  domi- 
tae  naturae  are  such  as  are  considered  tame,  and  are 
generally  not  found  wandering  at  large,  while  those 
ferae  naturae  are  those  usually  found  at  liberty.2  In 
the  first  class  belong  domesticated  animals,   being 

1  2  Blackstone's  Commentaries,  390,  391;  Schouler  on  Personal 
Property,  sec.  48. 

2  Id. 
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those  which,  by  the  experience  of  mankind,  are  not 
considered  as  dangerous,  and  not  likely,  from  their 
nature,  to  do  injury  to  persons,  such  as  horses,  cattle, 
sheep,  and  the  like,  and  are  the  subject  of  individual 
ownership.3  Animals  ferae  naturae  are  such  as  from 
their  natural  inclinations  are  dangerous,  and  likely  to 
do  injury  to  persons;  and,  so  long  as  they  are  of  that 
nature,  are  not  subject  to  absolute  ownership;  they 
are  deer,  buffaloes,  elephants,  bears,  wolves.  There 
is  a  property  right  in  the  latter  class  of  animals  in  the 
state  in  trust  for  all  the  citizens.4  The  state,  then, 
may  impose  such  restrictions  upon  their  capture,  as 
well  as  the  ownership  in  them  when  caught,  as  it 
deems  proper  for  the  best  interests  of  the  people  of 
the  state  at  large.  This  right  the  state  has  in  the 
exercise  of  its  police  power.5 

If  the  state  does  not  prohibit  individuals,  or  if  one 
acts  within  the  restrictions,  if  there  are  any,  a  per- 
son may  obtain  a  special  ownership  in  wild  animals; 
but  this  depends  entirely  upon  the  control  or  domin- 
ion which  one  has>  and  may  end  by  the  return  of  the 
animal  to  its  natural  liberty.6  During  the  existence 
of  this  qualified  property  right  or  ownership,  it  is 
subject  to  the  same  rule  of  property  as  any  other  class 

3  Dearth  v.  Baker,  22  Wis.  73. 

4  Magner  v.  People,  97  111.  320;  Geer  v.  State  of  Connecticut, 
161  TJ.  S.  519,  16  Sup.  Ct.  Rep.  600;  State  v.  Rodman,  58  Minn.  393, 
59  N.  W.  1098;  American  Exp.  Co.  v.  People,  133  111.  649,  23  Am.  St. 
Rep.  641,  24  N.  E.  758;  Ex  parte  Maier,  103  Cal.  476,  42  Am.  St. 
Rep.  129,  37  Pac.  402;  Organ  v.  State,  56  Ark.  267-270,  19  S.  W. 
840. 

5  Magner  v.  People,  97  III.  320;  Ex  parte  Melr,  103  Cal.  476,  42 
Am.  St.  Rep.  129,  37  Pac.  402;  McCready  v.  Virginia,  94  U.  S.  391; 
American  Exp.  Co.  y.  People,  133  111.  649,  23  Am.  St.  Rep.  641,  24 
N.  E.  758;  Organ  v.  State,  56  Ark.  267,  19  S.  W.  840. 

6  Goff  v.  Kilts,  15  Wend.  550;  1  Schouler  on  Personal  Property,  sec. 
48;  Shepherd  v.  Leverson,  2  N.  J.  L.  391. 
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of  property,7  and  the  duties  and  liabilities  of  the 
owner  and  keeper  are  imposed,  as  shown  in  the  next 
section.  It  would  seem  that  under  modern  condi- 
tions, especially  in  circuses,  zoological  gardens  and 
parks  where  many  wild  animals  are  kept,  that  the 
rigor  of  the  common  law  that  when  wild  animals  re- 
gain their  liberty  a  property  right  in  them  ceases,  and 
that  they  would  belong  to  the  first  person  who  should 
subject  the  same  to  his  dominion,  should  be  modified 
to  meet  present  conditions.  This  has  been  done  in 
some  jurisdictions  by  recognizing  a  property  right  in 
them  after  escape.8 

§  237.  Injury  to  Person  by  Animals  Ferae  Naturae. 
While  some  of  our  courts  have  recognized  a  property 
right  in  wild  animals  which  have  been  tamed,  by  fur- 
nishing a  remedy  in  damages  for  killing  the  same,9 
it  is  believed  that  the  same  rule  of  responsibility  has 
always  been  imposed  upon  those  who  attempt  to  do- 
mesticate them.  For  the  keeping  of  this  class  of  ani- 
mals, which  are  from  their  nature  likely  to,  and  do, 
inflict  injury  to  the  person,  the  law  imposes  an  ab- 
solute liability  therefor,  on  the  part  of  the  owner  or 
keeper  without  regard  to  the  care  observed.  This 
liability  being  absolute,  the  party  keeping  such  ani- 
mals takes  the  risk  of  being  able  to  keep  them  safely, 
so  that  injury  to  others  shall  not  be  done  by  them. 
The  owner  may  use  the  greatest  care  in  keeping  the 
animal,  yet  injury  done  without  his  negligence  ren- 
ders him  liable.  The  very  keeping  of  such  animals  is 
an  unlawful  act.10    The  class  of  animals  to  which  the 

7  Goff  v.  Kilts,  15  Wend.  550;  Amory  v.  Flyn,  10  Johns.  102,  6 
Am.  Dec.  316. 

8  Ulery  v.  Jones,  81  111.  403;  Manning  v.  Mitcherson,  69  Ga.  447, 
450,  47  Am.  Rep.  764. 

9  Ulery  v.  Jones,  81  111.  403. 

10  Popplewell  v.  Pierce,  10  Cush.  509;  Marble  v.  Ross,  124  Mass. 
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foregoing  rule  of  absolute  liability  applies  are  those 
ferae  naturae,  as  a  lion,  a  bear,  a  wolf,  and  the  like;  an 
action  can  be  maintained  for  any  injury  done  by  them, 
although  the  owner  has  no  knowledge  of  their  vicious 
propensities.11  The  question  whether  or  not  animals 
of  this  class  may  become  domesticated,  and  placed  in 
a  class  which  are  not  considered  dangerous,  and  for 
which  there  is  no  absolute  liability  for  injuries  by 
them,  except  when  they  are  of  vicious  character,  has 
received  some  attention  and  in  England  the  rule  is  laid 
down  that,  "if  from  the  experience  of  mankind  a  par- 
ticular class  of  animals  is  dangerous,  though  individ- 
uals are  tamed,  a  person  who  keeps  one  of  the  class 
takes  the  risk  of  any  damage  it  may  do."ia  In  this 
country  it  is  said  by  the  supreme  court  of  the  United 
States:  "Certain  animals  ferae  naturae  may  doubtless 
be  domesticated  to  such  an  extent  as  to  be  classed,  in 
respect  to  the  liability  of  the  owner  for  injuries  they 
commit,  with  the  class  known  as  tame  or  domestic 
animals;  but  inasmuch  as  they  are  liable  to  relapse 
into  their  wild  habits  and  to  become  mischievous,  the 
rule  is  that  if  they  do  so,  and  the  owner  becomes  no- 
tified of  their  vicious  habit,  they  are  included  in  the 
same  rule  as  if  they  had  never  been  domesticated, 
the  gist  of  the  action  in  such  a  case,  as  in  the  case  of 
untamed  wild  animals,  being  not  merely  the  negligent 
keeping  of  the  animal,  but  the  keeping  of  the  same 
with  knowledge  of  the  vicious  and  mischievous  pro- 
pensity of  the  animal."13  The  latter  rule  is  about 
the  only  one  applying  to  the  keeping  of  wild  animals 

44;  May  v.  Burdett,  9  Ad.  &  E.  101;  Filburn  v.  People's  etc.  Co., 
L.  R.  25  Q.  B.  D.  258;  Vredenburg  v.  Behan,  33  La.  Ann.  627;  Spring 
Co.  v.  Edgar,  99  U.  S.  645;  Scribner  v.  Kelley,  38  Barb.  14. 

n  Filburn  v.  People's  etc.  Co.,  L.  R.  25  Q.  B.  258;  Hale's  Pleas 
of  the  Crown,  1,  p.  430. 

12  Filburn  v.  People's  etc.  Co.,  L.  R.  25  Q.  B.  D.  258. 

13  Justice  Clifford,  in  Spring  Co.  v.  Edgar,  99  U.  S.  645. 
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that  may  be  called  into  practical  use  in  this  country, 
as  such  animals  are  only  usually  kept  in  parks,  cir- 
cuses and  the  like.  Thus,  where  one  is  assaulted  and 
badly  injured  by  a  bear  kept  upon  the  lands  of  an- 
other while  hunting  for  strayed  cattle  upon  such 
lands,  the  keeper  of  such  animal  is  liable;14  and  so 
where  a  pet  wolf  is  allowed  to  be  at  large,  which  in- 
jures another,  the  owner  is  liable;15  so  where  injury 
is  done  by  a  horse  scaring  at  an  elephant,  the  owner 
of  the  latter  is  liable.16 

§  238,  Injury  to  Person  by  Domestic  Animals— Own- 
er or  Keeper,  When  Liable— General  Rule.— What  are 
termed  "domestic  animals"  is  that  class  which,  by  the 
experience  of  mankind,  is  not  considered  as  danger- 
ous, and  not  likely  from  their  nature  to  do  injury  to 
individuals,  and  such  'animals  may  be  kept  and  dealt 
with  on  that  footing  without  liability  for  an  injury 
done  by  them,  unless  the  same  be  negligently  kept 
or  dealt  with,  or  unless  they  are  of  a  vicious  charac- 
ter which  is  known  or  properly  chargeable  to  the 
owner  or  keeper.  Our  courts  have  uniformly  held 
that  whenever  such  animals  are  rightfully  in  the  place 
where  an  injury  is  inflicted,  the  owner  is  not  liable 
unless  he  knew  that  the  animal  was  accustomed  to 
be  vicious.  The  right  of  action  in  such  cases  is  based 
upon  the  keeping  of  the  animal  after  knowledge  of 
its  vicious  propensity,  and  not  upon  negligence.17  On 
the  other  hand,  if  an  animal  is  in  a  place  wrongfully, 

14  Vredenburg  v.  Behan,  33  La.  Ann.  627. 

15  Manger  v.  Shipman,  30  Neb.  352,  46  N.  W.  527. 

16  Scribner  v.  Kelley,  38  Barb.  14. 

17  Dearth  v.  Baker,  22  Wis.  73;  Decker  v.  Gammon,  44  Me.  322, 
69  Am.  Dec.  99;  May  v.  Burdett,  9  Ad.  &  E.,  N.  S.,  101,  58  Eng. 
Com.  L.  99;  Vrooman  v.  Lawyer,  13  Johns.  339;  Popplewell  v.  Pierce, 
10  Cush.  509;  Twigg  v.  Ryland,  62  Md.  380,  50  Am.  Rep.  226;  Ham- 
mond v.  Melton,  42  111.  App.  186;  Stumps  v.  Kelley,  22  111.  140; 
Beckett  v.  Beckett,  48  Mo.  396. 
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and  injures  a  person,  the  owner  is  liable,  though  he 
does  not  know  of  any  vicious  propensity.18 

§  239.  Use  of  Animals  to  Protect  Property— Domestic 
Animals  of  Vicious  Character. — The  law  has  always  per- 
mitted men  to  use  such  force  as  may  be  reasonably 
necessary  to  protect  his  person  and  property,  allow- 
ing, too,  the  use  of  such  instrumentalities  as  may  be 
necessary,  within  the  same  limitations  a«i  to  force,  to 
accomplish  the  same  purposes.  It  is  said  that  a  man 
may  not,  in  this  country,  use  dangerous  or  unneces- 
sary instruments  for  the  protection  of  his  property 
against  trespassers,  and  the  keeping  of  ferocious  dogs 
for  this  purpose  rests  upon  the  same  principle  as  does 
the  setting  of  spring-guns,  concealed,  or  placing  of 
poisonous  food.19  While  the  right  to  keep  a  dog  for 
the  necessary  defense  of  one's  premises  is  recognized, 
it  is  subject  to  the  limitation  that  if  the  same  is  of  a 
vicious  nature,  which  is  known  to  the  owner  or  keep- 
er, he  must  not  permit  him  to  be  at  large  upon  the 
streets  or  highway,  where  he  is  likely  to  bite  anyone, 
and  even  when  upon  his  own  premises  he  must  keep 
him  securely  fastened,  so  that  persons  lawfully  going 
upon  the  premises  or  along  the  highway  may  not  be 
bitten,  and  must  suffer  the  consequences  for  failing 
so  to  do.  The  liability  is  the  same,  even  though  the 
one  injured  is  a  trespasser.20    A  keeper  of  a  vicious 

is  Goodman  v.  Gay,  15  Pa.  St.  188,  53  Am.  Dec.  589;  Decker  v. 
Gammon,  44  Me.  322,  69  Am.  Dec.  99;  Van  Leuven  v.  Lyke,  1  N.  Y. 
515,  49  Am.  Dec.  346. 

19  Woolf  v.  Chalker,  31  Conn.  121,  81  Am.  Dec.  175;  Johnson  v. 
Patterson,  14  Conn.  1,  35  Am.  Dec.  96;  Fletcher  v.  Rylands,  1  L.  R. 
263;  Earl  v.  Van  Alstine,  8  Barb.  630;'  Laverone  v.  Mangianti,  41 
Cal!  138,  10  Am.  Rep.  269;  Loomis  v.  Terry,  17  Wend.  496,  31  Am. 
Dec.  306. 

20  Hayes  v.  Smith,  62  Ohio  St.  161,  182,  56  N.  E.  879;  State  v. 
Remhoff,  55  N.  J.  L.  475,  26  Atl.  860;  Sylvester  v.  Maag,  155  Pa. 
St.  225,  35  Am.  St.  Rep.  878,  26  Atl.  392;  Brice  v.  Bauer,  108  N.  Y. 
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dog  is  chargeable  in  the  same  way  as  is  the  owner.21 
Whether  the  gist  of  the  action  in  such  cases  is  negli- 
gence in  keeping  the  dog,  or  merely  keeping  him  with 
knowledge  of  his  vicious  propensities,  is  a  question 
upon  which  our  courts  do  not  always  seem  to  observe 
the  proper  distinction.  Many  speak  of  it  as  though 
the  gist  of  the  action  was  in  negligently  keeping  the 
animal  after  knowledge  of  its  vicious  character,  the 
negligence  consisting  in  failure  to  keep  him  under 
proper  restraint  or  insecurely  fastened,32  while  other 
courts,  and  we  think  properly  so,  impose  the  liability 
upon  the  theory  that  he  is  an  insurer  against  all  harm 
that  he  might  reasonably  expect  to  ensue  therefrom, 
without  regard  to1  care  or  negligence.23 

§  240.  Automatic  Guns — Injuries  from. — The  law  has 
ever  been  that  a  man  cannot,  for  the  mere  protection 
of  property,  use  deadly  instruments,  such  as  auto- 
matic or  spring-guns  set  for  the  purpose  of  injuring 
trespassers.  It  is  claimed  by  some  authority  that 
the  mere  setting  of  such  instruments  is  unlawful; 
that  no  one  has  a  right  to  prevent  or  resist  a  trespass 

428,  2  Am.  St.  Rep.  454,  15  N.  E.  695;  Knowles  v.  Mulder,  74  Mich. 
202,  16  Am.  St.  Rep.  627,  41  N.  W.  896;  Sherfey  v.  Bartley,  4  Sneed, 
58,  67  Am.  Dec.  597;  Woolf  v.  Cbalker,  31  Conn.  121,  81  Am.  Dec. 
175. 

21  Plummer  v.  Ricker,  71  Vt.  114,  76  Am.  St.  Rep.  757,  41  Atl. 
1045. 

22  Hayes  v.  Smith,  62  Ohio  St.  161,  182,  56  N.  E.  879;  Glidden  v. 
Moore,  14  Neb.  84,  45  Am.  Rep.  98  (keeping  bull  insecurely  fastened) ; 
Moulton  v.  Scarborough,  71  Me.  267,  36  Am.  Rep.  308  (negligently 
keeping  a  ram);  Laverone  v.  Mangianti,  41  Cal.  138,  10  Am.  Rep. 
269  (negligence  in  keeping  dog);  Pickering  v.  Orange,  1  Scam.  (111.) 
492,  32  Am.  Dec.  35;  Earl  v.  Van  Alstine,  8  Barb.  630;  Williams  v. 
Moray,  74  Ind.  25,  39  Am.  Rep.  76. 

23  McCaskell  v.  Elliott,  5  Strob.  196,  53  Am.  Dec.  706;  Woolf  v. 
Chalker,  31  Conn.  121,  81  Am.  Dec.  175;  Dearth  v.  Baker,  22  Wis. 
73;  Vrooman  v.  Lawyer,  13  Johns.  339;  Twigg  v.  Ryland,  62  Md. 
380,  50  Am.  Rep.  226;  Beckett  v.  Beckett,  48  Mo.  396;  Ingham  on 
Animals,  sec.  92,  p.  372. 
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by  using  means  dangerous  to  life  or  by  inflicting  great 
bodily  injury.24  This  proposition  is  denied  in  other 
jurisdictions  where  it  is  claimed  that  it  is  not  per  se 
unlawful.25  The  law  is  very  clearly  settled  that  one 
cannot  use  more  force  or  violence  in  the  protection  of 
property  than  is  reasonably  necessary  under  the  cir- 
cumstances, and  especially  cannot  use  means  calcu- 
lated to  destroy  life,26  or  to  wound  or  inflict  great 
bodily  injury.2T  It  appears  to  be  the  settled  doctrine, 
in  view  of  all  the  authorities,  that  the  mere  act  of 
setting  such  instruments  is  unlawful,  and  the  liability 
for  any  injury  resulting  therefrom  is  absolute.28  It 
is  true  that  the  right  to  use  violence  in  defense  de- 
pends on  the  character  of  the  trespass  or  crime  com- 
mitted.29 And  that  whether  or  not  greater  force, 
violence  or  injury  is  inflicted  in  particular  cases  than 
is  necessary,  is  generally  a  question  of  fact  to  be  de- 
cided by  a  jury,30  yet  there  are  certain  well-settled 
limitations  as  matter  of  law.  A  spring-gun  is  not 
warranted  as  against  a  mere  trespass  upon  property 
other  than  a  dwelling-house,31  but  has  been  held  justi- 
fiable to  protect  valuable  property  in  a  warehouse.32 

24  Hooker  v.  Miller,  37  Iowa,  613,  18  Am.  Rep.  18. 

25  State  v.  Moore,  31  Conn.  479,  83  Am.  Dec.  159. 

26  State  v.  Dooley,  121  Mo.  591,  26  S.  W.  558;  State  v.  Forsythe, 
89  Mo.  667,  1  S.  W.  834;  Carroll  v.  State,  23  Ala.  28,  58  Am.  Dec. 
282,  see,  also,  82  Am.  Dec.  675,  note. 

27  Sham  v.  Markham,  4  J.  J.  Marsh.  578,  20  Am.  Dec.  232. 

28  Woolf  v.  Chalker,  31  Conn.  121,  81  Am.  Dec.  175;  Hooker  v. 
Miller,  37  Iowa,  613,  18  Am.  Rep.  18. 

29  Gray  v.  Combs,  7  J.  J.  Marsh,  478,  23  Am.  Dec.  431;  Hooker  v. 
Miller,  37  Iowa,  613,  18  Am.  Rep.  18. 

so  Cooley  on  Torts,  195. 

3i  Hooker  v.  Miller,  37  Iowa,  613,  18  Am.  Rep.  18;  Bird  v.  Hol- 
brook,  4  Bing.  628. 
32  Gray  v.  Combs,  7  J.  J.  Marsh.  478,  23  Am.  Dec.  431. 
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CHAPTER  XIX. 

INJURY  TO  CONSTITUTIONAL  RIGHT  OF  PERSONAL 
SECURITY  BY  NEGLIGENCE— GENERAL  PRIN- 
CIPLES. 
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§  241.  This  Chapter  will  set  forth  the  general 
principles  of  the  wrong  of  negligence,  and  the  law 
relating  to  injuries  to  the  person  by  acts  of  negli- 
gence. The  law  of  negligence  occupies  a  conspic- 
uous place  in  the  relations  of  men,  but  the  fundamen- 
tal principles  are  the  same  wherever  a  question  of  neg- 
lect is  involved,  and  are  fundamental  and  compara- 
tively simple.  These  will  be  first  considered,  briefly, 
because  they  are  elementary  and  well  understood, 
and  because,  furthermore,  the  law  of  negligence  is 
such  an  extensive  topic  of  the  law  that  the  scope  of 
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this  work  forbids  anything  more  than  the  essential 
elements. 

It  must  he  remembered  that  the  prevailing  idea 
and  purpose  of  this  work  is  to  set  forth  the  subject 
treated  as  an  entirety,  which  task  imposes  restric- 
tions and  limitations  throughout.  The  special  ap- 
plication of  these  doctrines  are  found  under  the  ap- 
propriate heads  and  chapters. 

§  242.  Negligence  Defined. — Numerous  and  various 
definitions  of  negligence  may  be  found,  and  we  shall 
be  content  with  giving  one  which  seems  entirely  sat- 
isfactory, with  references  to  others.  Negligence 
which  will  give  rise  to  a  cause  of  action  is  the  failure 
to  do  what  a  reasonably  prudent  person  would  ordi- 
narily have  done  under  the  circumstances  of  the  situ- 
ation; or  doing  what  such  person,  under  the  existing 
circumstances,  would  not  have  done.  It  is  the  fail- 
ure to  observe  that  degree  of  care,  precaution,  and 
vigilance  which  the  circumstances  demand.1  It  is 
the  neglect  to  use  ordinary  care,  or  skill  toward  a 
person  to  whom  the  defendant  owes  the  duty  of  ob- 
serving ordinary  care  and  skill,  or  as  under  the  cir- 
cumstances is  required,  by  reason  of  which  neglect 
the  plaintiff,  without  contributory  negligence  on  his 
part,  has  suffered  injury  to  his  person  or  property.2 

1  Railroad  Co.  v.  Jones,  95  U.  S.  442;  Tully  v.  Philadelphia  etc.  R. 
R.  Co.,  2  Penniewill,  537,  82  Am.  St  Rep.  425,  47  Atl.  1019;  Brotherton 
v.  Manhattan  Beach  etc.  Co.,  48  Neb.  563,  58  Am.  St.  Rep.  709,  67  N. 
W.  479. 

2  Heaven  v.  Pender,  L.  R.  11  Q.  B.  D.  503;  Harriman  v.  Pittsburgh 
etc.  Ry.  Co.,  45  Ohio  St.  20,  4  Am.  St.  Rep.  507,  12  N.  E.  451.  For 
other  definitions,  see  Shearman  and  Redfield  on  Negligence,  sec. 
3;  Wharton  on  Negligence,  sec.  3.;  Tonawanda  R.  R.  Co.  v.  Munger, 
5  Denio,  255,  49  Am.  Dec.  239;  Pennsylvania  Railroad  Co.  v.  Ogier, 
35  Pa.  St.  60,  78  Am.  Dec.  322;  Beisiegel  v.  New  York  Cent.  R.  R. 
Co.,  34  N.  X.  622,  90  Am.  Dec.  741;  Brotherton  v.  Manhattan  Beach 
etc.   Imp.   Co.,  48  Neb.  563,   58  Am.   St.   Rep.   709,  67  N.  W.  479; 
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A  legal  duty  and  violation  thereof  are  the  two  es- 
sential elements.3  Negligence  cannot  be  defined  by 
any  rules  of  evidence;  it  must  be  inferred  from  all 
the  facts  of  the  case.  It  may  sometimes  be  doubtful 
whether  an  injurious  act  was  negligent  or  accidental.4 
Whether  a  cause  of  action  accrues  to  an  individual 
or  in  favor  of  the  public  from  the  violation  of  a  stat- 
utory duty  will  depend  upon  the  nature  of  the  duty 
and  the  benefits  to  be  derived  from  its  performance.5 
The  question  of  negligence  in  violating  a  statute  or 
ordinance  is  specially  considered  elsewhere.6  The 
duty  to  be  cautious  and  vigilant  is  relative,  and 
where  that  duty  has  no  existence  between  particular 
parties,  there  can  be  no  such  thing  as  negligence,  in 
the  legal  sense  of  the  term.7 

§  243.  Legal  Duty,  Basis  for  Negligence.— The  first 
requisite  establishing  negligence  is  to  show  the  ex- 
istence of  some  obligation  or  duty  owing  toward 
the  person  injured  which  has  not  been  performed.8 
To  establish  negligence,  then,  there  must  be  a  fail- 
ure to  perform  a  legal  duty  to  the  person  injured.9 

Thompson  on  Negligence,  sec.  251;  Miller  v.  Brown,  111  N.  Y.  318,  7 
Am.  St.  Rep.  751,  18  N.  E.  722. 

3  Bevens  on  Negligence,  2d  ed.,  p.  18. 

4  Danner  v.  South  Carolina  R.  R.  Co.,  4  Rich.  329,  55  Am.  Dec. 
678.  In  Cleveland  City  Ry.  Co.  v.  Osbonu,  66  Ohio  St.  45,  where  a 
passenger  on  a  street  railway  car  was  thrown  from  the  car  and  in- 
jured by  the  sudden  stopping  of  the  car  in  an  effort  to  avoid  col- 
lision, and  by  the  shock  of  a  collision  which  was  not  brought  about 
by  the  negligence  of  the  defendant,  it  is  damnum  absque  injuria. 

5  Taylor  v.  Lake  Shore  etc.  R.  Co.,  45  Mich.  74,  40  Am.  Rep.  457, 
7  N.  W.  728;  Hayes  v.  Michigan  Cent.  R.  Co.,  Ill  U.  S.  228,  4  Sup. 
Ct.  Rep.  369. 

6  See  sec.  255,  post. 

7  Morris  v.  Brown,  111  N.  Y.  318,  7  Am.  St.  Rep.  751,  18  N.  E.  722. 

8  City  of  Indianapolis  v.  Emmelman,  108  Ind.  530,  9  N.  E.  155. 

9  O'Leary  v.  Brooks  Elevator  Co.,  7  N.  Dak.  554,  75  N.  W.  919; 
Akers  v.  Chicago  etc.  Ry.  Co.,  58  Minn.  544,  60  N.  W.  670.    It  is 
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There  can  be  no  negligence,  in  a  legal  sense,  which 
can  give  rise  to  a  cause  of  action,  unless  there  is  a 
violation  of  a  legal  duty  to  exercise  care.  There  can 
be  no  fault,  or  breach  of  duty,  where  there  is  no  act, 
or  service,  or  contract  which  a  party  is  bound  to  per- 
form or  fulfill.10  The  legal  duty  may  arise  from 
a  reciprocal  relation,  such  as  between  passenger  and 
carrier,  or  it  may  be  imposed  by  law,  common  law 
or  statute.  There  can  be  no  negligence  independ- 
ently of  some  imposed  or  correlative  duty,  and  it 
must  be  essentially  related  to  the  particular  circum- 
stances under  which  the  parties  are  placed.  Negli- 
gence, then,  always  depends  upon  the  measure  of  duty 
which  the  person  causing  the  injury  owes  the  injured; 
it  is  never  presumed,  but  the  duty  must  be  shown.11 

§  244.  Legal  Duty— To  Whom  Owed— Not  Indiscrim- 
inate.— It  requires  accurate  discrimination,  in  some 
instances,  to  determine  whether  one  who  is  the  cause 
of  an  injury  owes  a  duty  to  the  one  injured,  the  viola- 
tion of  which  will  give  rise  to  a  cause  of  action. 
While  the  law  considers  proximate  liabilities  which 
are  ordinarily  confined  to  the  persons  who  are  im- 
mediately concerned  in  a  transaction,13  yet  there 
are  cases  where  a  third  party,  not  in  any  wise  con- 
nected with,  or  related  to,  the  principal  transaction 
between  two  parties,  may  be  injured  by  the  neglect 

elementary  that  actionable  negligence  exists  only  when  one  negli- 
gently injures  another  to  whom  he  owes  the  duty,  created  by  con- 
tract or  operation  of  law,  of  exercising  care:  Baltimore  &  Ohio  etc. 
R.  R.  Oo.  v.  Cox,  66  Ohio  St.  2T6. 

io  Larmore  v.  Crown  Point  Iron  Co.,  101  N.  Y.  394,  54  Am.  Rep. 
718,  4  N.  E.  752;  Splittorf  v.  State,  108  N.  Y.  205,  15  N.  E.  322; 
Gault  v.  Humes,  20  Md.  297;  Sweeny  v.  Old  Colony  etc.  R.  R.  Co., 
10  Allen,  368,  87  Am.  Dec.  644. 

n  Baltimore  City  Pass.  Ry.  v.  Nugent,  86  Md.  349,  38  Atl.  779; 
Warsaw  v.  Dunlap,  112  Ind.  576,  11  N.  E.  623,  14  N.  E.  568. 

12  Francis  v.  Cockrell,  L.  R.  5  Q.  B.  501. 
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of  one  of  them  upon  whom  the  law  imposes  a  public 
duty  a  breach  of  which  gives  rise  to  an  action.  This 
principle  is  applied  only  in  a  peculiar  class  of  cases, 
such  as  the  manufacture  and  sale  of  machinery,  or 
goods  of.  an  inherently  dangerous  character,  without 
disclosing  its  true  nature,  or  where  the  same  is  de- 
fective, which  is  known  to  the  vendor,13  and  in  the 
preparation  and  sale  of  poisonous  drugs14  and  explo- 
sives. In  such  cases  because  of  the  danger  to  life, 
the  law  casts  upon  both  manufacturer  and  apothecary 
the  obligation  to  use  due  care  toward  third  persons.16 
Hence  a  druggist  who  sells  a  deadly  poison  labeled  as 
a  harmless  drug  is  liable  to  one  who  takes  it  and  suf- 
fers injury  therefrom,  though  purchased  by  another.16 
And  so  if  such  person  die  from  taking  the  poison,  the 
dealer  would  be  liable  to  his  personal  representative 
for  wrongful  death  under  the  statute.17  So  a  shipper 
of  a  dangerous  explosive,  without  accompanying  the 
same  with  the  necessary  information  as  to  its  dan- 
gerous character,  is  liable  for  any  injury  to  anyone 
caused  therefrom  while  it  is  in  transit.18  And  so  if 
manufacturers  and  vendors  of  petroleum  put  upon 
the  market,  for  sale  for  illuminating  purposes,  an  oil 
which  they  know  to  be  below  the  legal  fire  test,  they 
are  liable  for  death  or  injury  caused  by  an  explosion 
of  a  lamp,  even  though  the  oil  had  been  purchased 

13  Heizer  v.  Kingsland  etc.  Mfg.  Co.,  110  Mo.  605,  33  Am.  St.  Rep. 
482,  19  S.  W.  630;  Schubert  v.  J.  R.  Clark  Co.,  49  Minn.  331,  32  Am. 
St  Rep.  559,  51  N.  W.  1103. 

14  Norton  v.  Sewall,  106  Mass.  143,  8  Am.  Rep.  298;  Thomas  v. 
Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455. 

IB  Id. 

16  Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455. 

17  Norton  v.  Sewall,  106  Mass.  144,  8  Am.  Rep.  298;  Davis  v. 
Guarnieri,  45'  Ohio  St.  470,  4  Am.  St  Rep.  548,  15  N.  E.  350. 

18  Barney  v.  Burstenbinder,  7  Lans.  213,  64  Barb.  213;  Welling- 
ton v.  Downer  etc.  Oil  Co.,  104  Mass.  64. 

Torts,  Vol.  1—33 


§  244  NEGLIGENCE— GENERAL   PRINCIPLES.  514- 

from  an  intermediate  dealer.19  So  where  a  chemical 
compound  is  sold  as  a  hair  wash,  and  it  injures 
health.20  One  who  manufactures  and  puts  upon  the 
market  a  dangerously  faulty  article  for  sale  must  be 
deemed  to  anticipate  that  it  will,  in  the  ordinary 
course  of  events,  come  to  the  hands  of  a  purchaser 
from  some  intermediate  dealer,  who  is  not  likely  to 
discover  the  defect,  and  will  be  liable  to  anyone  in- 
jured by  reason  thereof.21  Anyone  who  leaves  a 
dangerous  instrument,  such  as  a  gun,  in  such  a  way 
as  to  cause  danger,  or  who,  without  warning,  supplies 
to  others  for  use  an  instrument  or  thing  which  to 
his  knowledge,  from  its  construction  or  otherwise, 
is  in  such  condition  to  cause  danger,  not  necessarily 
incident  to  the  use  of  it,  is  liable  for  injury  caused  to 
others.22  If  a  person  undertakes  to  do  an  act  or 
discharge  a  duty  by  which  the  conduct  of  others  may 
properly  be  regulated  and  governed,  he  is  bound  to 
perform  it  in  such  manner  that  those  who  are  right- 
fully led  to  a  course  of  conduct  or  action  on  the  faith 
that  the  act  or  duty  will  be  duly  performed  shall  not 
suffer  loss  or  injury  by  reason  of  negligence.  The 
liability  in  such  cases  does  not  depend  on  the  motives 
of  the  party  taking  upon  himself  the  duty,  but 
whether  the  legal  rights  of  others  have  been  vi- 
olated.23 

But  a  different  principle  applies  in  the  manufacture 
and  sale  of  articles  or  machinery  not  within  the  fore- 
going— that  is,  where  it  is  not  inherently  dangerous, 

19  Elkins  v.  McKean,  79  Pa.  St.  493;  Wellington  v.  Downer  Kero- 
sene Oil  Co.,  104  Mass.  64  (naphtha).    . 

20  George  v.  Skivington,  L.  R.  5  Ex.  1. 

21  Schubert  v.  J.  R.  Clark  Co.,  49  Minn.  331,  32  Am.  St.  Rep.  559, 
51  N.  W.  1103. 

22  Heaven  v.  Pender,  11  Q.  B.  D.  503. 

23  Sweeny  v.  Old  Colony  etc.  R.  R.  Co.,  10  Allen,  368,  87  Am.  Dec. 
644. 
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as  well  as  where  a  thing  is  constructed  or  manufac- 
tured for  a  particular  person  and  special  purpose.  As, 
for  example,  an  elevator  is  constructed  for  another 
under  a  contract  that  it  will  lift  a  certain  number  of 
pounds,  and  it  falls  by  reason  of  a  defective  shaft, 
injuring  a  workman  in  the  employ  of  the  owner,  there 
is  no  duty  on  the  part  of  the  manufacturer  to  the 
person  injured,  and  hence  no  right  of  action.24  And 
so  a  contractor  who  erects  a  hotel  is  held  not  liable 
for  an  injury  from  a  defective  girder  which  gives 
way.25  So  is  a  manufacturer  and  vendor  of  a  steam 
boiler  considered  liable  only  to  the  purchaser  for  de- 
fective materials,  or  for  want  of  care  and  skill  in  its 
construction,  and  hence  is  not  responsible  for  an  in- 
jury to  a  third  person  from  an  explosion  while  in 
the  hands  of  such  purchaser.26  Nor  is  the  vendor  of 
a  fly-wheel  liable  to  one  who  buys  it  from  his  vendee, 
and  who  is  injured  by  its  flying  apart  during  his  use 
of  it.27  So  the  vendor  of  a  threshing-machine  was 
held  not  liable  for  an  injury  to  another  than  his  ven- 
dee by  the  blowing  out  of  a  defective  cylinder  head.28 
It  must  be  conceded  that  there  is  some  inconsis- 
tency, and  perhaps  some  conflict  in  the  cases  enun- 
ciating the  rules  which  we  have  above  set  forth.  In 
the  suit  brought  against  the  contractor  for  the  faulty 
girder  the  court  makes  this  statement:  "The  conse- 
quence of  holding  the  opposite  doctrine  would  be  far- 
reaching.  If  a  contractor  who  erects  a  house,  who 
builds  a  bridge,  or  performs  any  other  work,  the 
manufacturer  who  constructs  a  boiler,  piece  of  ma- 

24  Necker  v.  Harvey,  49  Mich.  517,  14  N.  W.  503. 

25  Curtain  v.  Somerset.  140  Pa.  St.  70,  23  Am.  St.  Rep.  220,  21 
Atl.  244. 

26  Losee  v.  Clute,  51  N.  Y.  494,  10  Am.  Rep.  638. 

27  Loop  v.  Litchfield,  42  N.  Y.  351,  1  Am.  Rep.  543. 

28  Heizer  v.  Kingsland  etc.  Mfg.  Co.,  110  Mo.  605,  33  Am.  St.  Rep.  . 
482,  19  S.  W.  030. 
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chinery,  or  a  steamship,  owes  a  duty  to  the  whole 
world  that  his  work  or  his  machine  or  his  steamship 
shall  contain  no  hidden  defect,  it  is  difficult  to  meas- 
ure the  extent  of  his  responsibility,  and  no  prudent 
man  would  engage  in  such  occupations  upon  such 
conditions.  I,t  is  safer  and  wiser  to  confine  such  li- 
abilities to  the  parties  immediately  concerned."29 
If  the  boiler  or  the  threshing-machine  is  not  manu- 
factured and  put  upon  the  market  for  the  retail  trade, 
then  the  cases  holding  to  the  latter  view  of  nonli- 
ability on  the  part  of  the  manufacturer  are  clearly 
distinguishable  from  the  other  class  of  cases  where 
an  article  dangerous  in  character  is  made  for  the 
trade,  and  there  is  no  conflict. 

Telegraph  companies  owing  a  general  duty  to  the 
public,  it  follows  that  while  there  is  no  privity  be- 
tween the  receiver  of  a  message  and  the  company, 
such  receiver  may  nevertheless  have  an  action  in  tort 
against  the  company  for  the  breach  of  this  duty.30 

If  an  injury  is  done  by  the  omission  of  some  duty 
which  the  defendant  is  under  obligation  to  see  per- 
formed, the  omission  to  perform  it  fixes  the  liability, 
and  the  relation  between  the  parties  is  immaterial.30* 

§  245.  Degrees  of  Negligence.— The  term  "gross  neg- 
ligence" is  a  familiar  and  well-understood  expression. 
It  has  long  been  used  to  characterize  certain  negli- 
gent conduct,  viz.,  in  those  cases  where  only  slight 
care  or  diligence  is  due,  and  the  same  has  not  been 
exercised.  It  has  been  defined  as  the  want  of  slight 
diligence.31     It  is  said  that  "the  degrees  of  negligence 

29  Curtain  v.  Somerset,  140  Pa.  St.  70,  23  Am.  St  Rep.  220,  21 
Atl.  244. 

30  Ante,  sec.  117. 

30a  Salisbury  v.  Erie  Railroad  Company,  66  N.  J.  L.  233,  88  Am. 
St.  Rep.  480,  50  Atl.  47. 

31  First  Nat.  Bank  v.  Graham,  85  Pa.  St.  91,  27  Am.  Rep.  628; 
Wright  v.  Clark,  50  Vt  130,  28  Am.  Rep.  496;  Kranz  v.  Thieben,  15 
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are  correlative  to  the  degrees  of  care";32  that  "gross 
negligence  is  an  entire  failure  to  exercise  care,  or  the 
exercise  of  so  slight  a  degree  of  care  as  to  justify  the 
belief  that  there  was  an  indifference  to  the  interest 
and  welfare  of  others,"33  such  as  will  raise  a  pre- 
sumption of  a  conscious  indifference  to  conse- 
quences.34 Gross  negligence  includes  all  lesser  de- 
grees of  negligence.35  Much  has  been  said  by  way  of 
criticism  of  any  division  of  negligence  into  degrees,  and 
justly  so,  when  we  know  that  negligence  is  negligence 
wherever  encountered,  but,  after  all,  it  means  nothing 
more  than  the  absence  of  whatever  care  is  requisite 
in  the  particular  instance  involved.36  Gross  negli- 
gence is  negligence  with  the  addition  of  a  vitupera- 
tive epithet.37  The  term  had  its  origin  in  connection 
with  gratuitous  bailments  and  denotes  that  lesser 
degree  of  care  which  the  law  requires  in  such  cases, 
and  is  a  convenient  expression  to  characterize  conduct 
where  slight  care  has  not  been  observed,  but  it  does 
not  mean  anything  more  than  to  say  that  there  was 
xi  failure  to  exercise  reasonable  care  under  the  partic- 
ular circumstances.  Mandataries  and  depositaries, 
being  required  to  observe  such  care  as  men  of  com- 
mon sense  and  prudence  use,  however  inattentive 
they  may  be  of  their  own  affairs,  are  considered  li- 
able only  for  bad  faith,  or  gross  negligence,  which 

111.  App.  482;  Smith  v.  New  York  etc.  R.  R.  Co.,  24  N.  Y.  222; 
Michigan  Cent  R.  Co.  v.  Carrow,  73  111.  348,  24  Am.  Rep.  248. 

32  Redington  v.  Pacific  Postal  Tel.  Co.,  107  Cal.  317,  48  Am.  St. 
Rep.  132,  40  Pac.  432. 

33  Id.;  Coit  v.  Western  Union  Tel.  Co.,  130  Cal.  657,  80  Am.  St. 
Rep.  153,  63  Pac.  83;  International  etc.  R.  R.  Co.  v.  Cocke,  64  Tex. 
151;  Lord  v.  Midland  Ry.  Co.,  L.  R.  3  C.  P.  344. 

34  Southern  Cotton  Press  Co.  v.  Bradley,  52  Tex.  587. 

35  Hays  v.  Gainesville  St  Ry.,  70  Tex.  602,  8  Am.  St.  Rep.  624, 
8  S.  W.  491. 

36  Milwaukee  etc.  R.  R.  Co.  v.  Arms,  91  U.  S.  494. 

37  Wilson  v.  Brett,  11  Mees.  &  W.  113. 
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is  an  omission  of  slight  care  and  diligence.38  But, 
as  a  leading  author  says,  this  fails,  at  this  day  of  uni- 
versal approval  in  our  jurisprudence,  to  express  the 
rule.39  "Nothing,"  it  is  said,  "in  general  is  more  un- 
satisfactory than  attempts  to  define  and  formulate 
the  different  degrees  of  negligence;  but  even  where 
the  neglect  which  charges  the  mandatary  is  described 
as  'gross,'  it  is  still  true  that  if  his  situation  or  em- 
ployment implies  ordinary  skill  or  knowledge  ade- 
quate to  the  undertaking,  he  will  be  responsible  for 
any  losses  or  injuries  resulting  from  the  want  of  the 
exercise  of  such  skill  or  knowledge."40  The  term 
"gross  negligence"  is  scarcely  susceptible  of  legal 
definition,41  and  on  the  part  of  some  courts  there  is 
a  strong  tendency  to  break  down  the  impracticable 
distinction  between  what  is  termed  gross  negligence 
and  ordinary  negligence.42  In  Wisconsin  the  word 
"gross"  has  been  used  in  connection  with  negligence, 
to  designate  conduct  of  a  more  reprehensible  char- 
acter than  mere  inadvertence,  such  as  rashness,  wan- 
tonness, and  recklessness  of  a  person  as  regards  the 

38  Story  on  Bailments,  sec.  174;  Skelley  v.  Kahn,  17  111.  170; 
Gray  v.  Merriam,  148  111.  179,  39  Am.  St.  Rep.  172,  35  N.  E.  810; 
Hibernla  Bldg.  Assn.  v.  McGrath,  154  Pa.  St  296,  26  Atl.  377,  25 
Am.  St.  Rep.  828,  and  cases  in  mote,  p.  831. 

39  Schouler  on  Bailments,  sec.  35.  See,  also,  Shearman  and  Red- 
field  on  Negligence,  sec.  48;  Redington  v.  Pacific  Postal  Tel.  Co., 
107  Cal.  317,  48  Am.  St.  Rep.  132,  40  Pac.  432. 

40  Isham  v.  Post,  141  N.  Y.  100,  38  Am.  St.  Rep.  766,  35  N.  E. 
1084;  First  Nat.  Bank  v.  Ocean  Nat.  Bank,  60  N.  T.  295,  19  Am. 
Rep.  181. 

41  Griffith  v.  Zipperwick,  28  Ohio  St.  388. 

42  Telegraph  Co.  v.  Griswold,  37  Ohio  St.  301,  312,  41  Am.  Rep. 
500;  Hinton  v.  Dibbin,  2  Ad.  &  E.  644;  1  Thompson  on  Negligence, 
sec.  18;  Chicago  etc.  R.  R.  Co.  v.  Chapman,  133  111.  96,  23  Am.  St. 
Rep.  587,  24  N.  E.  417;  Diamond  State  Iron  Co.  v.  Giles,  7  Houst. 
453,  11  Atl.  189;  Pennsylvania  R.  Co.  v.  Sinclair,  62  Ind.  301,  30 
Am.  Rep.  185;  Indianapolis  etc.  R.  Co.  v.  McClaren,  62  Ind.  566. 
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personal  safety  of  another.43  Notwithstanding  the 
objection  and  criticism  so  often  made,  we  find  it  con- 
stantly used  and  employed,  and  in  some  states  the 
degrees  of  care  and  negligence  are  expressly  recog- 
nized and  sanctioned.44  For  example,  directors  or 
officers  of  corporations  may  become  gratuitous 
bailees,  and  liable  only  for  fraud  or  such  gross  negli- 
gence as  is  tantamount  to  fraud.45  The  standard  of 
care  which  some  of  our  courts  have  exacted  of  bank- 
ers, acting  as  gratuitous  bailees  of  special  deposits,  is 
such  care  as  men  of  common  prudence  usually  be- 
stow upon  their  own  affairs  of  a  similar  character, 
which  seems  to  be  of  a  higher  degree  of  care  than 
that  usually  exacted  of  mandataries  or  depositaries.46 
Slight  care  and  diligence  is  said  to  be  that  care 
which  every  man  of  common  sense,  howsoever  in- 
attentive he  may  be,  takes  of  his  own  property.47 

The  current  judicial  opinion,  however,  is  that  di- 
rectors of  a  bank  must  exercise  ordinary  care,  and 
must  use  their  best  discretion  and  industry,  and  are 
personally  liable  for  gross  negligence  and  inattention 

43  Lockwood  v.  Belle  City  etc.  Ry.  Co.,  92  Wis.  97,  65  N.  W. 
866;  Valin  v.  Milwaukee  etc.  Ry.  Co.,  82  Wis.  1,  S3  Am.  St.  Rep.  17, 
51  N.  W.  1084;  Bolin  v.  Chicago  etc.  Ry.  Co.,  108  Wis.  333,  81  Am. 
St.  Rep.  911,  84  N.  W.  446. 

44  Coit  v.  Western  Union  Tel.  Co.,  130  Cal.  657,  80  Am.  St.  Rep. 
153,  63  Pac.  83;  Chicago  &  N.  W.  Ry.  Co.  v.  Calumet  Stock  Farm, 
194  111,  9,  88  Am.  St.  Rep.  68,  61  N.  E.  1095. 

45  Ante,  sees.  131,  136;  Swentzel  v.  Penn  Bank,  147  Pa.  St.  153,  30 
Am.  St.  Rep.  718,  23  Atl.  405,  415;  Hibernia  Bldg.  Assn.  v.  McGrath, 
154  Pa.  St.  296,  35  Am.  St.  Rep.  828,  26  Atl.  377;  Scott  v.  National 
Bank,  72  Pa.  St.  471,  13  Am.  Rep.  711;  First  Nat  Bank  v.  Graham, 
79  Pa.  St  117,  21  Am.  Rep.  49. 

46  First  Nat.  etc.  Bank  v.  Zent,  39  Ohio  St.  105;  Gray  v.  Merriam, 
148  111.  179,  39  Am.  St.  Rep.  172,  35  N.  E.  810;  Preston  v.  Prather! 
137  U.  S.  604,  11  Am.  St.  Rep.  162;  Hun  v.  Cary,  82  N.  Y.  65,  37 
Am.  Rep.  546;  Hodges  v.  New  England  Screw  Co.,  1  R.  I.  312,  53 
Am.  Dec.  624. 

47  Merchants'  Nat.  Bank  v.  Guilmartin,  93  Ga.  503,  44  Am.  St 
Rep.  182,  21  S.  E.  55. 
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to  the  duties  of  their  trust.48  There  is  reason  for 
exacting  more  scrupulous  care  from  directors  of 
banking  corporations  than  from  directors  of  other 
corporations.  A  mandatary  whose  situation  or  em- 
ployment implies  skill  or  knowledge  adequate  to  the 
undertaking  is  always1  answerable  for  losses  or  in- 
juries resulting  from  want  of  the  exercise  of  such 
skill  or  knowledge,  and  this  is  so  even  where  the 
neglect,  which  charges  a  mandatary  is  described  as 
"gross."49  But  this  particular  phase  of  the  question 
has  received  sufficient  attention  as  a  special  topic.50 
In  a  recent  case  the  following  very  interesting 
statement  is  made  with  reference  to  degrees  of  negli- 
gence: "In  the  practical  application  of  the  doctrines 
and  principles  of  the  law  of  negligence  to  the  affairs 
of  the  present  time,  the  old  method  of  classification 
is  sometimes  found  to  be  inconvenient,  because  we 
need  a  measure  with  more  than  three  marks  on  it — 
an  instrument  of  more  gradations  and  capable  of 
more  accurate  adjustment  to  the  facts  of  each  par- 
ticular case;  hence  the  present  tendency  in  a  large 
class  of  cases  is  to  take  ordinary  care  as  a  quantity, 
variable  as  the  occasion  may  require,  to  measure  the 
duty,  sliding  it  up  and  down,  so  as  to  adjust  it  as  near 

48  Marshall  v.  Farmers?  etc.  Bank,  85  Va.  676,  17  Am.  St.  Rep. 
84,  8  S.  E.  586;  Horn  Silver  Min.  Co.  v.  Ryan,  42  Minn.  196,  44  N. 
W.  56;  Davenport  v.  Underwood,  9  Bush,  609;  Spering's  Appeal,  71 
Pa.  St.  11,  10  Am.  Rep.  684;  Brannin  v.  Loving,  82  Ky.  370;  Savings 
Bank  v.  Caperton,  87  Ky.  306,  12  Am.  St.  Rep.  488,  8  S.  W.  885; 
Miesse  v.  Loren,  4  Ohio  N.  P.  307;  Williams  v.  McKay,  40  N.  J. 
Eq.  189,  53  Am.  Rep.  775;  Brinkerhoff  v.  Bostwick,  105  N.  Y.  567, 
12  N.  E.  58;  Delano  v.  Case,  121  111.  247,  2  Am.  St.  Rep.  81,  12  N.  E. 
676;  Williams  v.  Halliard,  38  N.  J.  Eq.  373;  Robinson  v.  Smith,  3 
Paige,  222,  24  Am.  Dec.  212;  Isham  v.  Post,  141  N.  Y.  100,  38  Am. 
St.  Rep.  766,  35  N.  E.  1084. 

49  Isham  v.  Post,  141  N.  Y.  100,  38  Am.  St.  Rep.  766,  35  N.  E. 
1084;  Foster  v.  Essex  Bank,  17  Mass.  479,  9  Am.  Dec.  168;  First 
Nat.  Bank  v.  Ocean  Nat  Bant,  60  N.  Y.  295,  19  Am.  Rep.  181. 

50  Ante,  sees.  131,  136. 
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as  may  be  to  the  reasonable  requirements  of  the 
particular  case;  so  that,  instead  of  using  the  measure 
with  three  marks  on  it  made  beforehand,  we  go  on- 
to the  ground  to  make  a  special  measure  for  the 
occasion,  by  surrounding  a  prudent  man,  of  the  requi- 
site skill,  with  the  facts  of  the  case,  and  determining 
what  he  ought  to  do  in  the  circumstances;  that  is, 
the  measure  of  ordinary  care.  The  ordinary  care 
measures  the  duty,  and  the  violation  of  the  duty  is 
the  negligence  complained  of.  The  old  classification 
is  still  useful  in  many  ways,  for  not  only  in  the  nature 
of  things  are  there  different  degrees  of  negligence, 
but,  what  is  not  less  important,  we  cannot  rid  our- 
selves of  the  tendency  to  consider  and  speak  of  it 
in  the  way  as  we  do  of  the  gradations  of  crime. 
This  method  is  a  mere  convenience,  obtained  by  start- 
ing at  a  different  point  in  their  circle  of  correlations, 
and  taking  ordinary  care  as  the  variable  yardstick, 
if  we  may  so  call  it,  to  measure  the  duty,  and  to  be 
made  pro  hac  vice  by  putting  the  prudent  man  of  the 
requisite  skill  in  the  place  of  the  supposed  trans- 
gressor, and  calling  upon  the  jury  to  tell  us  what  we 
would  have  the  right  to  expect  him  to  do.  The  use 
of  this  measure,  which  has  to  be  made  on  the  spot 
and  for  the  occasion  by  men  of  prudence  and  common 
sense,  is  one  reason  why  the  jury  is  generally  per- 
mitted to  aid  in  the  making  of  it."51 

§  246.  Willful  and  Wanton  Negligence.— If  negli- 
gence is  to  be  divided  into  degrees,  willful  and  wan- 
ton negligence  is  one,  as  this  kind  of  negligence  is 
recognized  in  many  decisions.  But  it  is  just  as  il- 
logical to  say  that  this  is  a  degree  of  negligence  as  it 
is  to  say  that  certain  conduct  constitutes  gross  neg- 

61  Gunn  v.  Ohio  River  R.  R.  Co.,  36  W.  Va.  165,  32  Am.  St.  Rep. 
842,  14  S.  E.  465. 


§  246  NEGLIGENCE— GENERAL   PRINCIPLES.  522 

ligence.  It  has  been  well  said  that  what  degree  of 
negligence  the  law  considers  equivalent  to  a  willful 
or  wanton  act  is  as  hard  to  define  as  negligence  it- 
self, and,  in  the  very  nature  of  things,  is  so  depend- 
ent upon  the  particular  circumstances  of  each  case 
as  not  to  be  susceptible  of  general  statement.52  The 
conduct  characterized  as  willful  and  wanton  negli- 
gence, however,  is  nothing  more  than  failure  to  ob- 
serve reasonable  care  under  the  circumstances,  such 
care  as  reasonably  prudent  men  would  use  under 
the  same  or  similar  circumstances.  It  is  where 
the  party  injured  is  guilty  of  some  negligence, 
yet  the  conduct  of  the  one  causing  the  injury  is  so 
much  more  reprehensible,  and  the  circumstances  de- 
mand greater  and  different  vigilance  than  would  be 
required  of  him  under  less  perilous  conditions.  The 
most  frequent  application  of  the  rule  as  to  this  grade 
or  kind  of  negligence  is  in  connection  with  railroads, 
where,  for  instance,  persons  are  trespassing  upon  the 
tracks,  or  where  the  person  injured  himself  has  been 
guilty  of  some  negligence.  The  idea  that  negligence 
on  the  part  of  one  person  absolves  another  from  the 
duty  of  care  and  diligence  toward  him  was  long  ago 
exploded,  and  the  doctrine  that  where  both  parties 
are  in  fault,  the  party  sustaining  the  injury  cannot 
recover,  is  subject  to  the  qualification  that  if  the 
negligence  of  the  one  causing  the  injury  is  the  effi- 
cient cause,  he  is  liable.  It  is  the  duty  of  the  ser- 
vants or  agents  of  a  railway  after  discovering  a 
trespasser  upon  its  track,  to  use  reasonable  care  to 
avoid  injury;  it  is  likewise  its  duty  to  exercise  reason- 
able care  to  discover  the  danger  to  such  person.  If 
it  fails  in  either  of  these  respects,  and  thereby  causes 
injury,  it  has  violated  its  legal  duty  under  the  cir- 

52  Lake  Shore  etc.  Ry.  v.  Bodemer,  139  111.  606,  32  Am.  St.  Rep. 
218,  29  N.  E.  692. 
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cumstances,  and  is  guilty  of  negligence — nothing 
more.  This  is  the  kind  of  conduct  which  courts  and 
writers  characterize  or  designate  as  willful  or  wan- 
ton negligence,  but  by  means  of  an  arbitrary  con- 
clusion add  to  this  conduct  an  improper  specifica- 
tion, which  really  is  not  present,  viz.,  that  this  reck- 
less disregard  or  indifference  to  the  rights  of  others, 
constitutes  or  amounts  to  an  intention  to  do  the  par- 
ticular injury,  something  which  does  not  exist.  The 
same  result  as  to  liability  may  be  had  by  the  appli- 
cation of  the  doctrine  of  proximate  or  efficient  cause. 
The  same  argument  made  against  the  degrees  of 
negligence  can  be  urged  here.  Negligence,  whether 
slight,  ordinary  or  gross,  is  still  negligence;  it  is  but 
an  omission  of  duty.53  It  is  not  designed  and  inten- 
tional mischief,  although  it  may  be  cogent  evidence 
of  such  an  act.54  The  doctrine  of  willful  and  wan- 
ton negligence  is  criticised  and  condemned,  and  yet 
it  is  followed  almost  unanimously  by  the  courts,  even 
by  the  courts  indulging  in  the  strictures.  It  is 
claimed  that  even  if  the  terms  "gross  negligence," 
"recklessness,"  and  the  inapt  word  "wantonness"  ex- 
press different  degrees  of  negligence,  still  the  charge 
is  one  of  negligence,  and  is  lacking  in  the  elements 
of  willfulness  and  purpose.55  The  word  "wanton" 
does  not  mean  "willful,"  and  does  not  add  any  force 
to  the  charge  that  an  act  was  done  in  a  careless  man- 
ner;56 nor  does  gross  negligence  mean  purposely  or 

53  Tonawanda  R.  R.  Co.  v.  Munger,  5  Denio,  255,  49  Am.  Dec.  239. 

54  Gardner  v.  Heartt,  3  Denio,  232;  Tonawanda  R.  R.  Co.  v. 
Munger,  5  Denio,  255,  49  Am.  Dec.  239;  Terre  Haute  etc.  R.  Co.  v. 
Graham,  95  Ind.  286,  293,  48  Am.  Rep.  719. 

55  Terre  Haute  etc.  R.  Co.  v.  Graham,  95  Ind.  286,  293,  48  Am. 

Rep.  719. 

56  Jeffersonville  etc.  R.  Co.  v.  Bowen,  40  Ind.  545;  Raming  v. 
Metropolitan  St.  Ry.,  157  Mo.  477,  508,  57  S.  W.  268. 
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willfully.57  Strictly,  the  word®  "willful  and  wanton" 
are  inaccurately  or  inharmoniously  used  to  describe 
negligence,  because  "wanton"  does  not  add  anything, 
and  "willful"  goes  to  the  intent,  and  where  the  act 
is  intentional,  it  ceases  to  be  negligence,  and  becomes 
one  of  violence  or  aggression.58 

§  246a.  Same  Continued— The  Prevailing  Rule  Re- 
stated.— The  so-called  doctrine  of  "wanton  and  willful 
negligence,"  so  well  understood  and  universally  fol- 
lowed and  upheld  by  the  courts  may  be  stated  as  fol- 
lows: That  where  acts  or  conduct  of  a  defendant, 
though  not  actuated  by  ill-will,  is  so  reckless  or  so 
grossly  negligent  as  to  show  an  utter  and  entire  dis- 
regard of  the  rights  of  another  who  may  also  be  guilty 
of  some  negligence,  an  intention  to  inflict  the  injury 
will  be  supplied  or  imputed  by  law;  or  the  law  will  so 
construe  or  presume  such  conduct  or  acts  to  be  in 
wanton  >and  willful  disregard  of  the  rights  and  safety 
of  others,  as  to  amount  in  law  to  wanton  and  willful 
negligence.  There  is  no  intention,  no  willful  act;  this 
is  supplied. 59   In  such  cases  recovery  may  be  had  even 

57  Cincinnati  etc.  R.  R.  Co.  v.  Eaton,  53  Ind.  307;  Indianapolis  etc. 
R.  R.  Co.  v.  McClaren,  62  Ind.  566;  Meek  v.  Pennsylvania  Co.,  38 
Ohio  St.  632;  Fonda  v.  St.  Paul  City  Ry.,  71  Minn.  438,  451,  70  Am. 
St.  Rep.  341,  74  N.  W.  166;  Florida  etc.  R.  Co.  v.  Foxworffi,  41  Fla. 
1,  79  Am.  St.  Rep.  149,  25  South.  338. 

58  Ohio  &  M.  Ry.  Co.  v.  Selby,  47  Ind.  471,  17  Am.  Rep.  719; 
Railroad  Co.  v.  Lockwood,  17  Wall.  357;  Pennsylvania  Co.  v.  Sin- 
clair, 62  Ind.  301,  30  Am.  Rep.  185;  Terre  Haute  etc.  R.  Co.  v. 
Graham,  95  Ind.  286,  48  Am.  Rep.  719;  Raming  v.  Metropolitan  St. 
Ry.,  157  Mo.  477,  57  S.  W.  268. 

59  Alabama:  Central  R.  R.  etc.  Co.  v.  Vaughan,  93  Ala.  209,  30 
Am.  St.  Rep.  50,  9  South.  468;  Birmingham  Ry.  etc.  Co.  v.  Bowers, 
110  Ala.  331,  20  South.  345;  Louisville  etc.  R.  R.  Co.  v.  Markee,  103 
Ala.  160,  49  Am.  St.  Rep.  21,  15  South.  511;  Alabama  etc.  R.  R.  Co. 
v.  Moorer,  116  Ala.  642,  22  South.  900. 

California:  Schierhold  v.  North  Beach  &  M.  R.  R.  Co.,  40  Cal.  447. 
Colorado:  Hector  Min.  Co.  v.  Robertson,  22  Colo.  491,  45  Pac.  406; 
Denver  etc.  R.  Co.  v.  Spencer,  25  Colo.  9,  52  Pac.  211. 
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Florida:  Florida  Southern  Ry.  Co.  v.  Hirst,  30  Fla.  1,  32  Am.  St. 
Rep.  17,  11  South.  506. 

Georgia:  Central  R.  R.  etc.  Co.  v.  Newman,  94  Ga.  560,  21  S.  E. 
219;  Central  R.  R.  etc.  Co.  v.  Denson,  84  Ga.  774,  11  S.  E.  1039. 

Illinois:  Wabash  R.  R.  Co.  v.  Speer,  156  111.  244,  40  N.  E.  835; 
Illinois  Cent.  R.  R.  Co.  v.  Godfrey,  71  111.  500,  22  Am.  Rep.  112; 
Blanchard  v.  Lake  Shore  etc.  Ry.  Co.,  126  111.  416,  9  Am.  St.  Rep. 
630,  18  N.  E.  799;  Lake  Shore  etc.  Ry.  Co.  v.  Bodemer,  139  111.  596, 
32  Am.  St.  Rep.  218,  29  N.  E.  692;  East  St.  Louis  etc.  Ry.  Co.  v. 
O'Hara,  150  111.  580,  37  N.  E.  917. 

Indiana:  Palmer  v.  Chicago  etc.  R.  R.  Co.,  112  Ind.  250,  14  N.  E. 
70;  Overton  v.  Indiana  etc.  Ry.  Co.,  1  Ind.  App.  436,  27  N.  E.  651; 
Chicago  etc.  Ry.  Co.  v.  Nash,  1  Ind.  App.  298,  27  N.  E.  564;  Penn.  R. 
R.  Co.  v.  Sinclair,  62  Ind.  301,  30  Afn.  Rep.  185;  Terre  Haute  etc. 
R.  R.  Co.  v.  Graham,  95  Ind.  286,  48  Am.  Rep.  719. 

Iowa:  Ruter  t.  Foy,  46  Iowa,  132  (an  assault  and  battery  case). 

Kansas:  Kansas  Pac.  Ry.  Co.  v.  Whipple,  39  Kan.  531,  18  Pac. 
730.    See  Mason  v.  Missouri  Pac.  Ry.,  27  Kan.  83,  41  Am.  Rep.  405. 

Kentucky:  Eskridge  v.  Cincinnati  etc.  Ry.  Co.,  89  Ky.  367,  12  S. 
W.  580;  Claxton  v.  Lexington  etc.  R.  R.  Co.,  13  Bush,  636.  See 
Louisville  etc.  Ry.  Co.  v.  Earl,  94  Ky.  368,  22  S.  W.  607. 

Massachusetts:  Morrissey  v.  Eastern  R.  R.  Co.,  126  Mass.  377,  30 
Am.  Rep.  686  (not  liable  if  the  act  is  not  done  maliciously  or  with 
gross  and  reckless  carelessness;  that,  of  course,  is  not  willful);  John- 
son v.  Boston  etc.  R.  R.  Co.,  125  Mass.  75;  Dillon  v.  Connecticut 
River  Ry.,  154  Mass.  478,  28  N.  E.  899. 

Michigan:  Denman  v.  Johnston,  85  Mich.  387,  48  N.  W.  565; 
Bouwmeester  v.  Grand  Rapids  etc.  R.  R.  Co.,  63  Mich.  557,  30  N. 
W.  337. 

Minnesota.— Must  be  some  intentional  wrong  to  authorize  recovery 
when  there  is  contributory  negligence:  Carroll  v.  Minn.  "Valley  R.  R. 
Co.,  13  Minn.  30,  97  Am.  Dec.  221;  McMahon  v.  Davidson,  12  Minn. 
372;  Fonda  v.  St.  Paul  City  Ry.  Co.,  71  Minn.  438,  70  Am.  St  Rep. 
341,  74  N.  W.  166. 

Missouri:  Donahoe  v.  Wabash  etc.  Ry.  Co.,  83  Mo.  543.  Held  in 
Raming  v.  Metropolitan  St.  Ry.  Co.,  157  Mo.  477,  57  S.  W.  268,  that 
alleging  willful  pushing  off  moving  car  as  constituting  negli- 
gence bad  for  duplicity,  since  the  same  act  cannot  be  both  negli- 
gent and  willful. 

Nebraska:  See  Chicago  etc.  R.  R.  Co.  v.  Hyatt,  48  Neb.  1G1,  67 
N.  W.  8. 

Nevada:  Bunting  v.  Central  Pacific  R.  R.  Co.,  16  Nev.  277. 
Net?  Jersey:  Menger  v.  Laur,  55  N.  J.  L.  205,  26  Atl.  180. 
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though  the  plaintiff  has  been  guilty  of  contributory 
negligence.60  But  in  Connecticut  and  Minnesota  it 
is  held  that  there  can  be  no  recovery  although  the 
defendant  has  been  guilty  of  gross  and  culpable  neg- 
ligence, "if  the  act  was  not  intentional."61  A  very 
recent  Wisconsin  case  is  an  interesting  and  instruc- 
tive one  upon  this  point.  There  it  is  said  that  "will- 
ful, malicious  or  wanton  conduct  is  properly  beyond 
the  scope  of  the  term  'negligence,'  as  it  is  ordinarily 
understood,  though  the  term  'gross  negligence'  has 
sometimes  been  extended  to  include  it,  thus  leading 
to  some  misunderstanding  as  to  what  the  law  really 
is.  Such  conduct  has  no  element  of  inadvertence, 
which  is  a  necessary  element  of  negligence."62    And 

New  York:  Martin  v.  Wood,  52  Hun,  613,  5  N.  Y.  Supp.  274;  Kain 
v.  Larkin,  56  Hun,  79,  9  N.  Y.  Supp.  89  (assault);  Hartfield  v.  Roper, 
21  Wend.  273,  34  Am.  Dec.  273. 

North  Carolina:  Brendle  v.  Spencer,  125  N.  C.  474,  34  S.  E.  634. 

Ohio:  Cincinnati  etc.  R.  Co.  v.  Waterson,  4  Ohio  St.  424  (merely 
touches  on  the  point);  Hartley,  J.,  in  Kerwhaker  v.  Cleveland  etc. 
R.  R.  Co.,  3  Ohio  St.  172,  188,  62  Am.  Dec.  246  (dictum);  P.  C.  C. 
etc.  Ry.  Co.  v.  Kelly,  12  Ohio  C.  Dec.  662,  12  Ohio  C.  C.  341. 

Oregon:  Holstine  v.  Oregon  etc.  R.  R.  Co.,  8  Or.  163. 

South  Carolina:  Freer  v.  Cameron,  4  Rich.  L.  228,  55  Am.  Dec. 
663. 

Texas:  Galveston  etc.  Ry.  v.  Zantzinger,  92  Tex.  365,  71  Am.  St. 
Rep.  859,  48  S.  W.  563. 

West  Virginia:  Eastburn  v.  Norfolk  etc.  R.  Co.,  34  W.  Va.  681,  12 
S.  E.  819;  Spicer  v.  Chesapeake  etc.  Ry.  Co.,  34  W.  Va.  514,  12  S. 
E.  553. 

Wisconsin:  Bolin  v.  Chicago  etc.  Ry.  Co.,  108  Wis.  333,  81  Am.  St. 
Rep.  911,  84  N.  W.  446. 

Federal  Courts:  McGhee  v.  Campbell,  101  Fed.  936. 

60  Id. 

6i  Rowen  v.  New  York  etc.  R.  R.  Co.,  59  Conn.  365,  21  Atl.  1073; 
Birge  v.  Gardner,  19  Conn.  507,  50  Am.  Dec.  261;  Nolan  v.  New- 
York  etc.  R.  R.  Co.,  53  Conn.  461,  4  Atl.  106;  McMahon  v.  Davidson, 
12  Minn.  372;  Carroll  v.  Minn.  Val.  R.  Co.,  13  Minn.  30,  97  Am. 
Dec.  221. 

62  Bolin  r.  Chicago  etc.  Ry.  Co.,  108  Wis.  333,  81  Am.  St.  Rep. 
911,  84  N.  W.  446. 
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by  the  Alabama  supreme  court  it  is  very  properly 
observed  that,  "to  constitute  willful  injury,  there 
must  be  design,  purpose,  intent  to  do  wrong  and  in- 
flict the  injury";63  and  again,  that:  "In  wanton  negli- 
gence, the  party  doing  the  act,  or  failing  to  act,  is 
conscious  of  his  conduct,  and  without  having  the  in- 
tent to  injure,  is  conscious,  from  his  knowledge  of 
existing  circumstances  and  conditions,  that  his  con- 
duct will  naturally  or  probably  result  in  injury."64 

§  247.  Kind  of  Care  Required  to  Avoid  Negligence  — 
The  degree  of  care  required  to  avoid  negligence  is 
measured  by  the  duty  required  in  the  various  rela- 
tions of  men.  Of  the  manifold  duties  required  of 
persons  in  general  nothing  more  can  be  expected 
here  than  a  brief  description  of  the  various  degrees 
of  care  where  it  is  necessary  to  avoid  personal  injury, 
or  injury  to  life,  limb  or  body.  Wherever,  in  the 
use  of  dangerous  machinery  or  agencies,  or  in  the 
use  of  the  numerous  modern  inventions  and  discov- 
eries, where  human  life  is  involved  or  at  stake,  the 
law  requires  everything  to  be  done  that  gives  reason- 
able promise  of  the  preservation  of  life.  Two  of 
our  leading  legal  writers  apparently  make  light 
of  the  degree  of  care  required  of  those  who  take 
charge  of  human  lives,  as  though  that  characterized 
as  "utmost  care"  was  a  new  invention  with  the  courts, 
due  to  the  essentially  modern  regard  for  human  life, 
remarking  that  any  degree  of  care,  even  though  life 
be  involved,  not  incompatible  with  the  transaction 
of  business  is  all  that  is  required.65  The  rule  of 
care  adopted  by  the  courts  is  designed  to  protect  life, 

63  Birmingham  Ry.  etc.  Co.  v.  Bowers,  110  Ala.  328,  20  South.  345; 
Louisville  etc.  R.  R.  Co.  v.  Anchors,  114  Ala.  492,  62  Am.  St.  Rep. 
116,  22  South.  279. 

64  Louisville  etc.  R.  R.  Co.  v.  Webb,  97  Ala.  308,  12  South.  374. 

65  Shearman  and  Redfield  on  Negligence,  sees.  46,  47. 
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it  is  true;  and  if  it  were  not  stringent,  the  science 
and  system  of  carrying  human  freight  would  not 
have  been  brought  to  such  high  standard.  It  is 
proper  that  life  should  be  surrounded  by  all  the 
safeguards  that  can  be  devised,  and  it  is  not  unrea- 
sonable to  exact  that  the  rule  of  due  care  and  dili- 
gence requires  everything  to  be  done  that  gives  rea- 
sonable promise  of  the  preservation  of  life,  regard- 
less of  difficulties  or  expense.  This  rule  is  applied 
in  all  instances  where  life  is  involved  without  excep- 
tion.66 Common  carriers  of  passengers  by  rail  are 
required  to  observe  "the  utmost  care  and  diligence 
which  human  prudence  and  foresight  will  suggest," 
to  secure  the  safety  of  its  passengers,  which  prudent 
persons  would  be  likely  to  exercise  as  to  themselves 
under  like  circumstances.67  They  must  exercise  the 
highest  degree  of  care,  and  are  responsible  for  the 
slightest  neglect  if  any  injury  is  caused  thereby.68 
The  same  doctrine  applies  whether  it  be  in  the  car- 
riage of  passengers  by  railway,69  or  freight  trains,70 

66  Bessemer  etc.  Co.  v.  Campbell,  121  Ala.  50,  25  South.  793,  77 
Am.  St.  Rep.  17,  and  monographic  note  on  "Diligence  Required 
when  Human  Life  is  Involved,"  and  numerous  cases. 

67  Palmer  v.  Delaware  etc.  Co.,  120  N.  Y.  170,  17  Am.  St.  Rep. 
629,  24  N.  E.  302;  Louisville  etc.  R.  Co.  v.  Minogue,  90  Ky.  369,  29 
Am.  St.  Rep.  378,  14  S.  W.  357. 

68  International  etc.  Ry.  Co.  v.  Welch,  86  Tex.  203,  40  Am.  St. 
Rep.  829,  24  S.  W.  390;  Evansville  etc.  R.  Co.  v.  Atfion,  6  Ind.  App. 
295,  51  Am.  St.  Rep.  303,  33  N.  E.  469;  Alabama  etc.  R.  Co.  v.  Hill, 
93  Ala.  514,  30  Am.  St.  Rep.  65,  9  South.  722  (and  numerous  cases 
cited  in  opinion);  Dodge  v.  Boston  etc.  Steamship  Co.,  148  Mass. 
207,  12  Am.  St.  Rep.  541,  19  N.  E.  373;  Treadwell  v.  Whittier,  80 
Cal.  575,  13  Am.  St  Rep.  175,  22  Pac.  266.  For  other  cases,  see 
Bessemer  etc.  Co.  v.  Campbell,  121  Ala.  50,  77  Am.  St.  Rep.  17,  25 
South.  793;  Shearman  and  Redfield  on  Negligence,  sec.  46;  Dixon 
v.  Pluns,  98  Cal.  384,  35  Am.  St.  Rep.  180,  33  Pac.  286. 

69  Id. 

70  Indianapolis  etc.  R.  R.  Co.  v.  Houst,  93  U.  S.  291. 
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or  by  water,71  by  passenger  elevators,72  by  stage- 
coach and  other  vehicles,73  or  by  street  railways.74 
This  is  the  rule  all  over  the  United  States  and  in 
England,  and  it  is  a  just  rule  because  a  passenger's 
life  and  safety  are  necessarily  intrusted,  in  a 
great  degree,  to  the  carrier  which  transports  him. 
So  one  who  uses  electricity  in  his  business  is  required 
to  use  the  highest  degree  of  care  in  regard  to  con- 
struction, inspection  and  repair  of  wires  and  poles, 
and  is  liable  for  the  slightest  neglect.75 

§  248.  Ordinary  Care  Defined— When  Exacted.— A 
plaintiff  suing  for  personal  injuries  to  himself  must 
show  that  he  is  without  fault;  that  is,  he  must  use 
ordinary  care  to  avoid  injury,  and  what  this  degree  of 
care  is  generally  depends  upon  the  particular  case, 
but  is  defined  to  be  such  care  as  a  person  of  ordinary 
prudence  and  caution,  according  to  the  standard  of 
the  usual  and  general  experience  of  mankind,  would 
exercise  in  the  same  situation  and  circumstances  as 
those  of  the  person  whose  conduct  in  that  regard  is 
in  question  in  a  given  case;  or  that  degree  of  care 
which  people  of  ordinarily  prudent  habits,  "people  in 
general,"  could  be  reasonably  expected  to  exercise 
under  the  same  or  similar  circumstances;  or  again, 

7i  Dodge  v.  Boston  etc.  Steamship  Co.,  148  Mass.  207,  12  Am. 
St  Rep.  541,  19  N.  E.  373;  Steamboat  "New  World"  v.  King,  16  How. 
469;  Morrisey  v.  Wiggins  Ferry  Co.,  43  Mo.  380,  97  Am.  Dec.  402. 

72  Treadwell  v.  Whittier,  80  Cal.  575,  13  Am.  St.  Rep.  174,  22  Pac. 
266;  Southern  Bldg.  etc.  Assn.  v.  Dawson,  97  Tenn.  367,  37  S.  W. 
86,  56  Am.  St.  Rep.  804,  and  note.    Also,  77  Am.  St.  Rep.  28,  29,  note. 

73  Farish  v.  Reigle,  11  Gratt.  697,  62  Am.  Dec.  666;  Tuller  v. 
Talbot,  23  111.  357,  76  Am.  Dec.  695. 

74  Topeka  City  Ry.  Co.  v.  Higgs,  38  Kan.  375,  5  Am.  St.  Rep. 
754,  16  Pac.  667;  77  Am.  St.  Rep.  28,  note,  and  cases. 

75  Haynes  v.  Raleigh  Gas  Co.,  114  N.  C.  203,  19  S.  E.  344,  41  Am. 
St.  Rep.  786,  and  note;  Perham  v.  Portland  Gen.  Elec.  Co.,  33  Or. 
451,  72  Am.  St  Rep.  730,  53  Pac.  14,  24. 

Torts,  Vol.  1—34 


§  248  NEGLIGENCE-GENERAL   PRINCIPLES.  530 

such  care  as  an  ordinarily  careful  person  would  ex- 
ercise under  like  circumstances.76  Where  human 
life  is  not  at  stake,  and  especially  in  the  relation  be- 
tween pedestrians  and  vehicles,  'between  common  car- 
riers and  pedestrians,  and  in  all  situations  where  a 
mere  personal  injury  is  likely  to  occur,  ordinary  care 
is  the  degree  required.  For  instance,  railway  com- 
panies are  expected  to  use  ordinary  care  to  avoid  in- 
juring persons  on  foot  and  traveling  by  vehicle. 
Railways  are  bound  to  use  reasonable  precaution  in 
their  management  of  trains  such  as  ordinary  pru- 
dence demands  to  avoid  injury  to  persons  crossing 
their  tracks  (having  due  regard  to  their  duty  toward 
their  passengers)  at  a  place  which  they  have  per- 
mitted the  public  to  use  for  a  long  period  of  time.77 
And  so  a  motorman  on  a  street-car  is  bound  to  use 
ordinary  care  to  avoid  injury  to  foot-travelers  cross- 
ing in  front  of  the  car.78  As  has  been  well  said,  the 
degree  of  vigilance  which  the  law  exacts,  by  the  re- 
quirement of  ordinary  care,  must  vary  with  the  prob- 
able consequences  of  negligence,  and  also  with  the 
command  of  means  to  avoid  injuring  others  possessed 

76  Dreher  v.  Fitchburg,  22  Wis.  675,  99  Am.  Dec.  91,  note,  p.  96, 
and  cases;  Winters  v.  Kansas  City  Cable  Ry.  Co.,  99  Mo.  509,  17 
Am.  St.  Rep.  591,  12  S.  W.  652;  Tetherow  v.  St.  Joseph  etc.  Ry.  Co., 
98  Mo.  74,  14  Am.  St.  Rep.  617,  11  S.  W.  310;  Driscoll  v.  Market 
St.  Cable  Ry.,  97  Cal.  553,  33  Am.  St.  Rep.  203,  32  Pac.  591;  Swann 
v.  Brown,  6  Jones,  150,  72  Am.  Dec.  568;  Ashbury  v.  Charlotte  Rail- 
way etc.  Co.,  125  N.  C.  568,  34  S.  E.  654. 

77  Harriman  v.  Railway  Co.,  45  Ohio  St.  11,  4  Am.  St.  Rep.  507, 
note,  and.  cases;  Barry  y.  New  York  Cent.  etc.  R.  R.  Co.,  92  N.  Y. 
289,  44  Am.  Rep.  377;  Campbell  v.  Boyd,  88  N.  C.  129,  43  Am.  Rep. 
740;  Davis  v.  Chicago  etc.  R.  R.  Co.,  58  Wis.  646,  44  Am.  Rep.  667, 
17  N.  W.  406;  Houston  etc.  Ry.  v.  Boozer,  70  Tex.  530,  8  Am.  St. 
Rep.  615,  8  S.  W.  119;  Byrne  v.  New  York  etc.  R.  R.  Co.,  104  N.  Y. 
362,  58  Am.  Rep.  512;  Troy  v.  Cape  Fear  etc.  R.  R.  Co.,  99  N.  C. 
298,  6  Am.  St.  Rep.  521,  6  S.  E.  77. 

78  Schmidt  v.  St.  Louis  etc.  R.  R.  Co.,  149  Mo.  269,  73  Am.  St. 
Rep.  380,  50  S.  W.  921. 
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by  the  person  on  whom  the  obligation  is  imposed. 
Under  some  circumstances  a  very  high  degree  of 
diligence  is  demanded  by  the  requirement  of  ordinary 
care.79  There  is  a  familiar  exception  to  the  test  of 
ordinary  care,  as  to  what  persons  customarily  do  un- 
der similar  circumstances,  notably  where  the  doing 
of  an  act  is  so  obviously  dangerous  as  to  constitute 
negligence  as  matter  of  law,  as  walking  upon  railway 
tracks  without  looking  or  listening,  or  jumping  on 
or  off  from  moving  cars.80 

§  249.  Standard  of  Duty,  How  Fixed.— The  standard 
of  duty  is  determined  by  what  ordinarily  prudent 
persons  do  under  similar  circumstances — that  is,  by 
such  care,  prudence,  and  forethought  as  duty,  under 
the  circumstances,  requires  should  be  exercised, 
which  is  fixed  either  by  statutory,  municipal  or  com- 
mon law.  Whether  or  not  the  measure  of  duty  to 
be  observed  under  any  circumstances  may  or  may 
not  be  fixed  by  private  rules  is  questionable,  though 
such  rules  promulgated  by  a  master  for  the  govern- 
ment of  his  servants,  have  been  held  by  some  courts 
to  be  admissible  as  evidence,  in  actions  by  the  ser- 
vant against  his  master,  upon  the  theory  that  they 
are  in  the  nature  of  an  admission  by  the  party  mak- 
ing the  rule  that  reasonable  care  required  the  exer- 
cise of  all  the  precautions  therein  prescribed.81  And 
it  has  been  held  that  the  nonobservance  of  rules  by 
a  servant  constitutes  contributory  negligence.82    But 

79  Philadelphia  etc.  R.  R.  Co.  v.  Kerr,  25  Md.  531;  Kelsey  v.  Bar- 
ney, 12  N.  Y.  425. 

80  Douglass  v.  Chicago  etc.  Ry.  Co.,  100  Wis.  405,  69  Am.  St.  Rep. 
930,  76  N.  W.  356;  George  v.  Mobile  etc.  R.  R.  Co.,  109  Ala.  245,  19 
South.  784;  Glover  v.  Scotten,  82  Mich.  369,  46  N.  W.  936. 

81  Georgia  R.  R.  Co.  v.  Williams,  74  Ga.  723;  Lake  Shore  etc. 
Ry.  Co.  v.  Ward,  135  111.  511,  26  N.  E.  520. 

82  2  Thompson  on  Negligence,  sec.  1763;  Lyon  v.  Detroit  etc.  R. 
R.  Co.,  31  Mich.  429. 
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it  would  seem  that  the  true  view  is  not  to  regard  the 
rule  per  se  as  prescribing  the  standard  of  duty,  and 
its  violation  necessarily  negligent.  And  it  cer- 
tainly will  be  conceded,  in  the  language  of  an  au- 
thority, that  "a  person  cannot,  by  the  adoption  of 
private  rules,  fix  the  standard  of  his  duty  to  others. 
That  is  fixed  by  law,  either  statutory  or  common. 
Such  rules  may  require  more,  or  they  may  require 
less,  than  the  law  requires;  and  whether  a  certain 
course  of  conduct  is  negligent,  or  the  exercise  of  rea- 
sonable care,  must  be  determined  by  the  standard 
fixed  by  law,  without  regard  to  any  private  rules  of 
the  party."  Such  a  doctrine  would  render  evidence 
of  the  rules  inadmissible.83 

§  250.  Contributory  Negligence— General  Doctrine  — 
Negligence  in  the  plaintiff  is  the  same  thing  as  neg- 
ligence in  the  defendant  except  that  it  is  called  con- 
tributory negligence.  A  plaintiff  coming  into  court 
complaining  of  an  injury  caused  by  the  negligence  of 
the  defendant  must  show  that  he  has  conducted  him- 
self under  the  circumstances  as  a  person  of  ordinary 
care  and  prudence  would  have  done,  contributory 
negligence  being  merely  the  failure  of  a  person  to 
exercise  reasonable  care,  under  all  the  circumstances, 
in  a  given  case,  such  care  as  a  reasonably  prudent 
person  would  have  exercised  under  the  circum- 
stances, which  contributes,  in  some  degree,  as  an 
efficient  cause  to  the  injury  of  which  plaintiff  com- 
plains.84   It  seems  hardly  justifiable  in  this  work  to 

83  Fonda  v.  St.  Paul  City  Ry.,  71  Minn.  438,  70  Am.  St.  Rep.  341, 
74  N.  W.  166;  Philadelphia  etc.  R.  R.  Co.  v.  Spearen,  47  Pa.  St.  300, 
86  Am.  Dec.  544. 

84  Beach  on  Contributory  Negligence,  sec.  7;  1  Thompson  on 
Negligence,  sec.  169.  Good  definitions  in  Russell  v.  Monroe,  116  N. 
C.  720,  47  Am.  St.  Rep.  823,  21  S.  E.  550;  Flannagan  v.  St.  Paul  etc. 
Ry.  Co.,  68  Minn.  300,  71  N.  W.  370;  North  Birmingham  Ry.  Co.. v. 
Calderwood,  89  Ala.  247,  18  Am.  St.  Rep.  105,  7  South.  360. 
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enter  upon  a  discussion  of  the  underlying  theory  and 
general  principles  of  the  doctrine  of  contributory 
negligence,  some  references  merely  being  furnished,S5 
the  question  in  which  we  are  most  interested,  from 
a  practical  standpoint,  being,  when  such  negligence 
on  the  part  of  the  plaintiff  will  bar  recovery  by  him. 
The  doctrine  of  contributory  negligence  and  proxi- 
mate cause  are  so  closely  allied  as  to  be  dependent 
on  each  other.  The  true  question  in  all  cases  is 
whether  there  was  negligence  on  the  part  of  the 
plaintiff  contributing  directly  as  a  proximate  cause 
of  the  injury.  If  there  was,  there  can  be  no  recov- 
ery. If  not  proximate,  it  does  not  preclude  recov- 
ery.86 If  the  negligence  of  plaintiff  and  defendant 
is  concurrent  or  contemporaneous,  and  the  fault  of 
each  operates  directly  to  cause  the  injury,  there  can 
be  no  recovery.87  But  when  the  acts  of  the  defend- 
ant are  willful  and  intentional,  or  when  there  has 
been  willful  and  wanton  negligence,  and  plaintiff  too 
has  been  guilty  of  negligence,  the  former  is  consid- 
ered in  law  as  the  proximate  cause  of  the  injury,  and 
the  negligence  of  the  plaintiff  only  the  remote  cause. 
This  is,  in  reality,  the  doctrine  of  willful  and  wan- 
ton negligence.88  A  doctrine,  in  effect  the  same  as 
that  just  stated,  is  laid  down  by  some  courts  and 
writers  as  being  perfectly  well  settled  that  a  plain- 
tiff may  recover  if  the  defendant  might,  by  the  ex- 

85  Beach  on  Contributory  Negligence,  sees.  8-13;  article,  26  Can. 

L.  J.  30. 

86  Schweinfurth  v.  Cleveland  etc.  Ry.  Co.,  60  Ohio  St.  215,  54 

N.  E.  89. 

87  Fonda  v.  St.  Paul  City  Ry.  Co.,  71  Minn.  438,  70  Am.  St.  Rep. 
341,  74  N.  W.  166;  Wilmot  v.  Howard,  39  Vt.  447,  94  Am.  Dec.  338. 

8S  Fonda  v.  St.  Paul  City  Ry.  Co.,  71  Minn.  438,  70  Am.  St.  Rep. 
341  74  N.  W.  166.  See  cases  cited  ante,  sec.  246,  note;  Bolin  v. 
Chicago  etc.  Ry.  Co.,  108  Wis.  333,  81  Am.  St.  Rep.  911,  84  N.  W. 
446;  Highland  Ave.  etc.  R.  R.  Co.  v.  Robbins,  124  Ala.  113,  82  Am. 
St.  Rep.  153,  27  South.  422. 
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ercise  of  ordinary  care,  have  avoided  the  injury  and 
the  consequences  of  plaintiff's  negligence.  So  where 
the  defendant  ought,  by  the  observance  of  ordinary 
care,  to  have  discovered  the  danger  in  which  plain- 
tiff's negligence  placed  him,  in  time  to  have  avoided 
injury;  or,  as  it  is  stated  by  some,  recovery  may  be 
had  notwithstanding  the  plaintiff's  own  negligence 
exposed  him  to  the  risk  of  injury,  if  such  injury  was 
more  immediately  caused  by  the  defendant's  omis- 
sion, after  becoming  aware  of  the  plaintiff's  danger, 
to  use  ordinary  care  for  the  purpose  of  avoiding  in- 
jury.89 And  again,  a  different  way  of  stating  the 
same  doctrine  is  that  "if  both  parties  are  negligent, 
the  true  rule  is,  that  the  party  who  last  has  a  clear 
opportunity  to  avoid  an  accident,  notwithstanding 
the  negligence  of  his  opponent,  is  considered  solely 
responsible."90  In  other  words,  as  it  is  sometimes 
stated,  if  the  negligence  of  a  plaintiff  does  not  occur 
at  the  time  of  the  accident,  but  is  prior  thereto,  it 
is  not  mutual  with  that  of  the  defendant,  and  is  not 
one  of  the  proximate  causes  of  the  injury.91 

If  we  give  to  contributory  negligence  its  technical, 
accurate  meaning,  rejecting  the  idea  of  comparative 

89  Schweinfurth  v.  Cleveland  etc.  Ry.  Co.,  60  Ohio  St.  215,  54  N.  E. 
89;  Shearman  and  Redfleld  on  Negligence,  sec.  94;  Fonda  v.  St 
Paul  City  Ry.  Co.,  71  Minn.  438,  70  Am.  St.  Rep.  341,  74  N.  W. 
166;  Keefe  v.  Chicago  etc.  Ry.  Co.,  92  Iowa,  182,  60  N.  W.  503,  54 
Am.  St.  Rep.  542;  Tully  v.  Philadelphia  etc.  R.  E.  Co.,  2  Penne. 
(Del.)  537,  82  Am.  St.  Rep.  425,  47  Atl.  1019;  Thompson  v.  Salt 
Lake  etc.  Co.,  16  Utah,  281,  67  Am.  St.  Rep.  621,  52  Pac.  92. 

90  Thompson  v.  Salt  Lake  etc.  Transit  Co.,  16  Utah,  281,  67  Am. 
St.  Rep.  621,  52  Pac.  92;  Shearman  and  Redfield  on  Negligence, 
sec.  99;  Keefe  v.  Chicago  etc.  Ry.  Co.,  92  Iowa,  182,  54  Am.  St. 
Rep.  542,  60  N.  W.  503;  Pickett  v.  Wilmington  etc.  R.  R.  Co.,  117 
N.  C.  616,  53  Am.  St.  Rep.  611,  23  S.  E.  264;  Fonda  v.  St.  Paul 
City  Ry.  Co.,  71  Minn.  438,  70  Am.  St.  Rep.  341,  47  N.  W.  166. 

91  Kilpatrick  v.  Grand  Trunk  Ry.  Co.,  72  Vt.  263,  82  Am.  St. 
Rep.  939,  47  Atl.  827;  Vicksburg  etc.  R.  R.  Co.  v.  Patton,  31  Miss. 
156,  66  Am.  Dec.  552. 
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negligence,  it  is  that  negligence  which  constitutes  the 
proximate  cause  of  the  injury.  A  plaintiff  may  be 
guilty  of  the  want  of  ordinary  care,  but  this  does  not 
play  an  important  part  in  a  cause,  and. is  not  a  de- 
fense unless  it  is  a  proximate  cause  of  the  injury; 
this  is  the  only  instance  in  which  the  law  gives  any 
efficient  recognition  of  plaintiff's  negligence.  It  is 
only  when  the  contributory  acts  of  the  plaintiff  con- 
stitute the  proximate,  and  are  not  the  remote,  cause, 
that  they  operate  as  a  defense  barring  recovery.92 

But  it  is  said  that,  while  it  cannot  be  invoked  as 
a  defense  unless  it  is  a  proximate  cause,  it  need  not 
be  the  sole  cause,  it  being  sufficient  if  it  be  one  of 
two  or  more  concurring  efficient  causes.93  That  may 
be  true,  as  proximate  cause  presupposes  another  neg- 
ligent act.  It  may  be  stated  that  it  must  be  the 
sole  efficient  cause.  The  two  essential  elements  in 
contributory  negligence  are  a  want  of  ordinary  care 
on  the  part  of  the  plaintiff,  and  a  causal  connection 
between  that  and  the  injury  complained  of.94  And 
herein  lies  the  difficulty  in  arriving  at  a  satisfactory 
solution  of  the  legal  effect  of  the  contributory  negli- 
gence of  a  plaintiff  when  we  come  to  harmonizing 
the  different  expressions  found  in  the  decisions.     In 

82  Troy  v.  Cape  Fear  etc.  R.  Co.,  99  N.  C.  298,  6  Am.  St.  Rep. 
521,  6  S.  E.  77;  Hurt  v.  St.  Louis  etc.  Ry.  Co.,  94  Mo.  255,  4  Am. 
St.  Rep.  374,  7  S.  W.  1;  West  Mahonoy  Twnp.  v.  Watson,  116  Pa. 
St  344,  2  Am.  St.  Rep.  604,  9  Atl.  430;  North  Birmingham  St.  Ry. 
Co.  v.  Calderwood,  89  Ala.  247,  18  Am.  St.  Rep.  105,  7  South.  360; 
Dickson  v.  Hollister,  123  Pa.  St.  421,  10  Am.  St.  Rep.  533,  16  Atl. 
184;  Smith  v.  Irwin,  51  N.  J.  L.  507,  14  Am.  St.  Rep.  699,  18  Atl. 
852;  Smithwick  v.  Hall  etc.  Co.,  59  Conn.  261,  21  Am.  St.  Rep.  104, 
21  Atl.  924;  Cleveland  etc.  R.  R.  Co.  v.  Crawford,  24  Ohio  St.  631, 
15  Am.  Rep.  633. 

93  Western  Ry.  Co.  v.  Sistrunk,  85  Ala.  352,  5  South.  79;  North 
Birmingham  St.  Ry.  v.  Calderwood,  89  Ala.  247,  18  Am.  St.  Rep. 
105,  18  South.  105. 

94  Hollenback  v.  Dingwell,  16  Mont.  335,  50  Am.  St.  Rep.  502,  40 
Pac.  863. 
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placing  the  alleged  negligence  of  plaintiff  on  one 
side  of  the  scale  and  that  of  defendant  on  the  other, 
to  determine  which  is  the  efficient  cause,  it  leads  us 
into  a  comparison  which  is  not  favored  in  law. 

Again,  it  is  not  logical  to  say  that  contributory 
negligence  is  not  a  defense  unless  it  is  an  efficient 
cause  of  the  injury,  and  as  a  variation  of  the  rule, 
to  say  that  it  need  not  be  the  sole  cause,  or  that 
"want  of  ordinary  care  upon  the  part  of  an  injured 
person,  however  slight,  precludes  recovering  com- 
pensation for  his  injury  from  another  who  contrib- 
uted thereto  by  his  negligence."95  "Want  of  ordi- 
nary care,  however  slight,"  does  not  mean  anything, 
because  there  is  no  slight  ordinary  care.  Generally, 
ordinary  care  is  the  standard  required  of  both  par- 
ties, and  if  we  measure  the  conduct  of  both  parties 
by  this  standard,  and  then  settle  upon  the  rule  that 
the  law  will  only  regard  the  acts  of  either  which  are 
found  by  the  jury  to  be  the  efficient  cause  of  the  in- 
jury, then  there  will  be  no  difficulty.  Another  stum- 
bling-block in  the  way  of  working  out  the  rights  of 
the  parties  according  to  this  rule,  is  the  "scintilla 
rule"  prevailing  in  some  jurisdictions,  viz.,  that  wher- 
ever there  is  any  evidence,  however  slight,  tending 
to  support  the  allegations  of  either  side,  it  should 
be  submitted  to  the  jury.  This  rule  is  not  sound,  and 
may,  under  certain  conditions  of  evidence,  tend  to  con- 
fuse. It  is  said  that  to  justify  a  nonsuit  on  the  ground 
of  contributory  negligence,  the  evidence  against  the 
plaintiff  must  be  so  clear  as  to  leave  no  room  for 
doubt,  and  all  material  facts  must  be  conceded  or 
established  beyond  controversy.96 

95  Bolin  v.  Chicago  etc.  Ry.  Co.,  108  Wis.  333,  81  Am.  St.  Rep. 
911,  84  N.  W.  446. 

96  West  Chicago   St.  Ry.   v.  Liderman,  187  111.  463,   79  Am.   St 
Rep.  226,  58  N.  E.  367. 


537    INJURY  TO  RIGHT  OF  PERSONAL  SECURITY.     §§  251,  252 

§  251.  Comparative  Negligence.— The  mere  state- 
ment of  the  general  doctrine  of  contributory  negli- 
gence negatives  the  rule  of  comparative  negligence, 
which  is:  Where  both  plaintiff  and  defendant  have 
been  guilty  of  negligence,  and  that  of  the  latter  is 
greater  than  that  of  the  former,  or  where  the  neg- 
ligence of  plaintiff  is  slight  and  that  of  defendant  is 
great,  he  is  liable.97  We  find  some  confusion  in  the 
use  of  the  terms  "gross,"  "willful"  and  "wanton,"  as 
though  they  were  synonymous,  conveying  the  impres- 
sion that  a  plaintiff  may  recover  notwithstanding 
his  own  contributory  negligence,  provided  the  negli- 
gence of  the  defendant  was  gross.  Looking  at  it  in 
this  way,  it  is  claimed,  would  be  to  adopt  the  doc- 
trine of  comparative  negligence,98  which,  as  one 
writer  states,  in  reality  only  prevails  in  Illinois.99 
But  it  has  been  repudiated  in  this  state,  where  it 
was  recognized  for  a  time,100  and  it  is  believed  that 
it  does  not  find  a  foothold  in  any  jurisdiction,  and 
should  not,  for  the  reasons  stated  under  the  head  of 
"Contributory  Negligence."101 

§  252.  Proximate  Cause. — Operative  negligent  acts 
must  be  the  proximate  cause  of  the  injury  complained 
of.  That  the  law  regards  the  immediate  and  not  the 
remote  cause  is  fundamental  and  elementary.  There 
are  thousands  of  decisions  expounding  the  maxim 
underlying  the  doctrine  of  proximate  cause — Causa 
proxima,  non  remota,  spectatur — from  Davies  v. 
Mann,102  down  to  the  present  time.     It  is  the  f  ounda- 

97  See  1  Thompson  on  Negligence,  sec.  274  et  seq. 

98  Fonda  v.   St.  Paul  etc.  Ry.,  71  Minn.  438,  70  Am.   St.  Rep. 
341,  74  N.  W.  166. 

99  1  Thompson  on  Negligence,  sees.  259-286. 

100  West  Chicago  St.  R.  R.  Co.  v.  Liderman,  187  111.  463,  79  Am. 
St.  Rep.  226,  58  N.  E.  367. 

101  Ante,  sec.  250. 

102  10  Mees.  &  W.  545. 
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tion  of  all  liability  where  the  parties  are  mutually 
at  fault,  and  the  law  recognizes  no  gradations  or 
variations  of  fault,  except  the  efficient  cause.  The 
negligence  of  the  injured  party  to  preclude  him  must 
be  the  immediate  or  proximate  cause.  The  law  is 
content  with  the  immediate  cause,  being  the  act 
which  directly  produces  the  injury,  the  natural  and 
probable  consequence  of  a  negligent  act,  uncontrolled 
by  time  or  distance,  but  determined  by  the  succesr 
sion  of  events,  such  a  consequence  as,  under  the  sur- 
rounding circumstances  of  the  case,  ought  to  have 
been  foreseen  by  the  wrongdoer  as  likely  to  flow  from 
his  act;  such  as,  according  to  common  experience  and 
the  usual  course  of  events,  might  reasonably  have 
been  anticipated;103  not  necessarily  the  precise  form 
of  the  injury  complained  of,104  but  unbroken  by  any 
efficient  intervening  cause.105  For  the  purposes  of 
this  work  the  writer  is  content  to  refer  to  the 
most  excellent  treatment  of  this  branch  of  the  wrong 
of  negligence  by  the  authorities  cited  in  the  note. 


106 


§  253.    Imputed  Negligence. — The  so-called  doctrine 

of  imputed  negligence  is  imputing  to  an  infant  of  ten- 
der years,  incapable  of  avoiding  injury,  or  to  an  in- 

103  West  Mahonoy  Twnp.  v.  Watson,  116  Pa.  St.  344,  2  Am.  St. 
Rep.  604,  9  Atl.  430;  Hoadley  v.  Northern  Transp.  Co.,  115  Mass. 
304,  15  Am.  Rep.  106;  Pennsylvania  R.  R.  Co.  v.  Kerr,  62  Pa.  St. 
353,  1  Am.  Rep.  431. 

104  Pennsylvania  R.  R.  Co.  v.  Hope,  80  Pa.  St.  373,  21  Am.  Rep. 
100.    See,  also,  36  Am.  St.  Rep.  810,  note. 

105  Goodlander  Mill  Co.  v.  Standard  Oil  Co.,  63  Fed.  400. 

loe  Gilson  v.  Delaware  etc.  Canal  Co.,  65  Vt.  213,  36  Am.  St. 
Rep.  802,  26  Atl.  70;  and  note  on  "Proximate  and  Remote  Cause  in 
Cases  Involving  Wrongful  Acts,"  by  Mr.  Freeman,  36  Am.  St.  Rep. 
807-861,  which  covers  all  possible  phases  of  the  question;  1  Thomp- 
son on  Negligence,  sees.  43-86.  To  enable  one  to  recover  from  the 
negligent  conduct  of  another,  it  must  appear  that  the  negligence 
of  defendant  was  the  proximate  cause  of  the  injury:  Andrews  v. 
Kinsel,  114  Ga.  390,  88  Am.  St  Rep.  25,  40  S.  E.  300. 
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sane  person,  the  negligence  of  the  parent  or  custo- 
dian in  failing  to  observe  ordinary  care  in  the  exer- 
cise or  control  of  the  custody  of  such  infant.  In 
other  words,  the  acts  of  the  parent,  his  keeper  in  law, 
and  to  whose  discretion  in  the  care  of  his  person  he 
is  confided,  are  held  to  be  the  act  of  the  child;  the 
latter  not  having  the  discretion  necessary  for  his 
personal  protection,  the  parent  is  held  in  law  to  ex- 
ercise it  for  him.  No  age  is  fixed  by  law  when  the 
infant  shall  be  deemed  capable  of  taking  care  of 
himself,107  but  the  rule  that  is  usually  applied  in 
determining  his  responsibility  for  his  own  torts  and 
crimes  is  to  look  to  his  capacity  to  distinguish  right 
from  wrong.108  Hartfield  v.  Roper,  21  Wend.  615, 
34  Am.  Dec.  273,  was  the  first  American  case  an- 
nouncing the  foregoing  doctrine  which  operates  as  a 
bar  to  an  action  for  an  injury  to  the  child,  in  his  own 
name,  and  it  has  been  adopted  and  followed  in  a  few 
of  the  states,  viz.,  Delaware,  Massachusetts,  Maine, 
Maryland,  Minnesota  and  Indiana,  and  repudiated 
in  the  others.109 

§  254.     Negligence    of    Children.— In  determining 

when  infants  are  guilty  of  negligence  making  them 
liable  in  an  action,  or  preventing  recovery  by  them, 
we  look  to  capacity,  and  not  to  age,  the  question  al- 
ways being  one  of  fact  for  the  jury  under  appropri- 
ate instructions.  It  cannot  be  expected  that  children 
can  exercise  the  same  degree  of  care  and  circumspec- 

107  Mangam  v.  Brooklyn  R.  Co.  (1868),  38  N.  Y.  455,  98  Am.  Dec. 
66;  Hartfield  v.  Roper,  21  Wend.  615,  34  Am.  Dec.  273;  McLain  v. 
Van  Zandt,  39  N.  Y.  Super.  Ct.  353. 

108  See  ante,  sec.  25;  Hartfield  v.  Roper,  21  Wend.  615,  34  Am. 
Dec.  273;  McMahon  v.  City  of  New  York,  33  N.  Y.  642. 

109  1  Thompson  on  Negligence,  sees.  292,  293,  where  the  authori- 
ties are  collected. 
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tion  that  an  adult  does.110  Ordinary  care  cannot  be 
appropriately  used  to  describe  the  kind  of  care  exact- 
ed of  infants,  nor  can  the  comparative  degrees — ex- 
traordinary, ordinary,  and  slight — be  fitly  applied  to 
them  in  reference  to  measures  to  be  observed  by  them 
for  their  own  security,111  although  the  term  "ordinary 
care"  is  sometimes  used  in  this  connection,  it  being 
considered  that  they  must  exercise  ordinary  care  to 
avoid  injuries  (and  causing  injury),  but  that  ordinary 
care  for  them  is  that  degree  of  care  which  children  of 
the  same  age,  of  ordinary  care  and  prudence,  are  ac- 
customed to  exercise  under  similar  circumstances.112 
The  rule,  it  would  seem,  had  better  be  stated  that  an 
infant  is  expected  or  required  by  law  to  exercise  such 
care,  prudence,  diligence  and  foresight,  under  the 
conditions  and  circumstances,  as  may  be  reasonably 
expected  from  one  of  his  age  or  capacity,  or  such  pru- 
dence as  one  of  his  years  may  be  expected  to  pos- 
sess.113   There  is,  of  course,  an  age  when  the  law  pre- 

110  Cooper  v.  Lake  Shore  etc.  Ry.,  66  Mich.  261,  11  Am.  St.  Rep. 
482,  33  N.  W.  306;  Lynch  v.  Smith,  104  Mass.  52,  6  Am.  Rep.  188; 
Pratt  Coal  Co.  v.  Brawley,  83  Ala.  371,  3  South.  551,  3  Am.  St. 
Rep.  751,  note;  Kay  v.  Penn.  R.  R.  Co.,  65  Pa.  SI.  269,  3  Am.  Rep. 
628;  Rockford  etc.  R.  R.  Co.  v.  Delaney,  82  111.  198,  25  Am.  Dec. 
308;  Keffe  v.  Milwaukee  etc.  R.  R.  Co.,  21  Minn.  207,  18  Am.  Rep. 
393;  Moebus  v.  Herrman,  108  N.  Y.  349,  2  Am.  St.  Rep.  440,  15  N. 
E.  415;  Houston  etc.  Ry.  Co.  v.  Boozer,  70  Tex.  530,  8  Am.  St. 
Rep.  615,  8  S.  W.  119;  Rolling  Mill  v.  Corrigan,  46  Ohio  St.  283,  15 
Am.  St.  Rep.  596,  20  N.  E.  466. 

in  Western  etc.  R.  R.  Co.  v.  Young,  81  Ga.  397,  12  Am.  St.  Rep. 
320,  7  S.  E.  912. 

112  Rolling  Mill  Co.  v.  Corrigan,  46  Ohio  St  283,  15  Am.  St.  Rep. 
596,  20  N.  E.  466;  Beach  on  Contributory  Negligence,  sec.  46;  Lynch 
v.  Smith,  104  Mass.  52,  6  Am.  Rep.  188. 

113  Plumley  v.  Birge,  124  Mass.  57,  26  Am.  Rep.  645;  Pratt  Coal 
Co.  v.  Bramley,  83  Ala.  371,  3  Am.  St.  Rep.  751,  3  South.  551;  Daley 
v.  Norwich  etc.  St.  R.  Co.,  26  Conn.  591,  68  Am.  Dec.  413;  Georgia 
etc.  R.  R.  Co.  v.  Evans,  87  Ga.  673,  13  S.  E.  580;  Chicago  etc. 
R.  R.  Co.  v.  Eininger,  114  III.  79,  29  N.  E.  196;  McMillan  v. 
Burlington  etc.  R.  R.  Co.,  46  Iowa,  231;  Keller  v.  Gaskell,  20  Ind. 
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sumes  that  a  child  is,  as  matter  of  law,  incapable  of 
committing  an  act  of  negligence  but  as  to  when  this 
age  is  the  courts  differ.  All  agree  that  a  very  young 
child  will  conclusively  be  presumed  incapable  of  a 
negligent  act.114  Some  decisions  maintain  that  this 
presumption  prevails  as  to  children  between  seven 
and  fourteen,115  while  others  deny  this  doctrine,  leav- 
ing it  to  the  jury  to  determine  the  question  by  the 
general  rule  as  to  capacity,  which  is  the  reasonable 
rule.116  The  true  rule  is  to  determine  the  matter,  by 
looking  solely  to  the  capacity,  after  passing  the  pre- 
sumptive line  which  is  unanimously  agreed  upon,117 
measuring  his  capability  in  much  the  same  way  as  if 
charged  with  crime,118  although  it  must  be  conceded 
that  an  infant  at  a  given  age  might  be  capable  of  ap- 
preciating certain  danger,  but  incapable  of  entertain- 
ing criminal  intent  essential  in  some  crimes. 

App.  502,  50  N.  E.  363;  Lynch  v.  Smith,  104  Mass.  52,  6  Am.  Rep. 
188;  Ridenhour  v.  Kansas  City  Cable  Ry.  Co.,  102  Mo.  270,  13 
S.  W.  889,  14  S.  W.  760;  Swift  v.  Staten  Island  R.  Co.,  123  N.  Y. 
645,  25  N.  E.  378;  Omaha  etc.  R.  R.  Co.  v.  Morgan,  40  Neb.  604,  59 
N.  W.  81;  Queen  v.  Dayton  etc.  Co.,  95  Tenn.  458,  49  Am.  St.  Rep. 
935,  32  S.  W.  460;  Greenway  v.  Conroy,  160  Pa.  St.  185,  28  Atl.  692, 
40  Am.  St  Rep.  715,  and  note;  Foley  v.  California  Horseshoe  Co., 
115  Cal.  184,  56  Am.  St.  Rep.  87,  47  Pac.  42. 

114  Keyser  v.  Chicago  etc.  Ry.  Co.,  56  Mich.  559,  56  Am.  Rep. 
405,  23  N.  W.  311  (two  years,  six  months) ;  note  to  Freer  v.  Cameron, 
4  Rich.  228,  55  Am.  Dec.  663,  and  cases  cited;  note  to  West- 
brook  v.  Mobile  etc.  R.  R.  Co.,  14  Am.  St.  Rep.  590,  591;  note  to 
Barnes  v.  Shreveport  City  R.  Co.,  49  Am.  St.  Rep.  406;  Consolidated 
Tr.  Co.  v.  Scott,  58  N.  J.  L.  682,  55  Am.  St.  Rep.  620,  34  Atl.  1094. 

us  Westbrook  v.  Mobile  etc.  R.  R.  Co.,  66  Miss.  560,  14  Am.  St. 
Rep.  590,  6  South.  321;  Roanoke  v.  Shull,  97  Va.  419,  75  Am.  St. 
Rep.  791,  34  S.  E.  34. 

116  Freer  v.  Cameron,  4  Rich.  228,  55  Am.  Dec.  663;  Western 
R.  R.  Co.  v.  Young,  81  Ga.  397,  12  Am.  St.  Rep.  320,  7  S.  E.  912; 
Strawbridge  v.  Bradford,  128  Pa.  St.  200,  15  Am.  St.  Rep.  670,  18 
Atl.  346. 

117  Ante,  sea  113. 

lis  Rockford  etc.  R.  R.  Co.  v.  Delaney,  82  111.  198,  25  Am.  Rep. 
308;  Chicago  etc.  R.  Co.  v.  Becker,  76  111.  25. 
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§  255.    Violation  of  Statute  or  Ordinance.— Is  the 

violation  of  a  statute  or  municipal  ordinance  pre- 
scribing certain  duties  to  be  considered  per  se,  as  mat- 
ter of  law,  an  act  of  negligence,  or  is  such  an  act, 
together  with  the  fact  that  there  is  a  statute  or  an 
ordinance,  to  be  submitted  to  the  jury,  for  them  to  de- 
termine from  all  the  evidence  whether  the  defendant 
has  been  guilty  of  negligence?  Unfortunately,  there 
is  some  confusion  of  ideas  upon  this  proposition 
(which,  it  seems,  ought  not  to  be),  due,  perhaps,  to 
getting  before  the  jury  the  question  of  the  contribu- 
tory negligence  of  the  defendant,  and  the  doctrine  of 
proximate  cause,  so  that  the  jury  are  in  a  position  to 
intelligently  determine  the  liability.  There  can  be  no 
cause  of  action  without  the  violation  of  a  duty,  and 
"it  is  immaterial  whether  the  duty  is  one  imposed  by 
the  rule  of  common  law  requiring  the  exercise  of  ordi- 
nary care  not  to  injure  another,  or  is  imposed  by 
statute  designed  for  the  protection  of  others.  In 
either  case,  the  failure  to  perform  the  duty  constitutes 
negligence,  and  renders  the  party  liable  for  injuries 
resulting  from  it.  The  only  difference  is,  that  in  the 
one  case  the  measure  of  legal  duty  is  determined  upon 
common-law  principles,  while  in  the  other,  the  statute 
fixes  it,  so  that  the  violation  of  the  statute  constitutes 
conclusive  (perhaps  better  to  say,  prima  facie)  evidence 
of  negligence;  or,  in  other  words,  is  negligence  per  se. 
The  action  in  the  latter  case  is  not  a  statutory  one, 
nor  does  the  statute  give  the  right  of  action  in  any 
other  sense,  except  that  it  makes  an  act  negligent 
which  otherwise  might  not  be  such,  or,  at  least,  is 
only  evidence  of  negligence.  All  that  the  statute 
does  is  to  establish  a  fixed  standard  by  which  the  fact 
of  negligence  may  be  determined.  The  gist  of  the  ac- 
tion is  still  negligence,  or  the  nonperformance  of  a 
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legal  duty  to  the  person  injured."119  By  far  the 
greater  number  of  decisions  in  most  of  the  states  are 
committed  to  the  foregoing  doctrine,  that  the  viola- 
tion of  a  statutory  duty  is  per  se  negligence,  and  the 
party  guilty  is  liable  if  such  negligence  is  the  proxi- 
mate cause  of  the  injury.120  "It  has  often  been  held 
that  a  violation  of  law  at  the  time  of  an  accident,  by 
one  connected  with  it,  is  evidence  of  negligence,  but 
not  conclusive."121  It  should  be  remembered  that  so 
long  as  the  legislative  power  keeps  within  its  consti- 

119  Osborne  v.  McMasters,  40  Minn.  103,  12  Am.  St.  Bep.  698,  41 
N.  W.  543. 

120  Western  etc.  B.  B.  Co.  v.  Young,  81  Ga.  397,  12,  Am.  St.  Bep. 
320,  7  S.  E.  912  (statute);  Osborne  v.  McMasters,  40  Minn.  103,  41 
N.  W.  543,  12  Am.  St.  Rep.  698,  and  note;  Virginia  Midland  By. 
Co.  v.  White,^84  Va.  498,  5  S.  E.  573.  10  Am.  St.  Rep.  874 
(ordinance);  Queen  v.  Dayton  Coal  &  Iron  Co.,  95  Tenn.  458,  49  Am. 
St.  Bep.  935,  32  S.  W.  460;  Bott  v.  Pratt,  33  Minn.  323,  53  Am'.  Bep. 
47,  and  note;  Hays  v.  Gainesville  St.  By.,  70  Tex.  602,  8  Am.  St.  Bep. 
624,  8  S.  W.  491;  Siemers  v.  Eisen,  54  Cal.  418;  Higgins  v.  Deeney, 
78  Cal.  578,  21  Pac.  428;  Driscoll  v.  Market  St.  Ry.  Co.,  97  Cal.  553, 
33  Am.  St.  Bep.  203,  32  Pac.  592;  Katzenberger  v.  Lawo,  90  Tenn. 
235,  25  Am.  St.  Bep.  681,  16  S.  W.  611;  Weber  v.  Kansas  City  etc.. 
By.  Co.,  100  Mo.  194,  18  Am.  St.  Bep.  541,  12  S.  W.  804,  13  S.  W. 
587;  McMarshall  v.  Chicago~etcTBy.  Co.,  80  Iowa,  757,  '20  Am.  St. 
Bep.  445,  45  N.  W.  1065;  Baltimore  etc.  E.  B.  Co.  v.  State,  29  Md. 
252,  96  Am.  Dec.  528;  Jones  v.  Belt,  8  Houst.  562,  32  Atl.  723;  Den- 
ver etc.  By.  Co.  v.  Bobbins,  2  Colo.  App.  313,  30  Pac.  261;  Correll 
v.  Burlington  etc.  By.  Co.,  38  Iowa,  120,  18  Am.  Bep.  22;  Tobey  v. 
Burlington  etc.  By.  Co.,  94  Iowa,  256r  62  N.  W.  761  (kicking  cars); 
Clements  v.  Louisiana  Electric  Light  Co.,  44  La.  Ann.  692,  32  Am. 
St.  Bep.  348,  li  South.  51;  Sowles  v.  Moore,  65  Vt.  322,  26  Atl. 
629;  Taylor  v.  Lake  Shore  etc.  E.  B.  Co.,  45  Mich.  74,  40  Am.  Bep. 
457,  7  N.  W.  728;  Parker  v.  Barnard,  135  Mass.  116,  46  Am.  Bep. 
450;  Heeny  v.  Sprague,  11  E.  I.  456,  23  Am.  Eep.  502;  Philadelphia 
etc.  E.  E.  Co.  v.  Ervin,  89  Pa.  St.  71,  33  Am.  Bep.  726.  But  see 
Foote  v.  American  Product  Co.,  195  Pa.  St.  190,  78  Am.  St.  Bep. 
806,  45  Atl.  934;  Street  By.  Co.  v.  Murray,  53  Ohio  St.  570,  42 
N.  E.  596;  Newcomb  v.  Boston  Prot.  Dept,  146  Mass.  596,  4  Am. 
St.  Eep.  354,  16  N.  E.  555. 

121  Newcomb  v.  Boston  Prot  Dep.,  146  Mass.  596,  4  Am.  St.  Eep. 
354,  16  N.  E.  555;  Hanlon  v.  South  Boston  Horse  E.  E.  Co.,  129 
Mass.  310;  Damon  v.  Scituate  etc.,  119  Mass.  66,  20  Am.  Bep.  315. 
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tutional  limitations,  it  may  determine  upon  any  stan- 
dard of  duty  to  be  observed  by  its  citizens,  which  is 
absolutely  binding  upon  courts  and  juries.  It  fol- 
lows, therefore,  that  whenever  complaint  is  made  of 
the  violation  of  a  statutory  duty  as  constituting  neg- 
ligence, the  questions  for  the  jury  to  determine  are 
these:  1.  Did  the  defendant  violate  the  duty?  2.  Was 
such  violation  the  proximate  cause  of  the  injury?  3. 
Or  was  the  defendant  guilty  of  negligence  which  di- 
rectly contributed  to  the  injury  as  the  efficient  cause? 
To  say  to  the  jury  that  they  may  consider  the  statute 
or  ordinance,  together  with  all  the  evidence,  and  if 
upon  the  whole  evidence  they  find  that  the  defendant 
is  guilty  of  negligence  which  proximately  caused  the 
injury,  then  they  may  find  for  plaintiff,  would  be  plac- 
ing it  in  the  power  of  the  jury  to  override  the  legisla- 
tive mandate.  And  this  is  the  logical  sequence  of  the 
cases  dissenting  from  the  doctrine  above  stated.15*3 
Some  courts  hold  that  it  constitutes  negligence  per  se 
to  violate  a  city  ordinance,  such  as  running  a  train  at 
a  greater  rate  of  speed  than  is  prescribed  by  city  or- 
dinance.123 Other  authorities  merely  permit  the  fact 
of  the  violation  of  an  ordinance  to  go  to  the  jury  as 

122  Knupple  v.  Knickerbocker  Ice  Co.,  84  N.  Y.  488  (ordinance); 
Massoth  v.  Delaware  Canal  Co.,  64  N.  Y.  524  (ordinance,  considered 
an  open  question).  But  later  case,  McRickard  v.  Flint,  114  N.  Y. 
222,  21  N.  E.  153  (ordinance),  considers  the  violation  prima  facie 
negligence:  1  Thompson  on  Negligence,  sec.  11;  Foote  v.  American 
Product  Co.,  195  Pa.  St.  190,  78  Am.  St.  Rep.  806,  45  Atl.  934;  Leder- 
man  v.  Pennsylvania  R.  R.  Co.,  165  Pa.  St.  118,  44  Am.  St.  Rep. 
644,  30  Atl.  725. 

123  Hutchinson  v.  Missouri  Pac.  Ry.  Co.,  161  Mo.  246,  84  Am. 
St.  Rep.  710,  61  S.  W.  635,  652,  and  many  other  cases  in  this  state; 
Keim  v.  Union  Ry.  &  Tr.  Co.,  90  Mo.  314,  2  S.  W.  427;  Booth  on 
Street  Railway,  sec.  320;  Mueller  v.  Milwaukee  St.  Ry.  Co.,  86  Wis. 
340,  56  N.  W.  914;  1  Shearman  and  Redfield  on  Negligence,  sec. 
437;  Riley  v  Salt  Lake  Rapid  Transit  Co.,  10  Utah,  428,  37  Pac. 
683  (it  is  merely  evidence  of  negligence). 
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evidence  of  negligence,  and  do  not  consider  such  vio- 
lation negligence  as  matter  of  law.124 

§  256.  Questions  of  Negligence,  How  Decided.— The 
general  formula  for  the  determination  of  the  fact  of 
negligence  in  a  given  case  is  this:  When  a  duty  is  de- 
fined, and  the  evidence  is  not  disputed,  and  there  is 
no  other  reasonable  inference  but  that  the  same  has 
been  violated,  the  failure  to  perform  the  duty  being 
negligence,  may  be  so  declared  by  the  court.  The 
court  can  only  pronounce  an  act  as  constituting  negli- 
gence per  se,  or  as  matter  of  law,  when  no  other  infer- 
ence can  be  fairly  and  reasonably  drawn  from  the  tes- 
timony. But  where  the  measure  of  duty  is  unvary- 
ing, when  a  higher  degree  of  care  is  required  under 
some  circumstances  than  under  others,  and  where 
both  duty  and  the  extent  of  performance  are  to  be  as- 
certained as  facts,  the  jury  alone  can  determine  what 
is  negligence  in  the  case,  and  whether  it  has  been 
proved.125  Even  where  the  duty  is  plain,  but  the 
facts  are  disputed,  or  are  such  that  different  minds 
might  arrive  at  different  conclusions  therefrom,  the 
question  is  for  the  jury.126 

§  257.  Negligence  Causing  Fright— Mental  Suffering, 
etc.,  Whether  Actionable. — Many  interesting  cases  have 
arisen  where  the  question  as  to  the  recovery  of  dam- 
ages for  alleged  injury  caused  by  fright  has  been  in- 
volved, both  where  this  was  the  gist  of  the  action,  as 
well  as  where  it  has  been  an  incident  thereof.     The 

124  Meek  v.  Pennsylvania  R.  Co.,  38  Ohio  St.  632;'  Hart  v. 
Devereaux,  41  Ohio  St.  565. 

125  Arnold  v.  Pennsylvania  Ry.  Co.,  115  Pa.  St.  135,  8  Atl.  213, 
2  Am.  St.  Rep.  542,  and  note,  pp.  545,  546,  where  the  authorities 
are  collected;  Tetherow  v.  St.  Joseph  etc.  Ry.  Co.,  98  Mo.  617,  6 
S.  W.  310,  14  Am.  St.  Rep.  617,  and  note. 

126  Id. 

Torts,  Vol.  1—35 
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rule  was  long  ago  laid  down  in  England  that  no  value 
by  way  of  compensation  in  damages  can  be  placed 
upon  mental  suffering,  mental  pain  or  anxiety,  where 
it  does  not  result  from  some  personal  injury,  even 
though  it  be  caused  by  negligence,127  and  this  rule  has 
been  universally  adopted  in  this  country.  The  ruling 
principle  upon  which  recovery  is  denied  in  such  cases 
has  been  well  stated  in  the  following  language:  "If 
the  right  of  recovery  in  this  class  of  cases  should  be 
once  established,  it  would  naturally  result  in  a  flood 
of  litigation  in  cases  where  the  injury  complained  of 
may  be  easily  feigned  without  detection,  and  where 
the  damages  may  rest  upon  mere  conjecture  or  specu- 
lation. The  difficulty  which  often  exists  in  cases  of 
alleged  physical  injury  in  determining  whether  they 
exist,  and  if  so,  whether  they  were  caused  by  the  neg- 
ligent act  of  the  defendant,  would  not  only  be  greatly 
increased,  but  a  wide  field  would  be  opened  for  ficti- 
tious or  speculative  claims.  To  establish  such  a  doc- 
trine would  be  contrary  to  principles  of  public  pol- 
icy."128 This  doctrine  is  based  upon  the  theory  that 
such  injuries  are  not  the  proximate  result  of  the  negli- 
gence of  the  defendant. 

While  the  broad  principle  upon  which  the  rule  is 
based  appears  to  be  a  necessary  precaution  to  guard 
against  unjust  litigation,  a  critical  examination  of 
some  of  the  cases  discloses  a  shadowy  border  line  be- 
tween proximate  and  remote  cause  in  such  cases,  and 
the  allowance  of  relief  in  some  cases  would  seem  to 
promote  justice  and  right,  while  in  others  the  rule 
above  stated  operates  justly.  For  example,  it  has 
been  held  that  there  can  be  no  action  on  account  of 
fear  and  apprehension  for  the  personal  safety  of  a 

127  Lynch  v.  Knight,  9  H.  L.  Cas.  577. 

128  Martin,    J.,    Mitchell   v.    Rochester   Ey.    Co.,    151   N.   Y.   107, 
56  Am.  St.  Rep.  604,  45  N.  E.  354. 
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person  and  his  family,  on  account  of  blasting  near 
one's  lands  and  buildings;129  and  so  where  railway 
cars,  in  consequence  of  a  railway  collision,  are  turned 
over  and  fall  upon  the  dwelling-house  of  another,  en- 
dangering life,  and  subjecting  the  occupants  to  great 
fright,  nervous  excitement  and  distress;130  and  so 
where  one  lawfully  shoots  a  dog  in  the  highway, 
which  frightens  a  woman  standing  near  by;131  or 
where  a  team  of  horses  becomes  frightened  by  a  rail- 
way train,  thereby  putting  the  occupants  in  fear  and 
fright  as  to  their  own  personal  safety,  resulting  in 
mental  suffering,  vexation  and  distress  in  mind.132 
These  and  other  similar  cases  may  be  furnished,  illus- 
trative of  the  general  rule  above  stated. 

Serious  results,  physically,  from  mere  fright  caused 
by  the  negligent  acts  of  others  is  of  frequent  occur- 
rence, as  for  instance,  nervous  disease,  blindness,  in- 
sanity, miscarriage,  and  the  like,  but  the  rule  is  stead- 
fastly maintained  that  whenever  the  right  of  action 
is  based  upon  mere  fright,  unaccompanied  by  immedi- 
ate personal  injury,  there  can  be  no  recovery.133 

129  Wyman  v.  Leavitt,  71  Me.  227,  36  Am.  Rep.  303;  Fox  v. 
Borkey,  126  Pa.  St.  164,  17  Atl.  604. 

130  Ewing  v.  Pittsburg  etc.  Ry.  Co.,  147  Pa.  St.  40,  30  Am.  St. 
Rep.  709,  23  Atl.  340. 

131  Renner  v.  Canfield,  36  Minn.  90,  1  Am.  St.  Rep.  654,  30  N.  W. 
435. 

132  Gulf  etc.  Ry.  Co.  v.  Trott,  86  Tex.  412,  40  Am.  St.  Rep.  866, 
25  S.  W.  419. 

133  Mitchell  v.  Rochester  Ry.  Co.,  151  N.  Y.  107,  56  Am.  St.  Rep. 
604,  45  N.  E.  354  (miscarriage);  Ewing  v.  Pittsburgh  etc.  Ry.  Co., 
147  Pa.  St.  40,  30  Am.  St.  Rep.  709,  23  Atl.  340  (nervous  disease); 
Renner  v.  Canfield,  36  Minn.  90,  1  Am.  St.  Rep.  654,  30  N.  W.  435 
(nervous  shock);  Wyman  v.  Leavitt,  71  Me.  227,  36  Am.  Rep.  303 
(mere  apprehension) ;  Gulf  etc.  Ry.  Co.  v.  Trott,  86  Tex.  402,  40  Am. 
St.  Rep.  866,  25  S.  W.  419;  Dorrah  v.  Illinois  Cent.  R.  R.  Co.,  65 
Miss.  14,  7  Am.  St.  Rep.  629,  3  South.  36;  Haile  v.  Texas  etc.  Ry. 
Co.,  60  Fed.  557;  Joch  v.  Dankwardt,  85  111.  331;  Ind.  etc.  R.  R. 
Co.  v.  Stables,  62  111.  313;  Canning  v.  Williamstown,  1  Cush.  451; 
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Upon  the  doctrine  announced  by  a  recent  New  York 
case  (Mitchell  v.  Kochester  Railway  Co.),134  where  a 
woman  was  standing  in  the  street  ready  to  board  a 
car,  and  when  about  to  step  upon  the  car,  a  team  at- 
tached to  a  horse-car  drew  so  near  to  her  that  she 
stood  between  the  horses'  heads,  causing  fright,  so 
that  she  became  unconscious,  which  resulted  in  a  mis- 
carriage and  consequent  illness.  The  court  applied 
the  general  rule  above  stated,  denying  recovery, 
holding  that  the  proximate  results  of  negligence  do 
not  include  mere  fright. 

There  are,  however,  other  quite  recent  and  well-con- 
sidered cases  upon  this  point  directly  opposing  the 
doctrine  already  stated,  permitting  recovery  upon 
grounds  which  no  doubt  will,  in  the  future,  command 
the  earnest  attention  of  bench  and  bar,  and  may  sub- 
ject some  of  the  cases  previously  decided  in  some  ju- 
risdictions to  close  scrutiny.  Recovery  is  denied  be- 
cause it  is  difficult  to  trace  a  nervous  derangement  to 
the  fright,  and  a  rule  allowing  recovery  may  open  up 
a  wide  field  of  litigation,  furnishing  opportunity  for 
many  impostors  to  reap  gain.  As  a  safeguard  against 
this,  we  ought  to  rest  secure  upon  the  honor  and  in- 
tegrity of  the  medical  profession,  upon  whom  the  wel- 
fare of  our  people  and  government  much  depends. 

Recovery  is  denied  in  such  cases  for  the  still  more 
substantial  reason  that  it  is  difficult  to  trace  the  phys- 
ical derangement  to  the  fright  complained  of.     The 

Fox  v.  Borkey,  126  Pa.  St.  124,  17  Atl.  604;  Johnson  v.  Wells,  Fargo 
etc.  Co.,  6  Nev.  224,  3  Am.  Rep.  245;  Bovee  v.  Danville,  53  Vt. 
183.  There  can  be  no  recovery  for  fright  alone:  Nelson  v.  Craw- 
ford, 122  Mich.  466,  80  Am.  St.  Rep.  577,  81  N.  W.  335.  In  St. 
Louis  etc.  Ry.  Co.  v.  Bragg,  69  Ark.  402,  86  Am.  St.  Rep.  206,  64 
S.  W.  226,  it  is  held  that  a  railroad  company  is  not  liable  in  dam- 
ages for  the  consequences  of  fright  and  nervous  shock  to  a  pas- 
senger, unaccompanied  by  any  immediate  physical  injury. 

134  Mitchell  v.  Rochester  Ry.  Co.,  151  N.  Y.  107,  56  Am.  St.  Rep. 
604,  45  N.  E.  354. 
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majority  rest  content  in  denying  recovery  unless  there 
be  an  immediate  personal  injury.  Must  not  courts 
and  juries  depend  much,  if  not  all,  upon  the  principles 
and  doctrines  of  medicine,  and  the  knowledge  of  the 
medical  profession,  as  they  do  in  other  matters,  nota- 
bly in  determining  professional  violations  of  duty,135 
in  determining  whether  the  legal  requirements  that 
no  recoveries  shall  be  had  but  for  "personal  injuries," 
and  shall  recovery  for  what  we  understand  by  "mere 
fright"  be  denied  because  it  is  difficult  to  apply  the 
doctrines  of  proximate  and  remote  cause  to  this  class 
of  cases,  and  because  there  are  uncertainties  sur- 
rounding the  subject?  Recovery  or  no  recovery,  in 
such  cases,  all  depends  upon  whether  personal  injury 
is  done  by  fright.  It  is  not  difficult  to  trace  cause 
and  effect  where  a  woman  enceinte  has  a  miscarriage 
immediately  following  severe  fright  or  great  shock 
caused  by  some  neglect  of  another.  And  yet,  we 
find  authorities  denying  recovery  in  such  cases.136  In 
a  late  Iowa  case  it  is  said  that"it  is  within  the  common 
observation  of  all  that  fright  may,  and  usually  does, 
affect  the  nervous  system,  which  is  a  distinctive  part 
of  the  physical  system,  and  controls  the  health  to  a 
very  great  extent,  and   that  a  sound   body  is   never 

found  with  a  diseased    nervous    organization 

The  nerves  being,  as  a  matter  of  fact,  a  part  of  the 
physical  system,  if  they  are  affected  by  fright  to  such 
an  extent  as  to  cause  physical  pain,  it  seems  to  the 
court  that  the  injury  resulting  therefrom  is  the  direct 
result  of  the  act  producing  the  fright."137-  A  number 
of  cases  incidentally  have  touched  upon  this  ques- 
tion.138 

135  See  sec.  371,  post. 

136  Ante,  note  133. 

137  Watson  v.  Dilts  (Iowa),  89  N.  W.  1068. 

138  Purcell  v.  St.  Paul  etc.  R.  R.  Co.,  48  Minn.  134,  50  N.  W. 
1034;   Hill  v.   Kimball,   76  Tex.   210,   13   S.    W.   59;   Buchanan   v. 
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West  Jersey  R.  R.  Co.,  52  N.  J.  L.  265,  19  Atl.  254.  In  this  case 
the  suit  was  not  on  the  single  ground  that  plaintiff  was  frightened, 
and  the  court  did  not  find  it  necessary  to  decide  whether  mere 
fright  caused  by  a  wrongful  act,  which  resulted  in  physical  injury 
gives  rise  to  a  right  of  action.  In  Sloane  v.  Southern  Cal.  Ry.  Co., 
Ill  Cal.  668,  44  Pac.  320,  it  was  said  that  a  shock  or  injury  to  the 
nervous  system  occasioned  by  a  tort  must  be  regarded  as  a  physical 
injury  producing  suffering  to  the  body  rather  than  to  the  mind, 
though  the  mind  may  be  at  the  same  time  injuriously  affected:  Bell 
v.  Railway  Co.,  L.  R.  26  Ir.  428. 
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CHAPTER  XX. 

INJUEY  TO  EIGHT  OF  PEESONAL  SECURITY  BY 
NEGLIGENCE  IN  USE  OP  DANGEEOUS  AGEN- 
CIES. 

§  258.  Blasting — Of  the  right  to  engage  in  work  of. 

§  259.  Blasting  continued— Liability  for  injuries  from. 

§  260.  Blasting— Doctrines  of  contributory  negligence  applicable. 

§  261.  Electricity— Care  required  in  use  of. 

§  262.  Explosives— Negligence  in  use  and  storage  of. 

§  263.  Same— Gas  and  dangerous  fluids. 

§  264.  Same  continued — Contributory  negligence  of  injured. 

§  265.  Firearms— Use  of. 

§  266.  Fireworks — Negligent  use  of. 

§  267.  Same  continued— Contributory  negligence. 

§  258.  Blasting— Of  the  Right  to  Engage  in  Work  of. 
Liability  for  injuries  to  the  person  resulting  in  the 
work  of  blasting  will  depend  upon  the  right  of  per- 
sons to  engage  therein.  Under  certain  conditions 
and  circumstances  it  will  be  inherently  dangerous, 
while  in  other  instances  this  will  not  be  so.  The  work 
of  blasting  is  in  so  many  instances  a  work  of  necessity 
in  making  excavations  for  foundations  of  buildings, 
in  digging  wells,  in  mining,  in  improving  roads  and 
streets,  in  building  railways,1  and  the  measure  of  the 
right  and  the  extent  of  liability  depends  entirely  upon 
conditions  and  circumstances  under  which  it  is  done. 
Being  a  work  of  necessity,  even  in  thickly  populated 
places,  it  follows  that  it  must  be  done,  but  in  such 
cases  it  must  be  carried  on  under  certain  restrictions 
and    limitations;  or,  rather,   certain    precautionary 

l  1  Thompson  on  Negligence,  sec.  765. 
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measures  must  be  adopted  to  prevent  injury.  Where 
the  work  is  carried  on  in  less  populous  places,  the 
right  may  be  freely  exercised  so  long  as  care  and  cau- 
tion is  observed. 

§  259.  Blasting  Continued— Liability  for  Injuries  from. 
Whether  or  not  the  liability  of  persons  engaged  in  the 
work  of  blasting  for  injuries  resulting  therefrom  is 
what  is  termed  an  absolute  liability,  or  whether  the 
wrong  be  nuisance  or  negligence,  is  the  important 
topic  presented  for  solution  in  this  section.  An  at- 
tempt at  classification  of  authorities  by  placing  the 
decided  cases  in  their  appropriate  places  is  difficult 
when  loose  expressions  are  used,  and  sharp  distinc- 
tions are  not  always  drawn,  although  it  is  no  part 
of  the  duty  of  judges  to  instruct  lawyers.  The  im- 
portant task  of  making  the  way  clear  falls  more  to 
the  text-writer.  In  the  former  chapter  were  set  forth 
injuries  to  the  person  by  acts  coming  within  the  class 
of  absolute  liabilities,  not  involving  want  of  care. 
The  inclination  was  to  place  this  subject  there,  but 
questions  of  negligence  are  found  constantly  dis- 
cussed in  the  cases,  and  the  cases  rest  so  upon  acts  of 
negligence  that  it  is  treated  here,  although  we  feel 
certain  that  in  some  instances  the  responsibility  for 
injuries  resulting  from  blasting  would  seem  to  be 
absolute. 

What  is  the  basic  principle  underlying  this  liabil- 
ity? Blasting  is  an  intrinsically  dangerous  work.  Cer- 
tain precautions  may  and  must  be  adopted  to  avoid 
injuries,  varying  according  to  the  surrounding  circum- 
stances. Whenever  these  are  regarded  as  necessary, 
and  they  are  not  observed,  when,  if  they  had  been,  in- 
jury would  have  been  averted,  the  courts  pronounce 
this  negligence.  For  instance,  it  is  said  that  persons 
using  a  powerful    explosive    are  charged    with    full 
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knowledge  of  its  dangerous  effects,  and  hence  are 
bound  to  adopt  some  means  to  protect  persons  placed 
in  danger  by  the  explosion  of  such  blasts,  a  failure 
being  negligence,  for  which  they  are  liable.2  To  whom, 
may  we  ask,  is  this  duty  of  precaution  owed — to  the 
world,  trespassers  and  all?  The  answer  will  depend 
upon  circumstances  entirely,  and  in  many  instances 
upon  the  negligence  of  the  complaining  party.  This 
duty  is  owing  to  persons  residing  within  two  hundred 
yards  from  where  a  railway  company  is  blasting  upon 
a  right  of  way;3  to  person®  lawfully  using  a  highway 
where  blasting  is  being  done  therein,  or  on  premises 
adjoining  thereto,  it  being  necessary  that  all  travelers 
should  be  warned;4  to  a  person  crossing  the  land  of 
another,  where  blasting  is  being  carried  on,  under  a 
license  acquired  by  habitual  use;5  or,  in  fact,  to  any- 
one whose  safety  there  is  reason  to  believe  will  be  en- 
dangered;6 and  to  those  within  the  limits  of  danger.7 
There  are  quite  a  number  of  authorities  upon  this 
point  bearing  upon  the  necessity  of  adopting  certain 
precautions  to  prevent  missiles  from  reaching  persons 
in  the  neighborhood,  or  giving  timely  warning,  that 
all  within  possible  danger  may  escape,  considering 
failure  so  to  do  as  an  act  of  negligence.8 

2  Blackwell  v.  Lynchburg  etc.  R.  R.  Co.,  Ill  N.  C.  151,  32  Am. 
St.  Rep.  786,  16  S.  E.  12. 

3  Id. 

4  Milk  v.  Wilmington  City  Ry.,  1  Marv.  (Del.)  269,  40  Atl.  1114; 
Sullivan  v.  Dunham,  161  N.  Y.  290,  76  Am.  St.  Rep.  274,  55  N.  E. 
923;  Wright  v.  Compton,  53  Ind.  337. 

5  Driscoll  v.  Newark  Lime  etc.  Co.,  37  N.  Y.  637,  97  Am.  Dec. 
761. 

6  Cameron  v.  Vandergriff,  53  Ark.  381,  13  S.  W.  1092. 

7  Wadsworth  v.  Marshall,  88  Me.  263,  34  Atl.  30. 

8  St  Peter  v.  Dennison,  58  N.  Y.  416,  17  Am.  Rep.  258;  Black- 
well  v.  R.  R.  Co.,  Ill  N.  C.  151,  32  Am.  St  Rep.  786,  16  S.  E. 
12;  Simmons  v.  McConnell,  86  Va.  494,  10  S.  E.  838;  Mills  v.  Wil- 
mington City  Ry.  Co.,  1  Marv.  (Del.)  269,  40  Atl.  1114;  Driscoll  v. 
Newark  Lime    etc.  Co.,  37  N.  Y.  637,  97  Am.  Dec.  761;  Clarkin  v. 
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There  ought  to  be,  and  is,  perhaps,  some  limit  to 
this  precautionary  duty.  One  ought  not  to  be  expect- 
ed to  anticipate  unreasonable  things,  and  the  respon- 
sibility of  persons  engaged  in  the  necessary  work  of 
blasting  is  wholly  different  from  that  where  one  delib- 
erately sets  spring-guns;9  or  one  who  keeps  vicious 
dogs10  or  wild  animals  for  his  protection.11  And  this 
limitation  may  be  necessary  from  the  fact  that  per- 
sons go  upon  the  premises  of  another  where  they  have 
no  right  to  be,  and  where  the  work  of  blasting  is  not 
intrinsically  dangerous  to  anyone,  when  they  have  no 
business,  and  are  not  expected  there.  Hence,  it  ought 
not  to  be  negligence,  and  there  should  be  no  responsi- 
bility when  it  is  carried  on  without  danger  to  others.12 
But  it  is  considered  that  where  a  blast  is  discharged 
at  a  place  where  it  is  not  unlawful  to  discharge  it,  the 
fact  that  a  man  is  killed  by  a  rock  thrown  by  the 
blast,  at  a  distance  of  from  nine  hundred  and  forty 
to  twelve  hundred  feet,  presents  a  prima  facie  case 
of  negligence  in  the  management  of  the  blast.13  Not 
only  must  these  precautions  be  adopted,  but,  further- 
more, persons  using  a  powerful  explosive  in  blasting 
are  charged  with  knowledge  of  any  fact  in  reference  to 
its  actual  effect  that  they  could  with  reasonable  dili- 
gence have  been  ascertained,  and  failure  so  to  do  will 
constitute  negligence.14  And  so,  if  injury  results  from 
a  person  or  corporation  managing  or  handling  explo- 

Biwabik-Bessemer  Co.,  65  Minn.  483,  67  N.  W.  1020;  Cameron  v. 
Vandegriff,  53  Ark.  381,  13  S.  W.  1092;  Wadsworth  v.  Marshall,  88 
Me.  263,  34  Atl.  30. 

9  Ante,  sec.  240. 

10  Ante,  sec.  239. 

11  Ante,  sees.  236,  237. 

12  See  Brennan  v.  Gellick,  30  Abb.  N.  C.  166,  21  N.  V.  Supp.  1023. 

13  Klepsch  v.  Donald,  4  Wash.  436,  31  Am.  St.  Rep.  936,  30  Pac. 
991,  8  Wash.  162,  35  Pac.  621. 

14  Blackwell  v.  Lynchburg  etc.  R.  R.  Co.,  Ill  N.  C.  151,  32  Am. 
St.  Rep.  786,  16  S.  E.  12. 
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sive  material  carelessly  or  unskillfully,  or  from  the 
unnecessary  use  of  such  as  is  so  powerful  that  in- 
jury might  be  expected  to  follow  as  a  natural  or  prob- 
able consequence,  they  are  liable.15 

With  reference  to  blasting  in  thickly  populated 
places,  as  in  cities  or  towns,  the  doctrine  is  stated  in 
two  ways :  One  as  though  the  liability  depended  upon 
the  failure  to  observe  the  precautions  and  care  here- 
inbefore outlined,  and  the  other  as  though  it  was 
absolute.  It  is  said,  for  example,  that  blasting  with 
gunpowder  in  a  city  or  town  near  enough  to  the  prop- 
erty of  others  to  do  injury  is  a  nuisance,  unless  proper 
precautions  are  taken  to  prevent  injury  to  such  prop- 
erty, or  to  the  persons  of  others  ignorantly  coming 
within  its  reach.16  While,  on  the  other  hand,  it  is 
held  that  when  injuries  are  inflicted  by  exploding  in 
a  thickly  settled  part  of  a  city,  a  blast  of  gunpowder, 
the  parties  causing  such  explosion  are  not  relieved 
from  liability  by  the  fact  that  they  employed  careful 
and  experienced  men,  and  exercised  the  highest  de- 
gree of  care.17  The  matter  of  exercising  the  various 
necessary  precautions  does  not  seem  to  have  been  in- 
volved in  the  case  pronouncing  the  latter  doctrine. 

Thus,  it  would  seem  that  the  liability  of  persons 
engaged  in  blasting  for  causing  personal  injury  is 
based  upon  negligence,  consisting,  as  already  shown, 
in  failure  to  observe  the  precautions  necessary.  The 
principle  of  liability  for  injuries  resulting  to  property 
certainly  cannot  apply  to  personal  injuries,  though 

15  Id.;  Sabin  v.  Vermont  etc.  R.  Co.,  25  Vt.  363;  St  Peter  v. 
Denison,  58  N.  Y.  416,  17  Am.  Rep.  258;  Bellinger  v.  N.  Y.  Cent. 
R.  R.  Co.,  23  N.  Y.  47;  Heeg  v.  Licht,  80  N.  Y.  579,  36  Am.  Rep. 
654;  Hunter  v.  Farren,  127  Mass.  481,  34  Am.  Rep.  423. 

16  James  v.  McMinimy,  93  Ky.  471,  40  Am.  St.  Rep.  200,  20 
South.  435;  St.  Peter  v.  Dennlson,  58  N.  Y.  416,  17  Am.  Rep.  258. 

17  MunrO  v.  Pacific  Coast  etc.  Co.,  84  Cal.  515,  18  Am.  St.  Rep. 
248,    24    Pac.    303. 
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this  may,  in  many  instances,  depend  upon  acts  of  neg- 
ligence.18 

The  liability  of  persons  engaged  in  blasting  for 
casting  gravel,  slate,  stone,  or  other  articles  upon  the 
land  of  another,  or  otherwise  injuring  the  land,  is  ab- 
solute; it  does  .not  matter  how  much  care  and  pre- 
caution is  taken,  the  act  constitutes  a  nuisance.183, 

§  260.  Blasting— Doctrines  of  Contributory  Negligence 
Applicable. — The  established  doctrines  of  contributory 
negligence  apply  in  cases  of  injuries  from  explosives 
in  blasting,  and  it  may  be  shown  that  one  who  has 
been  guilty  of  negligence  by  remaining  within,  say, 
eighty  yards  of  the  scene  of  blasting,  after  he  has 
knowledge  of  the  dangers,19  or  that  a  person,  after 
having  been  warned  -and  having  taken  a  place  of 
safety,  becomes  frightened  and  rushes  into  a  place  of 
danger,  cannot  recover.20  There  is  a  clear  variation 
of  negligence  on  the  part  of  one  injured  by  the  explo- 
sion of  a  blast,  in  that  a  person  who  is  placed  in  a  po- 
sition of  peril  by  the  negligence  of  another  in  explod- 
ing the  blast  needs  only  to  make  an  effort  to  protect 
himself,  and  he  cannot  be  considered  negligent  if  he 
makes  a  mistake  and  errs  in  judgment.21 

§  261.  Electricity— Care  Required  in  Use  of.— The 
rule  of  care  exacted  of  those  using  a  current  of  elec- 
tricity in  high  tension  in  places  where  there  is  likeli- 
hood of  its  coming  in  contact  with  life,  as  found  uni- 

18  Benner  v.  Atlantic  Dredging  Co.,  134  N.  Y.  649,  SO  Am.  St. 
Rep.  649,  31  N.  E.  328;  Colton  v.  Onderdonk,  69  Cal.  155,  58  Am. 
Rep.  556,  10  Pac.  395;  Joliet  v.  Harwood,  86  111.  110,  29  Am.  Rep.  17. 

isa  Hay  v.  Cohoes  Co.  2  N.  Y.  159.  51  Am.  Dec.  279;  Tremain  v. 
Cohoes  Company,  2  N.  Y.  163,  51  Am.  Dec.  284. 

19  Fox  v.  Borkey,  126  Pa.  St.  164,  17  Atl.  604. 

20  Graetz  v.  McKenzie,  9  Wash.  696,  35  Pac.  377. 

21  Blackwell  v.  Lynchburg  etc.  E.  R.  Co.,  Ill  N.  C  151,  32  Am. 
St.  Rep.  786,  16  S.  E.  12. 
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versally  expressed  by  judicial  opinion,  is  "a  very  high, 
if  not  the  highest,  degree  of  care";  "the  highest  degree 
of  care  practicable  to  avoid  injury  to  everyone  who 
may  lawfully  be  in  proximity  to  such  wires,  and  liable 
to  come,  accidentally  or  otherwise,  in  contact  with 
them."  After  all,  this  is  but  a  variation  of  ordinary 
care  and  diligence,  which  are  relative  terms,  deriv- 
ing their  significance  from  the  particular  conditions 
and  circumstances.  The  tendency  in  all  relations  and 
conditions  where  life  is  at  stake  or  involved  is  to  use 
a  stronger  term.  And  so  in  their  application  where 
persons  are  dealing  with  electricity,  they  mean  the 
highest  care  and  vigilance  possible  under  the  existing 
condition  of  science.  Some  courts  have  been  more 
moderate  in  their  characterization  of  the  measure  of 
care  to  be  used,  viz.,  that  the  wires  shall  be  kept  in 
"a  reasonably  safe  condition."  But  great  care  more 
truly  expresses  the  feelings  of  men  in  respect  to  the 
use  and  management  of  deadly  currents  of  electricity. 
Wires  charged  with  an  electric  current  may  be  harm- 
less, or  they  may  be  in  the  highest  degree  dangerous. 
The  difference  in  this  respect  is  not  apparent  to  ordi- 
nary observation,  and  the  public,  therefore,  while 
presumed  to  know  that  danger  may  be  present,  are 
not  bound  to  know  its  degree  in  any  particular  case. 
In  support  of  the  foregoing  the  authorities  are  cited 
in  the  note.22    And  so  is  it  considered  that  there  is 

22  Alabama.— Very  great,  if  not  the  highest  degree  of  care:  Mc- 
Kay v.  Southern  Bell  Tel.  Co.,  Ill  Ala.  337,  56  Am.  St.  Rep.  59, 
19  South.  695. 

California. — A  company  or  person  using  wires  to  convey  elec- 
tricity is  required  to  use  very  great  care  to  prevent  injury  to  per- 
son: Giraudi  v.  Electric  Improvement  Co.,  107  Cal.  120,  48  Am.  St. 
Rep.  114,  40  Pac.  108. 

Louisiana.— "It  was  the  duty  of  the  company  ....  to  see  that 
they  were  safe  for  those  who  by  their  occupation  were  brought  in 
contact  with  them":  Clements  v.  Louisiana  Electric  Light  Co.,  44 
La.  Ann.  692,  32  Am.  St.  Rep.  348,  11  South.  51. 
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a  presumption  of  negligence  when  it  appears  that  a 
wire,  charged  with  a  deadly  current  of  electricity, 
comes  in  contact  with  a  person,  the  same  not  being 
final  or  conclusive,  but  may  be  repelled  by  evidence. 
This  arises  because  the  accident  is  such  as,  in  the  or- 
dinary course  of  things,  does  not  happen,  if  the  per- 
sons in  charge  have  used  due  care.23  For  example, 
this  presumption  will  be  indulged  if  it  appears  that 
the  insulation  of  a  wire  is  gone,24  though  this  may 

Maryland. — It  is  the  duty  of  an  illuminating  company  using 
electric  light  wires  charged  with  a  high  tension  current  to  see  that 
its  wires,  when  strung  where  persons  are  liable  to  come  in  contact 
with  them,  are  properly  placed  with  reference  to  the  safety  of 
such  persons  and  are  properly  insulated:  Brown  v.  Edison  Elec- 
tric Illuminating  Co.,  90  Md.  400,  78  Am.  St.  Rep.  442,  45  Atl.  182. 

Massachusetts. — An  electric  corporation  owes  to  every  person  who 
lawfully  comes  for  a  business  purpose  upon  premises  on  which  it 
maintains  a  dangerous  electric  wire  the  duty  of  exercising  reason- 
able diligence  in  seeing  that  the  wire  is  kept  in  a  state  of  repair: 
Griffin  v.  United  Electric  Light  Co.,  164  Mass.  492,  49  Am.  St.  Rep. 
477,  41  N.  E.  675. 

New  York.— Great  care:  Ennis  v.  Gray,  87  Hun,  355,  34  N.  Y.  Supp. 
379. 

Oregon.— It  is  the  duty  of  such  companies  to  exercise  the  utmost 
care  to  prevent  injury:  Perham  v.  Portland  etc.  Electric  Co.,  33  Or. 
451,  72  Am.  St.  Rep.  730,  53  Pac.  14. 

Pennsylvania— The  very  highest  degree:  Fitzgerald  v.  Edison 
Elec.  111.  Co.,  200  Pa.  St.  540,  86  Am.  St.  Rep.  732,  50  Atl.  161. 

Tennessee. — It  is  the  duty  of  a  telephone  company  and  an  electric 
railway  company  to  see  that  their  wires  are  in  a  reasonably  safe 
condition:  Electric  Ry.  Co.  v.  Shelton,  89  Tenn.  423,  24  Am.  St.  Rep. 
614,  14  S.  W.  863. 

West  Virginia— A.  high,  if  not  the  highest,  degree  of  care  is 
exacted  of  operators  of  electricity:  Snyder  v.  Wheeling  Electrical 
Co.,  43  W.  Va.  661,  64  Am.  St.  Rep.  922,  28  S.  E.  733. 

23  Id.  See,  also,  Western  Union  Tel.  Co.  v.  State,  82  Md.  293,  51 
Am.  St.  Rep.  464,  23  Atl.  763;  Hayes  v.  Raleigh  Gas  Co.,  114  N.  C. 
203,  41  Am.  St.  Rep.  786,  19  S.  E.  344;  Perham  v.  Portland  Elec. 
Co.,  33  Or.  451,  72  Am.  St.  Rep.  730,  53  Pac.  14;  Uggla  v.  West 
End  St.  Ry.,  160  Mass.  351,  39  Am.  St.  Rep.  481,  35  N.  E.  1126. 

24  Griffin  v.  United  Electric  Light  Co.,  164  Mass.  492,  49  Am.  St 
Rep.  477,  41  N.  E.  675. 
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not  be  so  if  it  is  at  a  place  where  one  who  is  injured  has 
no  right  to  be.25  While  perfect  apparatus  and  con- 
struction may  not  be  exacted,  yet  those  using  elec- 
tricity are  required  to  exercise  a  degree  of  care  and 
prudence  commensurate  with  the  danger  involved.20 
And  "an  electric  company  is  bound  only  to  anticipate 
such  combinations  of  circumstances  and  accidents 
and  injuries  therefrom  as  it  may  reasonably  forecast 
as  likely  to  happen,  taking  into  account  its  past  ex- 
perience, and  the  experience  and  practice  of  others  in 
similar  situations,  together  with  what  is  inherently 
probable  in  the  condition  of  the  wires  as  they  relate 
to  the  conduct  of  its  business.27  Because  of  the  dan- 
gerous character  of  such  wires  over  which  an  electric 
current  is  conducted,  all  persons  and  companies  plac- 
ing such  wires  owe  a  legal  duty,  aside  from  any  con- 
tract, statute  or  municipal  ordinance,  toward  every- 
one who  is  liable  to  come  in  contact  with  the  same  to 
see  that  the  wires  are  not  only  properly  placed  with 
reference  to  the  safety  of  such  persons,  but  they  must 
make  them  safe  by  proper  insulation.  Not  only  this, 
but  they  must  keep  the  wires  safe  by  constant  over- 
sight and  repair.28     As  an  illustration  of  when  there 

25  Hector  v.  Boston  Electric  Light  Co.,  161  Mass.  558,  37  N.  E. 
773;  Sullivan  v.  Boston  etc.  R.  R.  Co.,  156  Mass.  378,  31  N.  E.  128. 

26  Perham  v.  Portland  etc.  Elec.  Co.,  33  Or.  451,  72  Am.  St.  Rep. 
730,  53  Pac.  14. 

27  Snyder  v.  Wheeling  Elec.  Co.,  43  W.  Va.  661,  64  Am.  St.  Rep. 
922,  28  S.  E.  733. 

28  Overall  v.  Louisville  Electric  Light  Co.,  47  S.  W.  442,  20  Ky. 
Law  Rep.  759;  Brown  v.  Edison  Elec.  111.  Co.,  90  Md.  400,  7S  Am. 
St.  Rep.  442,  45  Atl.  182;  Griffin  v.  United  Electric  Light  Co.,  164 
Mass.  492,  49  Am.  St.  Rep.  477,  41  N.  E.  675;  Ennis  v.  Gray,  87 
Hun,  356,  34  N.  Y.  Supp.  379;  Mackay  v.  New  York  etc.  R.  R.  Co., 
35  N.  Y.  75;  Mitchell  v.  Raleigh  Electric  Co.,  129  N.  C.  166,  85 
Am.  St.  Rep.  735,  39  S.  E.  801;  Clements  v.  Louisiana  Electric  Light 
Co.,  44  La.  Ann.  692,  32  Am.  St.  Rep.  348,  11  South.  51;  Perham  v. 
Portland  etc.  Electric  Co.,  33  Or.  451,  72  Am.  St.  Rep.  730,  53  Pac. 
14. 
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may  be  a  liability  for  failure  to  perform  this  duty  may 
be  instanced  the  case  of  a  person  going  upon  the  roof 
of  a  building  to  work,  and  coming  in  contact  with  an 
improper  insulation,  and  is  injured.29  So,  if  a  com- 
pany runs  a  wire  into  a  store,  but  leaves  it  defectively 
insulated,  so  that  a  person  is  injured  by  coming  in 
contact  with  it  while  cleaning  a  roof,  there  is  a  strong 
prima  facie  evidence  of  negligence  on  the  part  of  the 
company.30  The  responsibility  of  such  companies  is 
greater  in  respect  to  third  persons  lawfully  engaged 
in  and  about  premises  where  wires  are  strong  than  to 
their  employees. 

A  person  engaged  at  work  where  electric  wires  are 
stretched,  but  not  for  the  company,  and  who  has  no 
knowledge  of  the  fact  that  such  wires  are  stretched 
above  the  roof  of  a  building  in  which  he  is  employed, 
cannot  be  considered  guilty  of  negligence  on  the 
ground  that  he  ought  to  have  known  the  location  and 
have  taken  care  to  avoid  such  wires.31  Nor  is  one 
guilty  of  negligence  who  is  ignorant  of  the  effect  of 
dampness  of  electric  wires  and  grasps  the  same  with 
his  hands.32  One  touching  an  electric  wire  where  the 
insulating  material  is  worn  off  cannot  be  held  to  be 
negligent  if  he  has  no  knowledge  that  the,  wire  is  im- 
perfect, nor  that  it  is  an  electric  wire.33 

§  262.    Explosives— Negligence  in  Use  and  Storage  of. 

In  considering  the  liability  of  persons  with  respect 

29  Clements  v.  Louisiana  Electric  Light  Co.,  44  La.  Ann.  692,  32 
Am.  St.  Eep.  348,  11  South.  51. 

30  Brown  v.  Edison  Electric  111.  Co.,  90  Md.  400,  78  Am.  St.  Rep. 
442,  45  Atl.  182;  Fitzgerald  v.  Edison  Elec.  III.  Co.,  200  Pa.  St. 
540,  86  Am.  St.  Rep.  732,  50  Atl.  161. 

3i  Giraudi  v.  Electric  Improvement  Co.,  107  Cal.  120,  48  Am.  St 
Rep.  114,  40  Pac.  108. 

32  Id. 

S3  Griffin  v.  United  Electric  Light  Co.,  164  Mass.  492,  49  Am.  St. 
Bep.  477,  41  N.  E.  675. 
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to  explosives  there  are  two  conditions  to  be  looked  to 
— one  in  their  use,  and  the  other  in  storing  the  same. 
So  far  as  concerns  the  use  of  explosives,  all  of  the  doc- 
trines which  have  been  considered  at  a  previous  sec- 
tion,34 considering  the  law  with  reference  to  blasting, 
will  apply  to  the  use  of  explosives,  as  the  same  prin- 
ciples are  called  into  play  in  connection  with  blasting, 
but  there  is  a  clear  distinction,  so  far  as  concerns  the 
duties  and  liabilities  of  persons  in  connection  with 
explosives,  between  the  storage  and  usage  of  explo- 
sives. As  shown  in  the  previous  section,  the  univer- 
sal rule  with  reference  to  the  liability  of  persons  in 
using  explosives  is,  that  it  depends  entirely  upon  neg- 
ligence, consisting  in  the  failure  to  observe  the  care 
necessary  in  connection  with  their  use.  When  we 
come,  however,  to  consider  the  liability  of  persons 
who  store  explosives,  we  find  two  opposite  views  more 
clearly  expressed  in  the  authorities,  than  we  do  in 
connection  with  their  use:  One  to  the  effect  that 
where  a  person  stores  on  his  own  premises  highly  dan- 
gerous explosives,  he  is  liable  for  all  injuries  caused 
to  surrounding  property  by  its  exploding,  although 
he  neither  violates  any  provision  of  the  law  regulat- 
ing its  storage,  nor  is  chargeable  with  negligence  con- 
tributing to  the  explosion.  There  are  quite  a  number 
of  very  respectable  authorities  committed  to  this  doc- 
trine of  absolute  liability  irrespective  of  any  question 
of  neglect.35  On  the  other  hand,  there  are  other 
courts  which  hold  that,  independently  of  statute, 
there  is  no  liability  for  storing  explosives,  such  as 
powder  and  dynamite,  unless  negligence  is  averred 

34  Ante,  sec.  258. 

35  Tremain  v.  Cohoes  Co.,  2  N.  Y.  103,  51  Am.  Dec.  248:  Cuff  v. 
Newark  etc.  Ry.  Co.,  35  N.  J.  L.  17,  10  Am.  Rep.  205;  McAndrews 
v.  Collerd,  42  N.  J.  L.  189,  36  Am.  Rep.  508;  Bradford  Glycerine  Co. 
v.  St.  Mary's  etc.  Mfg.  Co.,  60  Ohio  St.  560,  71  Am.  St.  Rep.  740. 
54  N.  E.  528  (Shauck,  J.,  dissenting). 

Torts,  Vol.  1—36 
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and  shown.  And  it  is  believed  that  the  mere  storing 
of  explosives  is  not  per  se  a  nuisance,  whether  or  not 
it  will  become  so  depending  upon  the  amount,  local 
ity,  place,  and  surrounding  circumstances.36  Of 
course  the  dispute  among  the  authorities  may  be  due 
to  a  failure  to  sharply  draw  the  distinction  be- 
tween what  constitutes  a  nuisance  and  what 
negligence.  The  former  can  never  exist  without 
a  failure  to  observe  some  duty.  But  in  nearly 
every  case  where  the  matter  has  been  considered,  neg- 
ligence either  in  location  or  manner  of  keeping  has 
been  the  controlling  point,  and  while  it  has  been 
called  nuisance  per  se,  on  account  of  the  surrounding 
circumstances,  and  on  that  account  negligence  per  se, 
it  is  admitted  that  the  reason  for  the  nuisance  lies  in 
the  fact  of  negligence,  and  not  vice  versa.  So  that 
the  negligence  to  be  complained  of  in  the  storage  of 
explosives  may  lie  not  in  the  direct  cause,  as  fire 
and  the  like,  but  in  the  selection  of  a  place  for 
storing  it,  or  in  the  manner  of  protecting  it  from 
agencies  likely  to  explode  it.  So  that  the  fact  that 
it  is  stored  in  a  city37  or  town,38  or  near  buildings  in 
use,39  or  where  it  is  kept  in  a  wooden  building  or  one 
likely  to  catch  fire,40  are  evidence  of  negligence  in 
storing  explosives,  so  far  as  will  render  one  liable  for 
injury  resulting  therefrom,  even  though  he  exercise 
the  utmost  care  otherwise.  This  is  exactly  the  same 
principle  that  has  been  applied  in  their  use  in  blast 

36  Heeg  v.  Licht,  80  N.  Y.  579,  36  Am.  Rep.  654;  Laflin  etc.  Co. 
v.  Tearney,  131  111.  322,  19  Am.  St.  Rep.  34,  23  N.  E.  389. 

37  Cheatham  v.  Shearon,  1  Swan,  213,  55  Am.  Dec.  734. 

38  Kinney  v.  Koopman,  116  Ala.  310,  67  Am.  St.  Rep.  119,  22 
South.  593. 

39  Myers  v.  Malcolm,  6  Hill,  292,  41  Am.  Dec.  744;  McAndrews  v. 
Collerd,  42  N.  J.  L.  189,  36  Am.  Rep.  508. 

40  Kinney  v.  Koopman,  116  Ala.  310,  67  Am.  St.  Rep.  119,  22 
South.  593;  Denver  etc.  Ry.  Co.  v.  Conway,  8  Colo.  1,  54  Am.  Rep. 
537,  5  Pac.  142;  Myers  v.  Malcolm,  6  Hill,  292,  41  Am.  Dec.  744. 
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ing  where  the  negligence  consisted  in  failure  to  take 
the  necessary  precautions  to  avoid  danger  and  in- 
jury. Some  of  the  cases  adhering  to  what  may  be 
termed  the  absolute  liability  rule  seem  to  apply  the 
doctrine  inaccurately  to  the  conditions  and  circum- 
stances.41 

Some  cases  hold  that  it  is  sufficient  negligence  to 
establish  a  liability  if  the  magazine  be  located  in  the 
populous  part  of  a  city,  even  though  the  same  be  well 
fitted  to  resist  human  agencies.42  And  the  ignorance 
of  the  person  in  charge  of  the  magazine  as  to  the  lia- 
bility for  its  accidental  explosion  will  not  excuse  his 
employers,  for  he  is  bound  to  have  knowledge  of  the 
nature  of  the  material.43  On  the  other  hand,  many 
injuries  have  occurred  through  the  use  of  explosives. 
Here,  too,  it  cannot  be  considered  wrongful  per  se  to 
use  these  powerful  agencies,  for  there  are  many  ob- 
jects necessary  to  public  good  which  cannot  be  accom- 
plished without  their  use.  Negligence,  then,  must  be 
shown  in  their  use  as  well  as  their  storage. 

There  is  a  clear  distinction  between  the  act  of 
blasting  and  that  of  storing  dangerous  explosives: 
In  blasting,  single  acts  are  committed  using  danger- 
ous agencies,  while  in  the  storage  there  is  a  continu- 
ance of  a  dangerous  condition,  clearly  constituting 
nuisance,  whether  it  causes  injury  to  person  or  to 
property.  The  chief  uses  are  in  blasting,  firearms, 
and  fireworks,  and  these  subjects  will   be  discussed 

41  In  Tremain  v.  Cohoes  Co.,  2  N.  Y.  163,  51  Am.  Dec.  284,  an 
injury  resulted  from  dirt  and  stone  thrown  from  a  Wast  and 
was  uncalled  for.  In  McAndrews  v.  Collerd,  42  N.  J.  L.  189,  36 
Am.  Rep.  508,  a  magazine  was  kept  near  houses  which  were  in- 
habited, and  the  facts  did  not  warrant  the  broad  statement. 

42  Cheatham  v.  Shearon,  1  Swan,  213,  55  Am.  Dec.  734;  Wier's 
Appeal,  74  Pa.  St.  231.  But  contra,  see  Haflin  etc.  Co.  v.  Tearney, 
131  111.  322,  19  Am.  St.  Rep.  34,  23  N.  E.  389. 

43  Tissue  v.  Baltimore  etc.  R.  R.  Co.,  112  Pa.  St.  91,  56  Am.  Rep. 
310,  3  Atl.  667. 
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separately,  together  with  liability  for  injuries  from 
explosion  of  substances  not  usually  classed  as  explo- 
sives, as  gas,  oil,  gasoline,  etc.,  which,  under  certain 
conditions  are  liable  to  explode. 

§  263.  Same— Gas  and  Dangerous  Fluids.— Manu- 
facturers of  gas  and  fluids  liable  to  explode  under 
certain  conditions,  as  well  as  those  companies  which 
make  it  a  business  of  furnishing  gas  to  the  public, 
owe  a  duty  to  the  community,  as  well  as  to  every  in- 
dividual member  thereof,  to  exercise  care  in  the  man- 
ufacture and  transportation,  so  as  to  avoid  those  con- 
ditions under  which  the  same  may  become  dangerous, 
and  cause  personal  injury.  The  same  rules  of  law 
govern  the  liability  for  tort  in  such  cases  whether 
person  or  property  is  injured,  the  former  class  of 
wrongs  being  the  subject  of  this  section.  Corpora- 
tions engaged  in  the  business  of  manufacturing  and 
furnishing  artificial  gas  for  public  consumption,  or  in 
boring  for  and  furnishing  natural  gas  for  light  or 
fuel,  sustain  rather  a  quasi  public  relation,  and  owe  a 
general  public  duty.  But  more  than  this :  "A  defend- 
ant who  owes  a  duty  to  the  community  owes  it,  as  a 
general  rule,  to  every  member  of  the  community,  and 
if  any  member  suffers  a  special  injury  from  a  breach 
of  that  duty,  an  action  will  lie."44 

Care,  proportionate  to  the  necessities  of  the  condi- 
tions and  circumstances,  must  not  only  be  observed 
in  the  construction  or  laying  of  pipes  through  which 
gas  is  to  be  transported,  so  that  the  same  are  safe 
and  suitable  for  the  use,  but  the  duty  is  incumbent 
upon  persons  constructing  and  laying  such  pipes  to 
keep  the  same  in  a  reasonable  condition  of  safety  so 
as  not  to  endanger  the  safety  of  others;  and  it  is  their 

44  Sisk  v.  Crump,  112  Ind.  504,  2  Am.  St.  Kep.  213,  14  N.  E.  381. 
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business  to  know  of  the  existence  of  defects,  their 
liability  not  depending  upon  notice.45  If,  therefore, 
pipes  are  negligently  constructed  by  reason  whereof 
they  break,  there  is  a  clear  liability. 

Where  transportation  is  by  pipes  through  the 
streets  of  a  city,  they  must  be  regularly  inspected  in 
order  that  any  leakage  or  likelihood  thereof,  may  be 
detected,  and  this  is  true  if  the  city  owns  the  main.46 
So,  too,  it  is  considered  negligent  for  a  gas  company 
to  lay  its  pipes  on  the  surface  of  the  ground  so  that 
a  heavy  traction  engine,  when  passing  over  the  same, 
will  cut  through  and  set  fire  to  the  escaping  gas;47 
and  it  is  negligence  for  a  common  carrier  to  allow  oil- 
tank  cars  to  remain  so  close  to  a  burning  wreck  that 
they  explode,48  or  for  a  gas  company  to  suddenly  vary 
the  pressure  in  the  pipes,  greatly  increasing  the  vol- 
ume of  gas  delivered.49  Again,  if,  through  the  com- 
pany's want  of  care  in  making  connections  or  discon- 
nections in  a  house  in  which  they  are  furnishing  gas, 
an  explosion  occurs,  they  are  liable,  and  the  ques- 
tion whether  the  tests  applied  at  the  time  is  an  exer- 
cise of  care,  is  for  the  jury.50    And  the  landlord  would 

46  Dow  v.  Winnipesaukee  Gas  etc.  Co.,  69  N.  H.  312,  76  Am.  St. 
Rep.  173,  41  Atl.  288. 

46  Lee  v.  Vacuum  Oil  Co.,  54  Hun,  156,  7  N.  Y.  Supp.  426;  Mis- 
slssinewa  Min.  Co.  v.  Patton,  129  Ind.  472,  28  Am.  St.  Rep.  203,  28 
N.  E.  1113;  Oil  City  Gas  Co.  v.  Robinson,  99  Pa.  St.  1;  Bartlett  v. 
Boston  Gaslight  Co.,  122  Mass.  209;  Schoepper  v.  Hancock  Chemical 
Co.,  113  Mich.  582,  71  N.  W.  1081;  Kibele  v.  Philadelphia,  105  Pa. 
St.  41. 

47  Indiana  etc.  Gas  Co.  v.  McMath,  26  Ind.  App.  154,  57  N.  E. 
593. 

48  Henry  v.  Cleveland  etc.  Ry.  Co.,  67  Fed.  426. 

49  Oil  City  etc.  Co.  v.  Boundy,  122  Pa.  St.  449,  15  Atl.  805. 

bo  Bastian  v.  Keystone  Gas  Co.,  27  App.  Div.  584,  50  N.  Y.  Supp. 
537;  Lanigan  v.  New  York  Gaslight  Co.,  71  N.  Y.  29;  McGahan  v. 
Indianapolis  Nat  Gas  Co.,  140  Ind.  335,  49  Am.  St  Rep.  199,  37 
N.  E.  601. 
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be  liable  if  he  allows  open  pipes  in  a  room  and  per- 
mits another  to  introduce  gas  into  them  so  as  to  fill 
the  room  with  gas,51  but  not  if  the  defect  was  in 
plumbing  done  by  a  competent  plumber  hired  by  a 
former  tenant.53 

But  where  one  sells  naphtha  for  use  as  illuminating 
oil,  he  is  liable  to  one  who  ignorantly  uses  it  as  such 
oil.53  A  peculiar  case  is  reported  where  a  driver,  in 
unloading  a  case  of  Vichy  water,  allowed  a  bottle  to 
fall  out,  and  upon  it  striking  the  pavement,  it  explod- 
ed and  threw  glass  into  the  eyes  of  a  bystander.  He 
was  held  liable.54 

§  264.  Same  Continued— Contributory  Negligence  of 
Injured. — If  one  approaches  with  a  light  a  place  where, 
from  the  odor,  or  where  he  has  reason  to  believe,  or 
ought  to  believe,  that  gas  is  collected,  he  is  guilty 
of  such  contributory  negligence  as  Mali  bar  recovery.55 
So,  for  one  to  go  near  to  where  there  are  burning 
tanks  of  oil  which  he  can  see  are  apt  to  be  dangerous, 
it  is  negligence.56  Again,  an  inspector  of  oil  is  not 
liable  for  an  explosion  where  the  cause  was  an  unsafe 
lamp,  and  not  erroneous  marking.57  Nor  in  an  explo- 
sion of  gasoline,  where  the  cause  was  leaving  a  bar- 

51  Kimmell  v.  Burfeind,  2  Daly,  155. 

52  Metzger  v.  Schultz,  16  Ind.  App.  454,  59  Am.  St.  Rep.  323,  43 
N.  E.  886,  45  N.  E.  619. 

53  Wellington  v.  Downer  etc.  Oil  Co.,  104  Mass.  64. 

54  Cole  v.  New  York  Bottling  Co.,  23  App.  Div.  177,  48  N.  X. 
Supp.  893. 

55  Mitchell  v.  Stewart,  187  Pa.  St.  217,  40  Atl.  799;  Lanigan  v. 
New  York  Gaslight  Co.,  71  N.  Y.  29;  Oil  City  Gas  Co.  v.  Robinson, 
99  Pa.  St.  1. 

56  Cleveland  etc.  Ry.  Co.  v.  Ballentine,  84  Fed.  935;  Conroy  v. 
Chicago  etc.  R.  R.  Co.,  96  Wis.  243,  70  N.  W.  486. 

67  Hatcher  v.  Dunn,  102  Iowa,  411,  71  N.  W.  343. 
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rel  of  gasoline  in  the  sun  two  days  and  using  a  light 
when  drawing.58 

§  265.  Firearms— Use  of.— In  the  use  of  fire- 
arms very  great  care  must  be  employed  because  of 
the  extreme  character  of  the  injuries  that  may  be  in- 
flicted by  them.  In  one  case  the  test  has  been  said  to 
be  "not  whether  the  injury  was  accidentally  inflicted, 
but  whether  the  defendant  was  free  from  blame."59 
In  Missouri,  the  true  rule  was  expressed:  "The  defend- 
ant had  a  dangerous  instrument  in  his  hands,  and  it 
was  his  duty  to  take  proportionate  care  in  handling 
it."60  So  it  has  been  held  that  the  fact  that  the  in- 
jury is  not  intentional,61  or  that  it  is  accidental,  does 
not  determine  the  question.63  So  it  has  been  consid- 
ered negligent  to  point  a  gun  at  a  person  or  to  snap  it, 
knowing  it  to  be  pointed  at  a  person,63  or,  even  if  the 
person  thinks  the  gun  is  unloaded,  if,  in  fact,  it  was 
loaded  and  was  discharged  to  the  injury  of  another;64 
and  a  ferry  company  has  been  held  liable  for  the  neg- 
ligence of  a  passenger  in  exhibiting  a  repeating  rifle 
when  his  actions  were  such  as  would  excite  a  reason- 
able apprehension  of  saf  ety.65  When  one  sells  or  de- 
livers to  a  person  too  young  or  unfit  to  have  care  or 
custody  of  it  a  gun  or  explosives  of  dangerous  char- 
acter, he  is  presumed  to  contemplate  the  probable 

68  Socola  v.  Chess-Carley  Co.,  39  La.  Ann.  344,  1  South.  824. 

69  Judd  v.  Ballard,  66  Vt.  668,  30  Atl.  96. 

eo  Morgan  v.  Cox,  22  Mo.  373,  66  Am.  Dec.  623. 
ei  Welch  v.  Durand,  36  Conn.  182,  4  Am.  Rep.  55;  Seltzer  v.  Sax- 
ton,  71  111.  App.  229. 

62  Judd  v.  Ballard,  66  Vt.  668,  30  Atl.  96;  Morgan  v.  Cox,  22  Mo. 
373,  66  Am.  Dec.  623;  Chataigne  v.  Bergeron,  10  La.  Ann.  699. 

63  Seltzer  v.  Saxton,  71  111.  App.  229;  Bahel  v.  Manning,  112  Mich. 
24,  67  Am.  St.  Rep.  381,  70  N.  W.  327. 

64  Bahel  v.  Manning,  112  Mich.  24,  67  Am.  St.  Rep.  381,  70  N. 
W.  327. 

66  Ferry  Companies  v.  White,  99  Tenn.  256,  41  S.  W.  583. 
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consequences  of  his  act.  So  a  vender  has  been  held 
liable  for  injuries  to  a  child  from  powder  sold  to  him.66 
Again,  a  vender  of  a  pistol  to  boys  ten  and  fourteen 
years  old  may  be  held  for  death  of  a  younger  brother 
who  picks  up  the  pistol  from  the  floor  where  the  two 
may  have  left  it  and  shoots  one  of  them.  The  sale 
of  the  pistol  to  the  children  is  to  be  considered  the 
proximate  negligence.67  So  where  a  young  girl  care- 
lessly shot  a  gun,  which  she  had  been  sent  for,  into 
another's  face,  the  one  who  had  sent  for  the  gun  was 
held.68  But  the  mere  giving  of  a  toy  airgun  to  a  nine 
year  old  boy  by  his  father  cannot  be  considered  neg- 
ligence.69 Where  an  ordinance  prohibits  shooting 
in  the  streets  one  is  liable  for  an  injury  resulting  from 
so  doing.70 

§  266.    Fireworks— Negligent  Use  of.— Firing  off  or 

keeping  in  stock  fireworks  in  itself  is  not  unlawful 
or  negligence;  negligence  must  be  shown  before  a 
recovery  can  be  had  for  an  injury  from  their  use.71 
The  discharge  of  fireworks  at  suitable  places,  when 
not  prohibited  by  statute  or  municipal  regulations, 
cannot  be  said  to  be  unlawful;  but  the  circum- 
stances may  be  such  as  to  make  the  act  of  dis- 

ee  Carter  v.  Towne,  98  Mass.  567,  96  Am.  Dec.  682.  But  in  a 
later  trial  of  this  case  it  was  shown  that  the  mother  of  the  child 
had  given  the  child  the  powder  at  one  time  and  knew  of  his  using 
it  at  the  time  of  his  injury,  the  vender  was  not  held:  Carter  v. 
Towne,  103  Mass.  507. 

67  Binford  v.  Johnston,  82  Ind.  426,  42  Am.  Rep.  508. 

68  Dixon  v.  Bell,  1  Stark.  287. 

69  Chaddock  v.  Plummer,  88  Mich.  225,  24  Am.  St.  Rep.  283, 
50  N.  W.  135. 

70  Daingerfield  v.  Thompson,  33  Gratt.  136,  36  Am.  Dec.  783. 

7i  Dowell  v.  Guthrie,  99  Mo.  653,  17  Am.  St.  Rep.  598,  12  S.  W. 
900;  S.  C.  affirmed,  116  Mo.  646,  22  S.  W.  893;  Colvin  v.  Peabody, 
155  Mass.  104,  29  N.  E.  59;  Fillo  v.  Jones,  2  Abb.  Dec.  121. 
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charging  an  explosive  culpable  negligence.72  But 
the  negligence  which  will  render  one  liable  may- 
consist  in  giving  the  exhibition  in  an  unsafe  place,  or 
unsafe  manner,  or  in  the  manner  in  which  fireworks 
not  in  use  are  protected  from  fire.  One  who  fires 
off  fireworks  is  bound  to  use  due  care  to  prevent 
injuries  from  the  orderly  or  premature  explosion. 
Persons  exploding  fireworks  must  exercise  great  care. 
The  care  must  be  proportioned  to  the  dangerous  char- 
acter of  the  explosives  used  and  the  danger  to  be 
apprehended  from  the  use  of  them.73  Thus,  an 
owner  of  a  park  who  invites  the  public  there  to  see 
an  exhibition  of  fireworks  is  bound  to  use  reasonable 
care  to  provide  a  safe  place  from  which  to  view  the 
display  and  to  select  competent  persons  to  give  the 
exhibition,  but  is  not  liable  for  injury  in  the  absence 
of  negligence.74  The  streets  of  a  city  are  deemed 
an  unsafe  place  for  an  exhibition  and  in  two  late 
cases  the  discharge  of  fireworks  there  has  been  held 
a  nuisance  and  those  engaged  in  it  liable.75  So 
where  a  horse  was  frightened  to  death  by  a  fire- 
cracker thrown  under  him  and  exploding,  there  the 
act  of  exploding  crackers  in  the  street  was  held 
wrongful  and  unlawful.76  But  in  Missouri  an  exhibi- 
tion given  from  a  veranda  in  the  second  story  of  a 
courthouse  in  a  public  square  of  a  city  is  held  not 
unlawful  or  wrongful.77    Care,  however,  must  be  ex- 

72  Dowell  v.  Guthrie,  99  Mo.  653,  17  Am.  St.  Rep.  598,  12  S.  W. 
900. 

73  Dowell  v.  Guthrie,  99  Mo.  653,  17  Am.  St.  Rep.  598,  12  S.  W. 
900. 

74  Sebeck  v.  Plattdeutsche  etc.  Verein,  64  N.  J.  L.  624,  81  Am. 
St.  Rep.  512,  46  Atl.  631. 

75  Speir  v.  Brooklyn,  139  N.  Y.  6,  36  Am.  St.  Rep.  664,  34  N.  E. 
727;  Jenne  v.  Sutton,  43  N.  J.  L.  257,  39  Am.  Rep.  578;  Conklin  v. 
Thompson,  29  Barb.  218. 

76  Conklin  v.  Thompson,  29  Barb.  218. 

77  Dowell  v.  Guthrie,  99  Mo.  653,  17  Am.  St.  Rep.  598,  12  S.  W. 
900. 


§  267  BY    FIREWORKS.  G70 

ercised  even  toward  a  trespasser.''8  Again,  where 
a  boy  voluntarily  shot  a  Roman  candle  lower  and 
lower  until  he  struck  another  in  the  eye,  he  was  held 
liable,  there  being  no  evidence  of  the  other's  negli- 
gence.79 It  is  generally  held  that  a  municipality, 
which  authorizes  a  celebration  by  the  discharge  of 
fireworks,  is  not  liable  for  injury  therefrom.80  A. 
fortiori,  it  is  not  liable  where  it  gave  no  authority 
to  those  who  are  using  fireworks,  and  this  is  true 
even  though  the  city  is  required  by  statute  to  keep 
the  streets  free  from  nuisances.81 

§  267.    Same   Continued— Contributory  Negligence.— 

The  contributory  negligence  of  the  person  injured 
defeats  his  right  of  action,  but  it  is  not  generally 
deemed  contributory  negligence  for  one  to  be  present 
at  a  display  of  fireworks  as  a  mere  spectator.82  A 
late  case  has  held,  however,  that  a  voluntary  spec- 
tator assumes  the  risk  of  injury  from  accident  with- 
out negligence.83 

78  Herrick  v.  Wixom,  121  Mich.  384,  80  N.  W.  117,  81  N.  W.  333. 

79  Bradley  v.  Andrews,  51  Vt.  530. 

so  Morrison  v.  City  of  Lawrence,  98  Mass.  219;  Findley  v.  City 
,of  Salem,  137  Mass.  171,  50  Am.  Rep.  289;  Wheeler  v.  Plymouth, 
116  Ind.  158,  9  Am.  St.  Rep.  837,  18  N.  B.  532. 

81  Robinson  v.  Greenville,  42  Ohio  St.  625,  51  Am.  Rep.  857. 

82  Dowell  v.  Guthrie,  99  Mo.  653,  17  Am.  St.  Rep.  598,  12  S.  W. 
900;  Bradley  v.  Andrews,  51  Vt.  530;  Colvin  v.  Peabody,  155  Mass. 
104,   29   N.   B.   59. 

83  Scanlon  v.  Wedger,  156  Mass.  462,  31  N.  E.  642. 
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CHAPTER  XXL 

INJURY  TO  EIGHT  OF  PERSONAL  SECURITY,  BY 
NEGLIGENCE— WHILE  TRAVELING  IN  ROADS 
AND  STREETS. 

§  268.    This  chapter. 

§  269.    The  law  of  the  road. 

§  270.    Relative  rights  of  footmen  and  vehicles. 

§  271.    Collisions  between  vehicles  passing  in  same  direction. 

§  272.    Fast  driving — Injuries  from. 

§  273.    Injury  from  runaway  horse. 

§  274.    Leaving  horse  unhitched  in  street. 

§  275.    Defective   harness. 

§  276.    Ambulances— Care  required  in  use  of. 

§  277.    Fire  department— Personal  injuries  from. 

§  278.    Automobiles— Their  use  in  streets  and  roads. 

§  279.    Bicycles— Their  legal  status. 

§  280.    Relative  rights  of  bicycle  traveler  and  others. 

§  281.    Personal  injury  in  use  of  bicycle. 

§  282.    Street  railways — Injuries  caused  to  travelers  by. 

§  283.  Street  railways— Injuries  to  travelers  from  nonrepair  of 
streets. 

§  284.    Street  railways  continued— Running  down  travelers. 

§  285.    Street  railways  continued— Rate  of  speed. 

§  286.    Street  railways  continued— "Violation  of  ordinance. 

§  287.  Same — Alighting  passenger  passing  in  front  of  car  going 
in  opposite  direction. 

§  288.    Street  railways— Relative  rights  of  travelers  at  crossings. 

§  289.  Same  continued— Care  required  of  railway  at  street  cross- 
ings. 

§  290.  Street  railways  continued— Negligence  of  the  company 
must  be  the  proximate  cause. 

§  291.    Street  railway  companies— Contributory  negligence. 

§  292.    Right  of  travelers  to  use  tracks. 

§  293.  Steam  railway  crossings— Relative  rights  of  travelers  and 
railway. 

§  294.  Same  continued— Specially  of  the  duty  of  traveler  on  ap- 
proaching crossing. 
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§  295.    Same   continued— Duty   of  railway   company   at  crossings. 

§  296.    Same  continued— When  railway  does  not  give  signal. 

§  297.    Same   continued — Duties  and;  liabilities   of  company   with 

respect  to  "gates"  and  "flagmen." 
§  298.    Same  continued— Flying  switches  on  public  highway. 
§  299.    Same  continued — The  cases. 

§  268.  This  Chapter  considers  negligence  causing 
personal  injury  while  traveling  in  roads  and  streets, 
either  as  pedestrians  or  as  drivers  of  vehicles.  Much 
depends  upon  the  law  of  the  road  next  considered. 

§  269.  The  Law  of  the  Road.— By  universal  custom 
and  practice  in  this  country  it  is  considered  the  duty 
of  all  travelers  in  vehicles  upon  streets  and  highways 
upon  meeting  each  other  to  pass  on  the  right  hand 
of  the  street  or  road.  This  law  or  custom  applies 
to,  and  is  intended  to  regulate,  the  duty  and  conduct 
of  those  traveling  on  the  road  as  between  themselves.1 
This  is  the  opposite  of  what  the  rule  was  in  England, 
and  rests  entirely  upon  our  own  notions  and  the  pre- 
vailing custom,  excepting  where  statutes  have  been 
passed  giving  the  custom  the  sanction  of  statutory 
enactment,  which  has  been  done  in  a  number  of 
states,  the  statute  usually  requiring  that  everyone 
who  passes  another  to  drive  his  carriage  or  ride  his 
wheel  to  the  right  of  the  middle  of  the  traveled  part 
of  the  road.  The  purpose  of  these  statutes  is  to 
facilitate  and  render  safe  the  public  travel,  and  pre- 
vent interruptions  by  prescribing  the  duty  of  each 
traveler,  and  by  pointing  out  to  each  the  part  of  the 
road  over  which  they  may  in  safety  travel  without 
meeting  obstructions.2    These  statutes  usually  pre- 

i  Grier  v.  Sampson,  27  Pa.  St.  183;  Foote  v.  American  Product 
Co.,  195  Pa.  St.  190,  78  Am.  St.  Rep.  806,  45  Atl.  934;  Elliott  on 
Roads  and  Streets,  618  et  seq.;  2  Shearman  and  Redfleld  on  Negli- 
gence, sec.  649;  Riepe  v.  Elting,  89  Iowa,  82,  48  Am.  St  Rep.  356, 
56  N.  W.  285. 

2  Brooks  v.  Hart,  14  N.  H.  309;  Parker  v.  Adams,  12  Met.  418, 
46  Am.  Dec.  694;  Johnson  v.  Small,  5  B.  Mon,  27. 
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scribe  a  penalty  for  nonobservance.  They  enact  "a 
general  rule  by  which  the  use  of  such  highways  shall 
be  regulated,  to  avoid  injuries,  and  to  prescribe 
duties  and  fix  liabilities.  But  while  the  statute  pre- 
scribes a  general  rule,  it  does  not  undertake  to  de- 
fine what  may  be  the  duties  and  liabilities  of  trav- 
elers under  all  possible  circumstances."3 

Being  on  the  wrong  side  of  the  road  in  violation  of 
th6  statute  is  a  disregard  of  only  one  of  the  duties 
a  traveler  must  observe.  There  are  many  instances 
where  it  may  be  justifiable  or  necessary  to  go  upon 
the  other  side  of  the  road,  and  disregard  of  the  man- 
date of  this  statute,  as  an  act  of  negligence  consti- 
tuting the  efficient  cause  of  an  injury,  will,  therefore, 
be  differently  regarded  than  other  violations  of  statute 
considered  elsewhere.4  A  traveler  may  occupy  any 
part  of  the  road,  if  no  other  person  is  occupying  that 
particular  portion  of  it.  While  the  law  imposes  the 
duty  upon  persons  meeting  each  other  to  "season- 
ably turn  to  the  right,"  a  mere  disregard  of  this 
statute,  whether  enjoined  by  statute  or  custom,  does 
not  relieve  the  one  observing  the  "law  of  the  road" 
from  exercising  care  to  avoid  being  injured.  To 
warrant  an  action  by  such  party,  the  injury  must 
not  have  been  caused  by  any  want  of  ordinary  care 
on  his  part  to  avoid  it,  notwithstanding  the  viola- 
tion of  the  law  of  the  road.5  Some  of  the  statutes 
in  terms  require  travelers,  upon  meeting  each  other, 
to  turn  to  the  right  of  the  middle  or  center  of  the 
road.     Even  in  the  face  of  such  statutes  there  is  no 

3  O'Malley  v.  Dorn,  7  Wis.  236,  73  Am.  Dec.  403. 

4  Ante,  sec.  255. 

s  Kennard  v.  Burton,  25  Me.  39,  43  Am.  Dec.  249;  Parker  v. 
Adams,  12  Met.  415,  46  Am.  Dec.  694;  Brember  v.  Jones,  67  N.  H. 
374,  30  Atl.  411. 
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hard-and-fast  rule,  and  the  center  does  not  necessarily 
mean  the  exact  center,  but  may  be  the  beaten  path.e 
It  is  practically  impossible  to  observe  the  statute  or 
custom  in  all  instances,  and  under  all  conditions  or 
circumstances.  In  the  case  of  a  heavily  loaded  ve- 
hicle, or  for  any  other  reason,  the  driver  of  such 
wagon  should  stop  in  order  to  enable  the  other  one 
to  pass,  and  if  he  does  neither,  and  a  collision  happens, 
he  will  be  liable  for  any  injury  occasioned  to  the 
other.7  Heavily  loaded  vehicles  may  be  generally 
excused  from  turning  out,  so  as  to  avoid  a  light 
vehicle,8  or  a  horseman.9 

These,  and  many  other  similar  illustrations,  might 
be  furnished  in  support  of  the  impropriety  of  adopt- 
ing a  hard-and-fast  rule,  leaving  it  open  for  the  courts 
to  adapt  their  rulings  to  the  exigencies  of  the  case. 
So  the  current  weight  of  authority  is  to  the  effect 
that  the  mere  act  of  driving  on  the  wrong  side  of  the 
street  is  not  negligence  per  se,  or  evidence  of  negli- 
gence on  the  part  of  a  driver  of  a  vehicle.10  "His 
negligence  must  necessarily  arise  out  of  an  effort,  or 
want  of  effort,  to  avoid  a  collision,"  upon  meeting 
another  team.11  Still  we  find  conclusions  in  reports 
of  decisions  to  the  effect  that  "one  who  violates  the 
'law  of  the  road'  by  driving  on  the  wrong  side  assumes 
the  risk  of  such  an  experiment,  and  is  required  to  use 

6  Clark  v.  Commonwealth,  4  Pick.  125. 

7  Kennard  v.  Burton,  25  Me.  39,  43  Am.  Dec.  249.  See  Grier  v. 
Sampson,  27  Pa.  St.  183. 

8  Beach  v.  Parmeter,  23  Pa.  St.  196;  Grier  v.  Sampson,  27  Pa. 
St.  183. 

»  Id. 

io  Wayde  v.  Carr,  2  Dowl.  &  R.  255;  Brooks  v.  Hart,  14  N.  H. 
307;  Meservey  v.  Lockett,  161  Mass.  332,  37  N.  E.  310;  Wood  v. 
Luscomb,  23  Wis.  287;  Parker  v.  Adams,  12  Met.  415,  46  Am.  Dec. 
694;  Spofford  v.  Harlow,  3  Allen,  176;  Neanow  v.  Uttech,  46  Wis. 
581,  1  N.  W.  221;  Rand  v.  Syms,  162  Mass.  163,  38  N.  E.  196. 

ll  Id.;  Riepe  v.  Elting,  48  Am.  St.  Rep.  375,  note. 
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greater  care  than  if  he  had  kept  on  the  right  side  of 
the  road;  and  if  a  collision  takes  place  in  such  cir- 
cumstances, the  presumption  is  against  the  party  who 
is  on  the  wrong  side.  And  this  is  especially  true 
where  the  collision  takes  place  in  the  dark."12  A 
presumption  against  the  violator  of  the  law  of  the 
road  naturally  arises,  as  it  is  more  than  likely  that 
he  is  responsible  for  an  injury,  but  this  presumption 
does  not  rise  high  enough  to  make  it  negligent  per 
se,  but  is  a  mere  circumstance  to  go  to  the  jury  with 
all  the  evidence  in  the  case.  The  law  of  the  road 
as  to  turning  to  the  right  does  not  apply  to  one  who 
is  turning  into  one  street  from  another.13 

§  270.  Relative  Rights  of  Footmen  and  Vehicles. — 
Persons  traveling  on  foot  and  in  vehicles  in  roads  and 
streets  have  equal  rights;  it  cannot  be  said  that 
either  has  a  superior  right.14  Many  travelers  do  not 
realize  this  truth,  or  do  not  know  what  is  right  un- 
der particular  circumstances,  and  indeed  it  is  always 
a  question  for  the  jury.  Equality  of  right  requires 
that  both  driver  of  vehicle  and  footman  shall  exercise 
ordinary  care  under  the  circumstances  of  a  given 
case  to  avoid  injury.  The  principal  difficulty  or  con- 
flict between  persons  traveling  in  streets  lies  in 
crossing  the  streets,  especially  in  crowded  thorough- 
fares. The  same  due  and  ordinary  care  must  be  ex- 
ercised by  persons  in  crossing  public  streets  as  in 
other  transactions  of  life.  The  duty  is  equally  in- 
cumbent on  both  pedestrian  and  driver  of  vehicle  or 

12  Angell  v.  Lewis,  20  R.  I.  391,  78  Am.  St.  Rep.  881,  39  Atl.  521; 
Brooks  v.  Hart,  14  N.  H.  307;  Wilson  v.  Rockland  Mfg.  Co.,  2  Harr. 
(Del.)  67;  Fales  v.  Dearborn,  1  Pick.  345.  See  Walkup  v.  May,  9 
Ind.  App.  409,  36  N.  E.  917. 

13  Lovejoy  v.  Dolan,  10  Cush.  495;  Morse  v.  Sweenie,  15  111.  App. 
486. 

14  Brooks  v.  Schwerin,  54  N.  Y.  343;  Myers  v.  Dixon,  3  .Tones 
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horseman  to  be  on  the  lookout  for  danger.  While 
what  constitutes  ordinary  care  is  a  question  of  fact, 
it  would  seem  that,  as  matter  of  law,  ordinary  care 
requires,  as  some  courts  have  held,  that  a  pedestrian 
crossing,  or  about  to  cross,  a  public  street  should 
be  on  the  lookout,  and  take  the  necessary  precautions 
demanded  by  the  character  of  the  thoroughfare  so 
as  to  avoid  collision  with  approaching  horsemen  or 
vehicles.  The  authorities  seem  to  require  the  foot- 
man to  look  both  ways.15  "Both  parties  must  be 
on  the  lookout,  the  one  for  passing  teams,  and  the 
other  for  foot-passengers.  Both  have  the  right  of  way, 
and  both  must  be  equally  cautious."  Both  are  bound 
to  use  reasonable  care  to  avoid  collision.16 

It  certainly  would  seem  that  prudence  would  re- 
quire the  foot-traveler  to  be  on  the  lookout,  and  so 
with  the  driver,  not  in  the  sense  of  "stopping,  look- 
ing and  listening,"  as  in  approaching  a  railway 
track,  but  a  lookout  such  as  would  be  reasonably 
necessary  in  streets.  Such  a  rule  would  not  coun- 
tenance a  person  walking  across  streets  without  turn- 
ing at  all,  depending  upon  the  caution  of  drivers  of 
vehicles,  but  he  must  have  such  a  realization  of  his 
condition  and  surrounding  circumstances  as  will 
enable  him  to  respect  the  rightsi  of  drivers  of 
vehicles,  and  to  know  that  he  cannot  take  chances 
or  make  nice  calculations  on  being  able  to  crossi  the 
street  and  be  able  to  avoid  injury.    If  one  makes  a 

&  S.  390;  Belton  v.  Baxter,  54  N.  Y.  245,  13  Am.  Rep.  578;  Stringer 
v.  Frost,  116  Ind.  477,  9  Am.  St.  Rep.  875,  19  N.  E.  331. 

15  Stringer  v.  Frost,  116  Ind.  477,  9  Am.  St.  Rep.  875,  19  N.  E. 
331;  Schmidt  v.  McGill,  120  Pa.  St.  412,  6  km.  St.  Rep.  713,  14 
Atl.  383;  Buzly  v.  Philadelphia  Traction  Co.,  126  Pa.  St.  559,  12  Am. 
St.  Rep.  919,  17  Atl.  895;  Brooks  v.  Schwerin,  54  N.  Y.  343;  Noisi 
v.  Empire  Steam  Laundry,  117  Oal.  257,  49  Pac.  185;  Wolfskin  v. 
Los  Angeles  Ry.  Co.,  129  Cal.  114,  61  Pac.  775. 

16  Id.;  Belton  v.  Baxter,  54  N.  Y.  245,  13  Am.  Rep.  578;  Colton  v. 
Wood,  8  Com.  B.,  N.  S.,  568. 
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mistake  in  his  calculations  and  is  injured,  then  he 
has  not  exercised  prudence,  and  cannot  complain  if 
he  is  injured.17  In  some  states  the  courts  have  ap- 
parently stumbled  upon  the  question  in  respect  to  the 
necessity  of  a  traveler  to  keep  a  lookout,  first  con- 
cluding that  it  was  the  duty  of  a  traveler  on  foot 
upon  crossing  a  street  to  look  in  both  directions  along 
the  street  for  a  reasonable  distance,  and  that  a  fail- 
ure so  to  do  constituted  contributory  negligence.18 
The  trouble  with  such  a  conclusion  is,  in  going  too 
far  in  saying  that  a  failure  to  look  up  a  street  for  a 
reasonable  distance  rather  invades  the  province  of  the 
jury.  A  lookout  such  as  is  reasonably  necessary  to 
avoid  danger  is  all  that  is  necessary.  A  later  decision 
by  the  same  court  announcing  the  view  above  stated 
retracts  from  the  position  by  making  the  inapt  com- 
parison with  the  rule  of  crossing  railroads.  It  is  said 
that  the  "duty  to  look  up  and  down  a  street  before 
attempting  to  cross  the  track  of  a  railroad  does  not, 
as  a  matter  of  law,  attach  to  one  who  is  about  to  pass 
from  one  side  to  another  of  a  city  street."19  Of 
course  the  rule  of  duty  applicable  to  travelers  in 
crossing  railroad  tracks  should  not  apply  to  cross- 
ing city  streets,  so  far  as  concerns  a  lookout  for 
wagons  and  other  vehicles. 

The  correct  rule  requiring  travelers  to  keep  such  a 
lookout  as  is  reasonably  necessary  under  the  circum- 
stances has  been  stated,  but  it  does  not  follow  from 
the  mere  fact  that  a  person  has  not  looked  up  and 
down  the  street  that  he  was  not  in  the  exercise  of 
care,  because,  under  the  circumstances,  he  may  have 

17  Belton  v.  Baxter,  54  N.  Y.  245,  13  Am.  Rep.  578. 

18  Barker  v.  Savage,  45  N.  Y.  191,  6  Am.  Rep.  66. 

19  Moebus  v.  Herrmann,  108  N.  Y.  349,  2  Am.  St.  Rep.  440,  15  N. 

E.  415. 

Torts,  Vol.  1-37 
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been  prudent  and  it  is  a  question  for  the  jury.20 
Whether  these  rules  apply  to  crossing  at  any  part  of 
the  street  cannot  be  safely  stated,  not  at  least  so  far 
as  concerns  the  relative  rights  of  foot-traveler  and 
vehicles,  though  we  have  authority  holding,  so  far 
as  concerns  obstructions  in  the  street,  that  a  traveler 
may  cross  at  any  point  and  is  not  restricted  to  the 
regular  crossings.21  A  driver  must  have  his  horse 
and  vehicle  under  such  usual,  ordinary  and  reason- 
able control  as  to  be  able  to  prevent  a  collision.22  A 
driver  must  observe  such  watchfulness  for  footmen, 
and  have  his  animal  under  such  control,  as  will  enable 
him  to  avoid  injury  to  others  who  have  correspond- 
ing and  reciprocal  rights  in  the  streets.33 

§  271.  Collisions  Between  Vehicles  Passing  in  Same 
Direction. — English  and  American  law  differ  in  regard 
to  the  respective  duties  of  travelers  upon  highways 
when  the  one  in  the  rear  desires  to  pass  the  one  in 
front  of  him.  In  England  the  one  in  front  is  required 
to  give  way  to  the  one  desirous  of  passing,  by  turning 
to  the  left ,24  while  in  this  country  the  one  in  front 
does  not  have  to  give  way  if  there  is  room  for  the 
one  behind  to  pass.25  The  law  of  the  road  in  this 
country  is  that  when  a  driver  attempts  to  pass  a 
vehicle  which  is  going  in  the  same  direction  with 
himself,  he  must  go  to  the  left.  But  the  one  in  the 
rear  who  attempts  to  pass  the  one  in  front  assumes 

20  Bowser  v.  Wellington,  126  Mass.  391;  Williams  v.  Grealy,  112 
Mass.  79;  Randolph  v.  O'Riordon,  155  Mass.  331,  29  N.  E.  583. 

21  Raymond  v.  City  of  Lowell,  6  Cush.  524,  53  Am.  Dec.  57. 

22  Young  v.  Oowden,  98  Tenn.  577,  40  S.  W.  1088. 

23  Stringer  v.  Frost,  116  Ind.  477,  9  Am.  St.  Rep.  875,  19  N.  E. 
331,  citing  Murphy  v.  Orr,  96  N.  Y.  14;  Brooks  v.  Schwerin,  54 
N.  Y.  343;  Daniels  v.  Olegg,  28  Mich.  32;  Shapleigh  v.  Wyman,  134 
Mass.    118. 

24  Wayde  v.  Carr,  2  Dowl.  &  R.  255. 

25  Bolton  v.  Colder,  1  Watts,  360. 
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all  the  risks,  and  does  so  at  his  peril;  he  must  be  re- 
sponsible for  all  damages  which  he  causes  to  the  one 
whom  he  attempts  to  pass,  and  whose  right  to  the 
proper  use  of  the  road  is  as  great  as  his,  unless  the 
latter  is  guilty  of  such  recklessness  or  even  gross 
carelessness  as  would  bring  disaster  upon  himself.20 

§  272.  Fast  Driving — Injuries  from. — It  certainly  is 
not  respecting  the  rights  of  others  in  a  crowded 
thoroughfare  to  drive  at  a  dangerous  rate  of  speed, 
and  the  fact  that  there  has  been  fast  driving  may  be 
submitted  to  the  jury  as  evidence  of  negligence,  es- 
pecially where  no  lookout  is  kept.27  If  there  is  an 
ordinance  against  fast  driving,  its  violation  is  negli- 
gence, though  not  conclusive.28  Racing  in  the  streets 
of  a  city  is  clearly  negligence.29 

§  273.  Injury  from  Runaway  Horse. — It  cannot  be 
presumed  that  an  owner  or  driver  of  a  horse  is  negli- 
gent from  the  mere  fact  that  it  runs  away;  there 
is  nothing  in  the  fact  itself  which  tends  to  show  neg- 
ligence in  the  driver,  or  which  tends  to  show  how  the 
horse  becomes  unmanageable.30  For  instance,  if  a 
person  is  driving  with  due  care  on  a  public  highway, 
and  his  horses  become  frightened  by  a  locomotive  or 
other  object  and  become  unmanageable,  he  cannot  be 

26  Avegno  v.  Hart,  25  La.  Ann.  235,  13  Am.  Rep.  133;  Young  v. 
Cowden,  98  Tenn.  577,  40  S.  W.  1088.  See  cases  in  note,  48  Am.  St. 
Rep.  377;  also  in  note,  13  Am.  Rep.  135. 

27  Stringer  v.  Frost,  116  Ind.  477,  9  Am.  St.  Rep.  875,  19  N.  E. 
331;  Thomas  v.  Royster,  98  Ky.  206,  32  S.  W.  613;  2  Thompson  on 
Negligence,  sec.  1299;  48  Am.  St.  Rep.  378,  note. 

28  Wright  v.  Maiden  Ry.  Co.,  4  Allen,  283;  Hanlon  v.  South 
Boston  Ry.  Co.,  129  Mass.  310. 

29  Ford  v.  Whiteman,  2  Penne.  (Del.)  355,  45  Atl.  543. 

30  Button  v.  Frink,  51  Conn.  342,  50  Am.  Rep.  24;  O'Brien  v. 
Miller,  60  Conn.  214,  25  Am.  St.  Rep.  320,  22  Atl.  544;  Creamer  v. 
Mcllvaih,  89  Md.  343,  73  Am.  St.  Rep.  186,  43  Atl.  935. 
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held  responsible.31  If  an  unhitched  team  of  horses 
runs  away  and  injures  a  person,  the  efficient  cause  of 
the  injury  is  leaving  the  horse  unhitched,  although 
such  act  is  not  per  se  negligent.32 

§  274.  Leaving  Horse  Unhitched  in  Street.— We  find 
authorities  to  the  effect  that  it  is  evidence  of  negli- 
gence to  leave  horses  in  the  street  unattended  and 
unfastened,33  as  well  as  cases  which  hold  that  the 
mere  fact  of  so  leaving  a  horse  and  vehicle  unhitched 
is  not,  as  matter  of  law,  negligence.  It  may  be  true 
that  it  is  some  evidence  of  negligence,  because  if  it 
runs  away  and  does  damage,  the  fact  that  it  was  un- 
hitched is  perhaps  the  cause.  There  is  a  disposition 
on  the  part  of  some  courts  to  hold  it  not  to  be  negli- 
gence to  permit  a  sensible  and  very  gentle  horse  to 
stand  unhitched,  one  accustomed  so  to  do,34  though 
otherwise  if  it  is  a  restless  and  high-strung  horse,  the 
fact  that  such  a  horse  is  left  loose  being  evidence 
of  negligence.35  Whether  such  an  act  constitutes 
negligence,  it  is  said,  must  depend  upon  the  disposi- 
tion of  the  horse. 

The  true  theory  appears  to  be  that  it  is  not,  as 
matter  of  law,  negligence,  but  the  fact  of  a  horse  be- 

31  Brown  v.  Collins,  53  N.  H.  442,  16  Am.  Rep.  372;  Holmes  v. 
Mather,  reported  in  full,  16  Am.  Rep.  384;  Turner  v.  Buchanan,  82 
Ind.  147,  42  Am.  Rep.  485. 

32  Griggs  v.  Fleckenstein,  14  Minn.  81,  100  Am.  Dec.  199. 

33  Henry  v.  Klopfer,  147  Pa.  St.  178,  23  Atl.  337,  338;  Unger 
v.  Forty-second  St.  R.  R.  Co.,  51  N.  Y.  497;  Strup  v.  Edens,  22 
Wis.  432;  Goodman  v.  Day,  15  Pa.  St.  188,  53  Am.  Dec.  589;  Pierce 
v.  Connons,  20  Colo.  178,  46  Am.  St.  Rep.  279,  37  Pac.  721  (spirited); 
Moulton  v.  Aldrich,  28  Kan.  300;  Allidge  v.  Goodwin,  5  Car.  &  P. 
190. 

34  Phillips  v.  Dewald,  79  Ga.  732,  40  Am.  St.  Rep.  458,  7  S.  E. 
151. 

35  Id. 
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ing  so  left  unhitched,  with  the  other  evidence  should 
be  submitted  to  the  jury.38 

It  is  generally  provided  by  ordinance  in  cities  that 
horses  shall  not  be  permitted  to  be  left  standing  in 
streets  unhitched  and  unattended.  This  being  so,  a 
violation  of  the  ordinance  would  constitute  a  prima 
facie  case  of  negligence  wherever  the  rule  that  the 
violation  of  an  ordinance  is  negligence  per  se  pre- 
vails.37 At  least  the  ordinance  and  the  fact  of  its 
violation  are  cogent  evidence  before  the  jury  tend- 
ing to  show  negligence. 

§  275.  Defective  Harness. — Prudence  in  the  man- 
agement of  vehicles  requires  that  both  vehicle  and 
harness  be  in  a  reasonably  good  condition,  though 
the  mere  fact  that  a  wheel  comes  off  or  harness 
breaks  is  not  negligence  per  se,  but  that  liability 
can  only  arise  in  such  case  when  there  has  been  a 
want  of  ordinary  care.38 

§  276.  Ambulances— Care  Required  in  Use  of.— Per- 
sons running  ambulances  over  the  streets  at  a  high 
rate  of  speed  must  observe  such  care  to  avoid  injur- 
ing footman,  or  collisions  with  other  vehicles,  as  is 
reasonably  necessary  under  the  circumstances.  This 
would  necessitate  such  precautionary  measures,  when 
going  at  a  high  rate  of  speed,  as  sounding  the  gong. 
If  this  be  not  done,  it  will  constitute  negligence 
rendering  the  owner  liable.39    City  ambulances  con- 

36  Southworth  v.  Old  Colony  Ry.  Co.,  105  Mass.  342,  7  Am.  Rep. 
528;  Griggs  v.  Fleckenstein,  14  Minn.  81,  100  Am.  Dec.  199;  Park  v. 
O'Brien,  23  Conn.  339;  Dexter  v.  McCready,  54  Conn.  171,  5  Atl. 
855;  Fiske  v.  Forsythe  Dyeing  etc.  Co.,  57  Conn.  118,  17  Atl.  356. 

37  Ante,  sec.  255. 

38  City  of  Joliet  v.  Schufelt,  144  111.  403,  36  Am.  St  Rep.  453,  32 
N.  E.  969;  Welch  v.  Lawrence,  2  Chit.  262;  1  Thompson  on  Negli- 
gence, sec.  1305. 

39  Green  v.  Eden,  24  Ind.  App.  583,  56  N.  E.  240. 
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ducted  and  run  under  a  department  of  charities  are 
upon  the  same  footing  as  are  fire  insurance  patrol, 
there  being  no  liability.40  But  private  owners  of 
ambulances  conducted  for  profit  are  under  the  same 
obligation  to  use  due  care  in  driving  the  same  in 
streets  as  are  owners  of  other  vehicles. 

§  277.  Fire  Department— Personal  Injuries  From.— 
A  fire  department  of  a  municipality  established  and 
maintained  by  it  for  the  purpose  of  suppressing  fires 
is  an  exercise  of  governmental  power.  This  is  au- 
thorized by  legislative  enactment  under  the  police 
power  of  the  state.  Buildings  may  even  be  destroyed 
to  prevent  the  spreading  of  fire  when  necessary, 
without  any  liability.41  So  it  is  an  established  rule, 
founded  upon  grounds  of  public  policy,  that  a  city 
cannot  be  held  liable  for  any  negligence  of  its  fire- 
man in  injuring  person  or  vehicle  while  responding 
to  a  fire  call,  when  engaged  in  the  line  of  duty.42 
To  permit  recoveries  to  be  had  in  these  and  other 
like  cases  would  almost  render  the  city  an  insurer 
of  the  safety  of  persons.  Sound  public  policy  forbids 
such  liability,  even  if  not  prohibited  by  authority. 
An  association  of  underwriters,  which  is  given  the 
right  of  way  in  going  to  a  fire  with  their  patrols  by 
statute,  is  not  thereby  relieved  from  liability  for 
Degligence.43 

40  Maxmilian  v.  Mayor,  62  N.  T.  ICO,  20  Am.  Rep.  468;  Jones  on 
Municipal  Negligence,  sec.  31. 

41  American  Print  Works  v.  Lawrence,  23  N.  J.  L.  590,  57  Am. 
Dec.  420;  Jones  on  Municipal  Negligence,  sec.  31;  Field  v.  Des 
Moines,  39  Iowa,  575,  18  Am.  Rep.  46. 

42  Jewett  v.  New  Haven,  38  Conn.  368,  9  Am.  Rep.  382;  Hafford 
v.  City,  16  Gray,  297;  Fisher  v.  Boston,  104  Mass.  87,  6  Am.  Rep. 
196;  Wilcox  v.  Chicago,  107  111.  334,  47  Am.  Rep.  434;  Welsh  v. 
Rutland,  56  Vt.  228,  48  Am.  Rep.  762;  Grube  v.  St.  Paul,  34  Minn. 
402,  36  N.  W.  228. 

43  Newcomb  v.  Boston  Protective  Dept,  146  Mass.  596,  4  Am. 
St.  Rep.  354,  16  N.  E.  555. 
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§  278.    Automobiles— Their  Use  in  Streets  and  Roads. 

Automobiles  and  locomobiles  are  taking  a  place  as 
one  of  the  modern  means  of  conveyance  with  general 
acquiescence  of  people  and  the  courts.  The  principal 
difficulty  is  in  their  causing  fright  to  horses,  thus  in- 
juring person  or  property,  but  it  is  said  that  "if  the 
horse  is  to  keep  up  with  the  procession  he  must  get 
accustomed  to  the  automobile,  and  not  shy  when  it 
appears  on  the  public  highways."  The  horse  has 
no  paramount  or  exclusive  right  to  the  road.  In 
the  only  cases  so  far  in  which  the  liability  of 
persons  using  automobiles  has  been  considered,  it 
has  been  held  that  they  must  stand  upon  the  same 
footing  as  carriages  and  other  vehicles.  Electric 
street-cars  have  caused  many  runaways.  Automo- 
biles, operating  without  steam  by  storage  batteries 
or  by  gasoline  explosion  engines,  running  at  a  mod- 
erate speed,  may  cause  fright  to  horses  unused  to 
them,  but  there  can  be  no  right  of  action  so  long  as 
there  is  no  negligence  in  their  use  and  management.44 
Undoubtedly,  however,  rules  of  law  will  yet  be  formu- 
lated as  to  the  care  to  be  observed  in  their  use. 
Questions  of  the  rate  of  speed  at  which  they  may  run 
in  thickly  populated  districts,  and  upon  the  country 
highways,  will  arise  when  injuries  occur.  Propellers 
of  such  vehicles  cannot  be  content  with  their  right 
to  use  the  streets  and  roads,  but  must  observe  what- 
ever care  is  necessary  in  their  use  so  as  to  guard  the 
rights  of  others.  If  they  cause  fright  to  horses,  or  are 
about  to  cause  fright  to  them,  their  owners  must 
use  care  and  prudence  to  avoid  injury,  although  it 
is  well  settled  that  no  cause  of  action  will  arise  from 

44  Sutherland,  J.,  of  Rochester,  N.  Y.,  Monroe  county  court, 
Nason  v.  West  (1900),  65  N.  Y.  Supp.  651,  31  Misc.  Rep.  583.  Con- 
tra, Dixon,  J.,  of  New  Jersey,  Bergin  circuit,  a  case  in  which  a 
woman  received  injuries  in  a  runaway,  from  which  she  died. 
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mere  fright  alone,  unaccompanied  by  personal  in- 
jury.45 Practically,  many  of  the  rules  governing  the 
use  of  bicycles  will  apply  to  this  mode  of  conveyance, 
and  their  use  is  a  proper  subject  of  statutory  or  mu- 
nicipal regulation.46  Nor  will  it  do  to  say  that  it  is 
proper  to  run  any  kind  of  a  contrivance  upon  the 
street  in  which  persons  may  be  carried.  "A  machine 
that  would  go  puffing  and  snorting  through  the 
streets,  trailing  clouds  of  steam  and  smoke,  might 
be  a  nuisance."47 

§  279.  Bicycles— Their  Legal  Status.— It  did  not 
take  long  upon  the  advent  of  the  bicycle  for  it  to  ac- 
quire its  legal  status  as  a  vehicle.  It  has  been  said 
that  although  its  use  for  the  purpose  of  locomotion 
and  travel  is  quite  modern,  yet  it  is  a  vehicle  of  great 
convenience,  and  the  courts  have  unanimously  placed 
it  upon  an  equality  with,  and  to  be  governed  by  the 
same  rule  as,  persons  riding  or  driving  any  other 
vehicle  or  carriage.48  This  is  denied  in  North  Caro- 
lina, where  a  statute  forbidding  its  use  was  sustained 
as  constitutional.49  The  nature  of  this  instrument 
of  conveyance  may,  however,  require  special  and  dif- 
ferent regulation  as  to  lights  for  the  protection  of 
others.50    Being  considered  in  law    a    vehicle,  the 

45  Ante,  sec.  257. 

46  Parkins  v.  Prist,  L.  R.  7  Q.  B.  D.  313. 

47  Nason  v.  West,  65  N.  Y.  Supp.  651,  31  Misc.  Rep.  583. 

48  Taylor  v.  Goodwin,  L.  R.  4  Q.  B.  228;  Mercer  v.  Corbin,  117 
Ind.  450,  10  Am.  St.  Rep.  76,  20  N.  E.  132  (a  "two-wheeled  veloci- 
pede," which  is  a  "light  carriage");  Meyers  v.  Hinds,  110  Mich. 
300,  64  Am.  St.  Rep.  345,  68  N.  W.  156;  Holland  v.  Bartch,  120  Ind. 
46,  16  Am.  St.  Rep.  307,  22  N.  E.  83;  Thompson  v.  Dodge,  58  Minn. 
555,  49  Am.  St.  Rep.  533,  60  N.  W.  545;  State  v.  Collins,  16  R.  I. 
371,  17  Atl.  131. 

49  State  v.  Yopp,  97  N.  C.  477,  2  Am.  St.  Rep.  305,  2  S.  E.  458. 

50  Elliott  on  Roads  and  Streets,  sec.  852. 
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proper  place  for  it  to  be  run  is  upon  the  streets,  and 
not  upon  the  sidewalk.51 

§  280.  Relative  Rights  of  Bicycle  Traveler  and  Oth- 
ers.— Travelers  on  bicycles  being  upon  an  equality 
with  other  travelers  upon  streets  and  highways,  it 
follows  that  they  are  entitled  to  the  rights  of 
the  road;  that  the  rights  and  duties  of  a  person  on  a 
bicycle  and  drivers  of  other  vehicles  are  reciprocal; 
that  the  rules  governing  the  law  of  the  road  are 
equally  applicable  to  both.52  The  law  of  the  road 
requires  the  driver  of  a  wagon  to  accord  one  on  a 
bicycle  the  same  privileges  and  rights  in  the  high- 
way as  though  he  were  using  a  carriage.53 

§  281.  Personal  Injury  in  Use  of  Bicycle.— There  are 
a  number  of  duties,  in  addition  to  the  statutory  or 
customary  duty  of  observing  the  law  of  the  road, 
which  must  be  observed  by  all  travelers,  a  violation 
of  which  constitutes  actionable  negligence.  What 
part  the  violation  of  the  statute  may  play  in  actions 
for  personal  injury  is  an  important  question.  Even 
though  one  traveler  may  be  on  the  wrong  side  of 
the  road,  those  whom  he  may  be  passing  still  owe 
him  the  duty  of  ordinary  care  to  avoid  injuring  him. 
Even  though  a  person  be  on  the  right  side  of  the 
road,  and  approaches  another  traveler  on  the  same 
side,  or  on  his  wrong  side,  the  one  on  the  right  side 
cannot  rest  secure  because  he  is  observing  the  law' 
of  the  road,  but  must  still  use  ordinary  care  to  avoid 
being  injured,  and  if  he  does  not  do  so,  he  is  in  no 

5i  Mercer  v.  Corbin,  117  Ind.  450,  10  Am.  St.  Rep.  76,  20  N.  E. 
132. 

52  Foote  v.  American  Product  Co.,  195  Pa.  St.  190,  78  Am.  St. 
Rep.  806,  45  Atl.  934.    See  cases  cited  ante,  sec.  269,  note. 

53  Id. 
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position  to  complain  of  the  injury.54  On  the  con- 
trary, if  the  traveler  who  is  on  the  right  side  does 
observe  ordinary  care  to  avoid  injury,  but  sustains 
injury  by  collision  because  another  traveler  refuses 
to  turn  out,  the  latter  is  liable.55  The  presumption 
in  such  case  is  that  the  injury  is  caused  by  the  negli- 
gence of  the  one  on  the  wrong  side  of  the  road,  or  if 
one  turns  to  the  left,  upon  passing  on  dark  night, 
even  under  the  statute  is  regarded  merely  as  prima 
facie  negligence,  not  conclusive.56  If  a  bicyclist 
passes  a  pedestrian  on  the  same  road  going  in  the 
same  direction,  the  bicyclist  is  liable  for  damage  re- 
sulting to  the  pedestrian  from  the  collision  between 
them,  provided  the  pedestrian  is  without  fault;57 
it  is  the  duty  of  the  bicyclist  in  such  instance  to 
have  passed  the  pedestrian  in  the  most  convenient 
manner  under  the  circumstances.38  A  very  appro- 
priate municipal  regulation  is  made  for  the  manage- 
ment of  "wheels"  at  night  on  account  of  their  noise- 
less character,  by  requiring  lights  and  bells  to  be 
carried  thereon.  It  has  been  considered  that  where 
a  cyclist  rides  without  a  signal  light  or  bell  in  a 
public  thoroughfare,  where  he  is  liable  to  meet  mov- 
ing vehicles  or  pedestrians  at  a  time  when  objects 
cannot  be   readily   discerned,  is,  a®  matter  of  law, 

64  Parker  v.  Adams,  12  Met.  415,  46  Am.  Dec.  694;  Washburn 
v.  Tracy,  2  D.  Chip.  128,  15  Am.  Dec.  661;  Smith  v.  Smith,  2  Pick. 
621,  13  Am.  Dec.  464. 

55  Brooks  v.  Hart,  14  N.  H.  307;  Schockley  v.  Shepherd,  9  Houst. 
270,  32  Atl.  173. 

56  Riepe  v.  Elting,  89  Iowa,  82,  48  Am.  St.  Rep.  356,  56  N.  W. 
285,  and  note,  citing  Smith  v.  Gardner,  11  Gray,  418;  Wrinn  v. 
Jones,  111  Mass.  360;  Cook  v.  Fogarty,  103  Iowa,  500,  72  N.  W.  677. 

57  Meyers  v.  Hinds,  110  Mich.  300,  64  Am.  St.  Rep.  345,  68  N.  W. 
156. 

58  Id.;  Elliott  on  Roads  and  Streets,  sees.  621,  622;  Knowles  v. 
Crompton,  55  Conn.  336,  11  Atl.  593. 
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guilty  of  negligence.59  A  person  may  be  liable  for 
assault  and  battery  by  riding  a  bicycle  against  an- 
other standing  on  the  sidewalk.60  As  a  bicycle  is 
considered  the  same  as  any  ordinary  vehicle  and  en- 
titled to  all  the  rights  and  privileges  of  the  road,  it 
follows  that  a  wheelman  is  not  bound  to  stop  and 
inquire  whether  an  approaching  horse  is  likely  to 
be  frightened  or  to  anticipate  that  it  will  be,  and 
hence  is  not  liable  for  an  injury  caused  by  frighten- 
ing a  horse  and  causing  a  runaway  if  he  was  observ- 
ing due  care.61  A  person  driving  up  a  steep  hill 
with  a  sharp  turn  in  the  road  which  prevents  a  bicy- 
clist coming  down  the  hill  from  seeing  the  wagon  com- 
ing up  the  hill  is  not  liable  for  a  collision,  if  there 
was  sufficient  room  for  the  bicycle  to  pass.62 

§  282.  Street  Railways— Injuries  Caused  to  Travelers 
by. — Opportunities  are  numerous  for  injuries  to  trav- 
elers upon  the  streets  by  the  negligence  of  street 
railways.  Such,  for  example,  as  may  occur  from  the 
nonrepair  of  streets,  running  down  travelers,  colli- 
sions with  vehicles,  alighting  passengers  passing  be- 
hind car  and  in  front  of  car  passing  in  opposite  di- 
rection, and  the  like.  The  negligence  causing  such 
injuries  may  arise  from  failure  to  take  the  necessary 
precautions  in  sounding  gong,  keeping  a  lookout, 
running  cars  at  unlawful  rate  of  speed,  nonrepair  of 
streets,  and  so  on.  These  various  subjects  will  be 
discussed. 

69  Cook  v.  Fogarty,  103  Iowa,  500,  72  N.  W.  677. 

60  Mercer  v.  Corbin,  117  Ind.  450,  10  Am.  St.  Rep.  76,  20  N.  E. 
132. 

6i  Thompson  v.  Dodge,  58  Minn.  555,  49  Am.  St.  Rep.  533,  60  N. 
W.  545;  Holland  v.  Bartch,  120  Ind.  46,  16  Am.  St.  Rep.  307,  22  N. 
E.  S3. 

62  Rowland  v.  Wanamaker,  193  Pa.  St.  598,  44  Atl.  918. 
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§  283.  Street  Railways— Injuries  to  Travelers  from 
Nonrepair  Of  Streets. — Outside  of  ordinance  or  con- 
tract, a  street  railway  company  is  not  bound  to  keep 
any  portion  of  the  street  in  repair.  So  where  any- 
one is  injured  by  stepping  into  a  hole  between  the 
tracks  of  a  street  railway  he  cannot  recover,  because 
no  defect  in  the  construction  of  a  track  contributes 
toward  the  injury.63  But  where  the  rails  or  other 
parts  of  the  track  protrude  above  the  level  of  the 
street  the  company  is  responsible  for  any  injury 
which  flows  therefrom.64  In  making  excavations  for 
the  construction  or  repair  of  its  road,  a  street  railway 
company  must  cover  or  protect  the  excavations  so 
as  to  prevent  one  traveling  on  the  road  from  falling 
into  them.65 

§  284.  Street  Railways  Continued— Running  down 
Travelers. — The  operation  of  street-cars  in  a  careless 
manner  so  as  to  run  down  persons  traveling  in  the 
street,  or  to  knock  down  electric  wires  which  injure 
those  coming  in  contact  with  them,  and  the  operation 
of  its  machinery,  such  as  cables  and  snow-plows,  so 
as  to  create  a  nuisance,  are  all  negligence  on  the 
part  of  the  company.  The  great  majority  of  the 
cases  under  this  general  branch  of  the  subject  arise 

63  Egan  v.  Forty-second  St.  Ry.  Co.,  19  N.  Y.  St.  Rep.  676,  4 
N.  Y.  Supp.  530.  But  see  Rockford  City  Ry.  Co.  v.  Mathews,  50 
111.  App.  267;  Cline  v.  Crescent  City  Ry.  Co.,  43  La.  Ann.  327,  26 
Am.  St.  Rep.  187,  9  South.  122;  Kraut  v.  Frankford  etc.  Ry.  Co., 
160  Pa.  St.  327,  28  Atl.  783;  Oakland  Ry.  Co.  v.  Fielding,  48  Pa. 
St.  320. 

64  Houston  etc.  Ry.  Co.  v.  Medlenka,  17  Tex.  Civ.  App.  621,  43 
S.  W.  1028;  Wooley  v.  Grand  St.  Ry.  Co.,  83  N.  Y.  121;  Schild  v. 
Central  Park  etc.  R.  R.  Co.,  133  N.  Y.  446,  28  Am.  St.  Rep.  658,  31 
N.  E.  327;  Woodman  v.  Metropolitan  Ry.  Co.,  149  Mass.  335,  14 
Am.  St.  Rep.  427,  21  N.  E.  482;  Rockwell  v.  Third  Ave.  Ry.  Co., 
64  Barb.   438. 

65  Fox  v.  Wharton,  64  N.  J.  L.  453,  45  Atl.  793. 
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from  negligence  on  the  part  of  the  street  railway 
employees  in  operating  the  cars. 

It  is  the  duty  of  the  employees  of  the  street  rail- 
way company  to  use  all  reasonable  precaution  or 
ordinary  care  to  prevent  the  running  down  of  trav- 
elers, such  as  keeping  a  sharp  lookout,  ringing  bells, 
or  giving  signals,  keeping  the  car  under  sufficient 
control,  and  to  not  run  at  too  high  rate  of  speed.  If 
by  keeping  a  constant  watch  a  driver,  gripman,  or 
motorman  can  see  the  liability  of  danger  in  time  to 
prevent  an  injury,  the  railway  company  will  be  liable 
for  his  negligence  in  failing  to  keep  such  watch.66 
Thus  where  the  driver,  gripman  or  motorman  (mo- 
toneer  as  he  is  called  in  some  late  decisions)  allows 
his  attention  to  become  diverted  by  something  with- 
in the  car  itself,67  or  by  objects  along  the  street  or 
road,68  the  street  railway  company  is  liable  for  re- 
sulting injuries  to  travelers.  So  where  a  person  is 
run  down  by  a  street-car  while  he  was  walking  on 
the  track  in  the  same  direction  that  the  car  was 
being  driven,  the  company  cannot  set  up  the  defense 
that  its  motorman  failed  to  see  him  when  it  was  a 
clear  day.69    Where  the  operator  of  a  streetcar  is 

66  Lahey  v.  Central  Park  etc.  R.  R.  Co.,  51  N.  Y.  St.  Rep.  589, 
22  N.  Y.  Supp.  380;  Baird  v.  Citizens'  Ry.  Co.,  146  Mo.  265,  48 
S.  W.  78;  Owens  v.  People's  Pass.  Ry.  Co.,  155  Pa.  St.  334,  26  Atl. 
748. 

67  Levy  v.  Dry-Dock  etc.  Ry.  Co.,  35  N.  Y.  St.  Rep.  769,  S.  C,  58 
Hun,  610,  12  N.  Y.  Supp.  485;  Mentz  v.  Second  Ave  R.  R.  Co.,  3 
Abb.  App.  Dec.  274;  Mangam  v.  Brooklyn  Ry.  Co.,  38  N.  Y.  455,  98 
Am.  Dec.  66;  Chilton  v.  Central  Traction  Co.,  152  Pa.  St.  425,  25 
Atl.  606. 

68  Baltimore  City  Ry.  Co.  v.  McDonnell,  43  Md.  534;  Schnur  v. 
Citizens'  Traction  Co.,  153  Pa.  St.  29,  34  Am.  St.  Rep.  680,  25  Atl. 
650;  Rosenkrantz  v.  Lindell  Ry.  Co.,  108  Mo.  9,  32  Am.  St.  Rep. 
588,  18  S.  W.  890;  Commonwealth  v.  Metropolitan  Ry.  Co.,  107 
Mass.  236;  Weissner  v.  St.  Paul  City  Ry.  Co.,  47  Minn.  468,  50  N. 
W.  606. 

69  Conway  v.  New  Orleans  etc.  Ry.  Co.,  51  La.  Ann.  146,  24  South. 

780. 
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aware  of  the  likelihood  of  injury,  it  is  his  duty  to 
give  warning  of  the  danger  by  gong,  bell,  or  other- 
wise, so  that  the  traveler  may  avoid  it.70  This  is 
especially  true  when  the  company  is  in  the  habit  of 
giving  a  certain  warning  to  laborers  working  on  the 
streets,  which  if  neglected  in  a  single  instance,  where- 
by laborers  are  injured  through  a  failure  to  get  out 
of  the  road.71  While  the  measure  of  care  required 
of  the  servants  of  the  company  is  ordinary  care  to 
avoid  injury,  this  must  vary  according  to  the  circum- 
stances, sometimes  a  very  high  degree  of  care  being 
essential.  Where  the  consequences  of  negligence 
will  probably  be  serious  injury  to  others,  especially 
to  children  on  the  track,  and  where  the  means  of 
avoiding  the  injury  are  completely  within  the  party's 
power,  ordinary  care  requires  almost  the  utmost  de- 
gree of  human  vigilance  and  foresight.72 

§  285.  Street  Railways  Continued— Rate  of  Speed  — 
The  question  of  what  rate  of  speed  may  be  main- 
tained without  being  negligent  depends  upon  so  many 
circumstances  that  it  is  surrounded  by  difficulty. 
The  same  rate  of  speed  of  a  car  may  be  negligence 
under  some  circumstances  and  not  under  others.  A 
car  should  be  run  slower  in  a  street  which  is  crowded 
with  people  or  teams  than  in  one  which  is  little  used 

70  Consolidated  Traction  Co.  v.  Chenowith,  61  N.  J.  L.  554,  35 
Atl.  1067;  Fishback  v.  Steinway  Ry.  Co.,  11  App.  Div.  152,  42  N. 
Y.  Supp.  883;  Owens  v.  People's  Pass.  Ry.  Co.,  155  Pa.  St.  334,  26 
Atl.  748;  Mitchell  v.  Tacoma  Ry.  etc.  Co.,  9  Wash.  120,  37  Pac. 
341;  Bunyan  v.  Citizens*  Ry.  Co.,  127  Mo.  12,  29  S.  W.  842;  Rich- 
mond etc.  Ry.  Co.  v.  Gartright,  92  Va.  627,  24  S.  E.  267;  West 
Chicago  etc.  Ry.  Co.  v.  McCallum,  67  111.  App.  645;  City  Pass.  Ry. 
Co.  y.  Cooney,  87  Md.  261,  39  Atl.  859. 

7i  Owens  v.  People's  Pass.  Ry.  Co.,  155  Pa.  St.  334,  26  Atl.  748. 

72  Philadelphia  etc.  R.  R.  Co.  v.  Kerr,  25  Md.  531;  Schmidt  v. 
St.  Louis  R.  R.  Co.,  149  Mo.  269,  73  Am.  St.  Rep.  380,  50  S.  W.  921; 
Kelsey  v.  Barney,  12  N.  Y.  425. 
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or  along  a  country  road,73  or  where  there  are  apt  to 
be  persons  crossing  the  track  as  at  regular  street 
crossings  than  at  other  places,74  and  especially  if 
those  persons  are  liable  to  be  children.75  So,  too, 
it  would  certainly  be  negligence  to  increase  the  speed 
of  a  car  when  persons  are  on  the  track  a  short  dis- 
tance ahead.76  Again,  a  car  should  be  run  slower 
at  night  than  during  the  day,  if  there  is  no  headlight 
or  means  of  seeing  anyone  upon  the  track  at  any  dis- 
tance ahead  of  the  car.  At  least  it  should  be  run 
slowly  enough  to  enable  the  motorman  to  stop  the 
car  within  the  distance  covered  by  the  light  or  to 
which  he  can  easily  see.77  The  negligence  may  also 
consist  in  running  faster  than  the  ability  to  control 
the  car  will  warrant.  So  where  the  car  is  descend- 
ing a  hill  where  persons  are  continually  crossing,78 
or  a  car  is  overloaded  and  cannot  be  stopped  within 
a  reasonable  distance,  or  a  defect  in  the  brakes  gives 
the  motorman  a  shock  when  he  attempts  to  use  them 
and  thus  interferes  with  his  endeavors  to  stop  the 
car,79  there  is  such  negligence  as  will  render  the  com- 
pany liable  for  injury  proximately  resulting  there- 
from. 

Again,  more  vigilance  is  demanded  of  a  motorman 
on  an  electric-car  than  of  a  gripman  on  a  cable-car, 

73  Hoffman  v.  Syracuse  etc.  Ry.  Co.,  63  N.  Y.  Supp.  442,  50  App. 
Div.  83. 

74  Citizens'  Pass.  Ry.  Co.  v.  Cooney,  87  Md.  261,  39  Atl.  859;  Ber- 
gen Ry.  Co.  v.  Heitman,  61  N.  J.  L.  682,  40  Atl.  651. 

75  Bergen  Ry.  Co.  v.  Heitman,  61  N.  J.  L.  682,  40  Atl.  651. 

76  Grimby  v.  Metropolitan  St.  Ry.  Co.,  51  N.  Y.  Supp.  553,  29 
App.  Div.  335;  Barnes  v.  The  Railway  Co.,  47  La.  Ann.  1218,  49 
Am.  St.  Rep.  400,  17  South.  782. 

77  Gilmore  v.  Federal  etc.  Ry.  Co.,  153  Pa.  St.  31,  34  Am.  St.  Rep. 
682,  25  Atl.  651. 

78  Dallas  Ry.  Co.  v.  Elliott,  7  Tex.  Civ.  App.  216,  26  S.  W.  455. 

79  Thompson  v.  Salt  Lake  etc.  Co.,  16  Utah,  281,  67  Am.  St.  Rep. 
621,  52  Pac.  92. 
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and  of  both  these  than  a  driver  on  a  horse-car,  be- 
cause of  the  greater  speed  and  difficulty  in  stopping 
a  car.80  If  a  child  or  other  person  goes  unexpect- 
edly in  front  of  a  car,  and  the  motorman  has  no  rea- 
son to  expect  any  such  an  act,  and  the  injury  would 
have  occurred  in  the  same  way  if  the  car  is  going  at 
a  normal  and  reasonable  speed,  the  fact  that  it  was 
being  run  at  a  high  rate  of  speed  does  not  render  the 
company  liable,  as  the  excessive  speed  cannot  be  said 
to  be  the  proximate  cause  of  the  injury.81  Street 
railway  companies  cannot  be  held  for  an  injury  to 
a  child  who  suddenly  runs  in  front  of  a  moving  car, 
or  to  one  who,  in  an  absent-minded  way,  walks  in 
front  of  a  car,  when  they  are  using  due  care.82 

§  286.  Street  Railways  Continued— Violation  of  Or- 
dinance.— The  question  of  whether  or  not  the  viola- 
tion of  a  valid  statute  or  ordinance  is  per  se  negli- 
gence is  one  upon  which  the  decisions  are  not  har- 
monious; it  has  been  discussed  at  some  length  in  a 
previous  chapter.83  It  will  be  sufficient  in  this  con- 
nection to  say  that  in  some  states  it  is  held  that  the 
violation  of  a  municipal  ordinance  regulating  the 
speed  at  which  street-cars  are  to  be  operated  upon 
its  streets  is  negligence  per  se,84  while  in  others  it 
is  held  that  it  is  mere  prima  facie  evidence  of  negli- 

80  Gilmore  v.  Federal  etc.  Ry.  Co.,  153  Pa.  St.  31,  34  Am.  St. 
Rep.  682,  25  Atl.  651. 

81  Holdridge  v.  Mendenhall,  108  Wis.  1,  81  Am.  St.  Rep.  871,  83 
N.  W.  1109;  Funk  v.  Electric  Traction  Co.,  175  Pa.  St.  559,  34  Atl. 
861., 

82  Driscoll  v.  Market  St.  Ry.  Co.,  97  Cal.  553,  33  Am.  St.  Rep. 
203,  32  Pac.  591;  Winters  v.  Kansas  City  Ry.  Co.,  99  Mo.  509,  17 
Am.  St.  Rep.  591,  12  S.  W.  652. 

83  Ante,    sec.   255. 

84  Omaha  etc.  Ry.  Co.  v.  Duvall,  40  Neb.  29,  58  N.  W.  531; 
Mueller  v.  Milwaukee  etc.  Ry.  Co.,  86  Wis.  340,  56  N.  W.  914. 
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gence  sufficient  to  go  to  the  jury,85  but  that  it  is  not 
conclusive,  because  the  excessive  speed  may  not  be 
the  proximate  cause  of  the  accident.86 

§  287.  Same— Alighting  Passenger  Passing  in  Front 
of  Car  Going  in  Opposite  Direction. — One  of  the  great- 
est menaces  to  travelers  upon  crowded  streets  of 
cities  comes  from  the  necessity  of  passengers  who 
alight  from  the  car  on  which  they  have  been  riding, 
and  who  have  occasion  to  pass  around  behind  the 
car  from  which  they  have  just  alighted,  over  and 
across  the  other  track,  and  frequently  in  front  of 
cars  going  in  the  opposite  direction  on  such  other 
track.  The  respective  duties  of  such  person  and  the 
servants  in  charge  of  the  cars  of  the  railway  is  an 
interesting  problem.  Circumstances  and  conditions 
are  so  varied  that  no  hard-and-fast  rule  can  be  laid 
down  to  which  the  traveler  must  conform.  Conse- 
quently, we  are  sure  that  the  question  is  in  most 
cases,  following  the  familiar  doctrine  that  where  the 
facts  are  disputed,  or  where  different  minds  might 
honestly  draw  different  conclusions  from  them,  one 
for  the  jury.87  Where  a  passenger  has  been  in  the 
habit  of  daily  traveling  on  a  particular  car  at  stated 
times  with  knowledge  that  when  he  alights  and 
passes  behind,  there  is  always  another  car  passing  in 
an  opposite  direction  on  the  other  track,  a  greater 
degree  of  precaution  should  be  expected  of  him  com- 
mensurate with  his  knowledge.  But  if  such  person 
has  not  such  knowledge,  but  is  only  aware  of  the  run- 
ning of  cars  in  general,  not  so  much  care  is  to  be  ex- 

85  Wright  v.  Maiden  and  Ry.  Co.,  4  Allen,  283;  Weber  v.  Kansas 
City  Cable  Ry.  Co.,  100  Mo.  194,  18  Am.  St.  Rep.  541,  12  S.W.  804, 
13  S.  W.  587. 

86  Hanlon  v.  South  Boston  Horse  R.  R.  Co.,  129  Mass.  310. 

87  Consolidated  Traction  Co.  v.  Scott,  58  N.  J.  L.  682,  55  Am.  St. 
Rep.  620,  34  Atl.  1094. 
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pected  of  him.  The  general  rule  that  he  must  observe 
ordinary  care,  must  use  his  senses,  his  eyes,  his  ears, 
and  must  do  that  which  is  reasonable  under  the  cir- 
cumstances to  avoid  injury  to  himself,  must  govern 
and  control  his  actions.  As  stated  by  one  court: 
"Undoubtedly,  the  footman  must  reasonably  use  his 
senses  for  his  own  protection,  and  if  he  knows  of 
the  approach  of  a  vehicle,  and,  using  his  faculties, 
perceives  that  he  cannot  continue  on  without  dan- 
ger of  collision,  he  may  not  rush  forward  regardless 
of  consequences." 

He  is  not  bound  to  anticipate  negligence  on  the 
part  of  drivers  of  vehicles,  but  has  the  right  to  as- 
sume that  they  will  not  be  negligent.88  The  ordinary 
rules  governing  the  conduct  of  persons  about  to  cross 
the  street  are  called  into  use  here,  and  this  is  dis- 
puted ground  as  shown  at  another  place. 

In  one  very  strong  case  the  court  held  that  ordi- 
nary care  does  not  require  the  traveler  to  look  in 
both  directions  for  the  approach  of  a  car,  and  hence 
failure  so  to  do  does  not  constitute  negligence.  Con- 
sequently, if  in  such  case  the  servants  of  the  railway 
have  been  guilty  of  negligence,  there  can  be  recov- 
ery*9 The  questions  in  such  cases,  as  already  stated, 
will  ordinarily  be  for  the  jury.90  Negligence  of  the 
railway  will  arise  when  its  servants  fail  to  observe 
the  rights  of  such  persons,  running  at  a  high  rate  of 
speed,  failure  to  sound  the  gong,  and  the  like.91 

§  288.  Street  Railways— Relative  Rights  of  Travelers 
at  Crossings. — Street  railways  stand  on  no  different 
footing  with  respect  to  the  right  to  use  the  streets 

88  Cincinnati  St.  Ry.  v.  Snell,  54  Ohio  St.  206,  43  N.  E.  207. 

89  Cincinnati  Street  Ry.  v.  Snell,  54  Ohio  St  197,  43  N.  E.  207. 

90  Id.;  Consolidated  Traction  Co.  v.  Scott,  58  N.  J.  L.  682,  53 
Am.  St.  Rep.  620,  34  Atl.  1094. 

si  Id. 
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in  connection  with  foot-travelers,  than  do  ordinary 
vehicles.  Their  rights  are  equal.  As  matter  of  law, 
it  is  as  mnch  the  duty  of  the  vehicle  to  keep  out  of 
the  way  of  the  footman,  and  especially  so  at  cross- 
ings, as  it  is  for  the  latter  to  escape  being  run  over, 
giving  due  consideration  to  the  greater  difficulty  of 
guiding  and  arresting  the  progress  of  the  vehicle.92 
There  is  no  priority  of  right,  so  that  the  right  of 
neither  is  exclusive.  What,  then,  is  the  respective 
duty  of  each — footman  and  railway  company? 

Ordinary  care  being  the  standard  required  of  each, 
what  precautionary  measures  on  the  part  of  the  foot- 
man must  be  observed  to  avoid  injury?  It  is  pretty 
generally  conceded  that  the  observance  of  due  care 
does  not  require  him  to  "stop,  look,  and  listen"  to  the 
same  extent  and  manner  as  is  necessary  in  approach- 
ing and  crossing  steam  railway  tracks.  At  least,  as 
matter  of  law,  it  is  not  negligence  on  his  part  by 
failing  so  to  do,  as  it  is  in  crossing  the  ordinary  steam 
railroad.93  Mr.  Justice  Spear,94  speaking  with  ref- 
erence to  this  subject,  said:  "We  suppose  the  rule  for 
street-cars  is  the  same  as  for  other  vehicles,  and  if 
the  footman  is  required,  in  a  crowded  thoroughfare, 
to  look  up  and  down  and  wait  until  all  possibility 
of  collision  is  past,  it  would  be  like   sitting   on  the 

92  Cincinnati  Street  Ry.  v.  Snell,  54  Ohio  St  205,  43  N.  E.  207. 

93  Moebus  v.  Herrmann,  108  N.  Y.  354,  2  Am.  St.  Rep.  440,  15  N. 
E.  415;  Shea  v.  St.  Paul  City  Ry.,  50  Minn.  395,  52  N.  W.  902; 
Newark  Passenger  Ry.  Co.  v.  Block,  55  N.  J.  L.  605,  27  Atl.  1067; 
Lynam  v.  Union  Ry.,  114  Mass.  83;  Consolidated  Traction  Co.  v. 
Scott,  58  N.  J.  L.  682,  55  Am.  St.  Rep.  620,  34  Atl.  1094;  Cincinnati 
Street  Ry.  v.  Snell,  54  Ohio  St.  197,  208,  43  N.  E.  207;  Evansville 
St.  Ry.  Co.  v.  Gentry,  147  Ind.  408,  62  Am.  St.  Rep.  421,  44  N.  E. 
311;  Kennedy  v.  St.  Paul  City  Ry.,  59  Minn.  45,  60  N.  W.  810. 
Held,  negligence  per  se  not  to  "look  and  listen":  Omslaer  v.  Pitts- 
burg etc.  Traction  Co.,  168  Pa.  St.  519,  47  Am.  St.  Rep.  901,  32 
Atl.  50. 

94  Cincinnati  St.  Ry.  v.  Snell,  54  Ohio  St.  208,  43  N.  E.  207. 
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bank  until  the  stream  should  run  dry,  and  there 
would  be  but  few  hours  in  the  busy  part  of  the  day 
when  it  would  be  practicable  to  cross." 

In  Pennsylvania,  so  much  of  the  rule  as  requires 
a  person  about  to  cross  the  tracks  of  a  steam  railroad 
to  "look  and  listen"  to  discover  whether  a  train  is 
approaching  is  applicable  to  the  crossing  of  a  street 
railway  operated  by  cable  or  electricity.95  But  at 
the  same  time  it  is  properly  said  in  this  state  that: 
"There  is  no  settled  rule  which  demands  that  he 
shall  stop  before  crossing  a  street  railway,  nor  does 
it  appear  desirable  that  there  should  be.  Such  a 
rule  would  materially  interfere  with  travel  on  the 
street,  and  ordinarily  there  would  be  no  occasion  to 
apply  it,  'because,  on  nearing  the  crossing,  his  sight 
and  hearing  would  sufficiently  advise  him  whether 
there  was  opportunity  for  safe  passage  over  it. 
There  may  be,  however,  situations  in  which  ordinary 
care  would  require  that  he  should  stop  as  well  as 
look  and  listen  before  attempting  to  cross."  96  There 
is  commendable  wisdom  in  this  statement.  While 
the  "look  and  listen"  rule  cannot  be  logically  applied 
to  street  railways,  because  of  the  radical  difference 
between  the  method  of  operation  of  steam  and  street 
railways,  there  is  sound  logic  and  reason  in  the  rule 
that  one  about  to  cross  a  street  should  look  in  both 
directions   before   going  upon  the  track.9?7     Street- 

95  Carson  v.  Federal  Street  Ry.,  147  Pa.  St  219,  30  Am.  St.  Rep. 
727,  23  Atl.  369;  Ehrisman  v.  East  Harrisburg  etc.  Ry.,  150  Pa.  St. 
180,  24  Atl.  596;  Wheelahan  v.  Philadelphia  Traction  Co.,  150  Pa. 
St.  187,  24  Atl.  688;  Omslaer  v.  Pittsburg  etc.  Traction  Co.,  168  Pa. 
St.  519,  47  Am.  St.  Rep.  901,  32  Atl.  50. 

96  Omslaer  v.  Pittsburg  etc.  Traction  Co.,  168  Pa.  St.  519,  47 
Am.  St.  Rep.  901,  32  Atl.  50. 

97  McGee  v.  Consolidated  St.  Ry.  Co.,  102  Mich.  107,  47  Am.  St. 
Rep.  507,  60  N.  W.  293;  Gardner  v.  Detroit  etc.  Ry.,  97  Mich.  240, 
56  N.  W.  603;  Driscoll  v.  Market  etc.  Ry.  Co.,  97  Cal.  553,  33  Am. 
St.  Rep.  203,  32  Pac.  591. 
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cars  are  such  a  convenience  and  necessity  in  modern 
city  life,  and  people  have  become  accustomed  to  them 
as  much  as  they  have  to  ordinary  vehicles;  they  pass 
frequently  and  may  be  stopped  speedily,  and  people 
familiar  with  this  hurried  method  of  travel  are  ex- 
pected to  keep  up  with  the  times  and  regulate  their 
conduct  accordingly.  Consequently,  what  would  be 
contributory  negligence  on  the  part  of  those  perfectly 
familiar  with  modern  methods  would  not  be  as  to 
those  who  are  unfamiliar  therewith.  These  sugges- 
tions make  it  apparent  that  the  "look  and  listen" 
rule  applicable  to  steam  railroads  which  do  not  run 
in  crowded  thoroughfares,  but  which  run  through 
the  country  at  comparatively  long  intervals  of  time 
can  have  no  possible  application  to  street  railway 
service.98  This  much  for  the  duties  of  the  footman. 
Next  as  to  the  duties  of  the  servants  or  agents  of  the 
railway  company. 

§  289.  Same  Continued — Care  Required  of  Railway 
at  Street  Crossings. — The  rights  of  pedestrians  or  of 
persons  in  vehicles  and  street  railways  being  equal, 
it  follows  that  the  servants  of  the  railway  company 
must  observe  such  precautions  as  will  be  reasonably 
necessary  to  protect  those  using  the  street  crossings. 
Much  greater  caution  must  be  observed  by  the  com- 
pany at  such  crossings  than  on  the  street  between 
them,  though  this  does  not  warrant  the  inference 
that  a  car  may  be  run  without  caution  except  on 
approaching  the  crossing.  Not  only  must  the  ser- 
vants be  on  the  lookout  for  pedestrians  crossing  the 
street,  but  also  for  persons  who  may  be  alighting 
from  a  car  stopping  at  the  same  crossing,  who  may 
turn  and  go  across  the  track  upon  which  a  car  may 

98  Driscoll  v.  Market  St  Cable  Ry.  Co.,  97  Cal.  553,  33  Am.  St. 
Rep.  203,  32  Pac.  591. 
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be  coming  from  the  other  direction.  Servants  of  the 
company  must  bear  in  mind  that  an  alighting  pas- 
senger who  turns  to  go  across  the  other  track  by 
going  in  the  rear  of  the  car  does  not  have  an  oppor- 
tunity to  observe  the  approach  of  the  car  on  the  other 
track.  The  motorman  should,  therefore,  constantly 
sound  the  gong,  and  regulate  the  speed  of  his  car  so 
that  he  may  readily  control  it.  The  company  is  re- 
quired to  regulate  the  movements  of  its  cars  at  the 
intersection  of  streets  when  receiving  or  discharging 
passengers  from  a  standing  car,  as  not  to  unneces- 
sarily expose  pedestrians  to  danger  from  collision 
with  a  passing  car  on  an  adjacent  track."  The  com- 
pany is  held  to  a  degree  of  care  commensurate  with 
the  circumstances  of  each  particular  case,  and  with 
the  dangers  incident  to  the  propelling  power  used 
by  it.  The  circumstances  necessarily  vary,  and  the 
conduct  of  the  parties  must  be  considered  in  the  light 
of  their  surroundings. 

It  is  the  clear  duty  of  a  motorman,  when  he  ap- 
proaches a  public  crossing,  to  look  and  ascertain 
whether  or  not  the  track  is  clear,  to  sound  the  gong 
as  a  warning,  and  to  keep  his  car  under  control.  A 
failure  to  do  this  is  negligence.100  Not  only  must 
he  keep  a  lookout,  but  he  must  run  his  car  at  such 
a  rate  of  speed,  upon  approaching  the  crossing,  keep- 
ing such  control  of  his  car  as  will  enable  him  upon 
discovering  danger  of  a  traveler  to  bring  it  to  a  full 
stop.10*  Eapid  running  at  a  crossing,  or  running  a 
car  over  a  crossing  at  a  rapid  rate  of  speed,  without 

99  Consolidated  Traction  Co.  v.  Scott,  58  N.  J.  L.  682,  55  Am.  St. 
Rep.  620,  34  Atl.  1094. 

100  Hall  v.  Ogden  City  St.  Ry.,  13  Utah,  243,  57  Am.  St.  Rep.  726, 
44  Pac.  1046;  Johnson  v.  Reading  City  Pass.  Ry.,  160  Pa.  St.  647, 
40  Am.  St.  Rep.  752,  28  Atl.  1001. 

101  Birmingham  Ry.  etc.  Co.  v.  City  Stable  Co.,  119  Ala.  615,  72 
Am.  St.  Rep.  955,  24  South.  558. 
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slowing  up  the  car  is  itself  evidence  of  negligence.103 
So  is  it  negligence  on  the  part  of  the  gripman  or  mo- 
torman  to  gaze  at  houses  or  other  objects  while  the 
car  is  in  motion.103  It  is  said  that  he  should  exer- 
cise the  highest  degree  of  care  to  avoid  collisions 
at  street  crossings,  and  to  use  air  care  that  prudence 
may  suggest  in  looking  about  and  listening  to  assure 
himself  that  the  track  is  clear  and  safe.104  Failure 
to  ring  a  bell  at  a  street  crossing  is  negligence.105 

The  question  of  what  is  proper  care  and  precau- 
tion on  the  part  of  those  in  charge  of  cars  to  prevent 
accident  is  a  question  of  fact  in  each  case.106  So  in 
the  case  of  one  who,  upon  alighting  from  a  car  passes 
behind  it  and  attempts  to  cross  another  track  when 
he  is  struck  by  an  approaching  car,  which  is  being 
run  at  its  ordinary  speed,  but  there  is  no  evidence 
that  any  signal  or  warning  of  its  approach  is  given, 
the  questions  of  the  negligence  of  the  company  and 
that  of  the  injured  are  for  the  jury.107 

§  290.  Street  Railways  Continued— Negligence  of  the 
Company  Must  be  the  Proximate  Cause.— in  this  as  in 
other  branches  of  negligence  the  injury  must  be  the 
proximate  result  of  the  acts  or  omissions  of  the  street 
railway  company.     So  the  company  is  not  liable  for 

102  Evers  v.  Philadelphia  Traction  Co.,  176  Pa.  St.  376,  53  Am. 
St.  Rep.  674,  35  Atl.  140;  Evansville  St.  R.  R.  Co.  v.  Gentry,  147 
Ind.  408,  62  Am.  St.  Rep.  421,  44  N.  E.  311. 

103  Schnur  v.  Citizens'  Traction  Co.,  153  Pa.  St.  29,  34  Am.  St. 
Rep.  680,  25  Atl.  650. 

104  Thoresen  v.  La  Crosse  City  Ry.  Co.,  87  Wis.  597,  41  Am.  St. 
Rep.  64,  58  N.  W.  1051. 

105  Driscoll  v.  Market  Street  etc.  Ry.,  97  Cal.  553,  33  Am.  St.  Rep. 
203,  32  Pac.  591. 

106  Schulman  v.  Houston  Ry.  Co.,  15  Misc.  Rep.  30,  36  N.  Y. 
Supp.  439;  Consolidated  Traction  Co.  v.  Scott,  58  N.  J.  L.  682,  55 
Am.  St.  Rep.  620,  34  Atl.  1094;  Driscoll  v.  Market  St.  Ry.  Co.,  97 
Cal.  553,  33  Am.  St.  Rep.  203,  32  Pac.  591. 

107  Dobert  v.  Troy  City  Ry.  Co.,  91  Hun,  28,  36  N.  Y.  Supp.  105. 
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a  failure  to  provide  a  headlight  for  a  street-car 
when  it  has  complied  with  a  city  ordinance  by  dis- 
playing colored  lights  on  the  front  and  rear  of  the 
car.108  Nor  for  a  failure  of  its  employees  to  sound 
a  gong  or  bell  where  the  person  injured  saw  or  knew 
that  the  car  was  coming.109  Again,  if  the  person  in- 
jured comes  upon  the  track  so  close  to  the  car  that 
it  cannot  be  stopped  in  time  to  avoid  injury  with 
the  use  of  reasonable  care,  the  company  is  not  lia- 
ble.110 And  this  is  true  whether  the  company  is  neg- 
ligent in  that  the  motorman  did  not  keep  a  close 
watch  or  not.111  A  motorman  has  the  right  to  as- 
sume that  a  person  about  to  cross  the  street  can 
hear  and  will  stop  before  reaching  the  track  to  allow 
the  car  to  pass.112 

§  291.  Street  Railway  Companies— Contributory  Neg- 
ligence.— The  usual  doctrines  of  contributory  negli- 
gence also  apply  to  this  subject,  and  if  the  negli- 
gence of  the  person  injured  is  the  proximate  cause 
of  his  injury,  this  will  defeat  his  right  of  recovery. 

108  McGee  v.  Consolidated  St.  Ry.  Co.,  102  Mich.  107,  47  Am.  St 
Rep.  507,  60  N.  W.  293. 

109  Bethel  v.  Cincinnati  St.  Ry.  Co.,  15  Ohio  C.  C.  381,  8  Ohio 
Dec.  310;  Anderson  v.  Metropolitan  St.  Ry.  Co.,  61  N.  Y.  Supp.  899, 
30  Misc.  Rep.  104;  Driscoll  v.  Market  St.  Ry.,  97  Cal.  553,  33  Am. 
St.  Rep.  203,  32  Pac.  591. 

no  Driscoll  v.  Market  St.  Ry.  Co.,  97  Cal.  553,  33  Am.  St.  Rep. 
203,  32  Pac.  591;  Kennedy  v.  St.  Louis  Ry.  Co.,  43  Mo.  App.  1; 
Trumbo  v.  City  Street-car  Co.,  89  Va.  780,  17  S.  E.  124;  Fenton  v. 
Second  Ave.  Ry.  Co.,  126  N.  V.  625,  26  N.  E.  967;  Dorman  v.  Broad- 
way Ry.  Co.,  117  N.  Y.  655,  23  N.  E.  162;  Bernhard  v.  Rochester 
Ry.  Co.,  68  Hun,  369,  22  N.  Y.  Supp.  821;  Ewing  v.  Atlantic  Ave. 
Ry.  Co.,  34  N.  Y.  St.  Rep.  113,  11  N.  Y.  Supp.  626;  Coughtry  v. 
Willamette  Ry.  Co.,  21  Or.  245,  27  Pac.  1031;  Christensen  v.  Union 
Trunk  Line,  6  Wash.  75,  32  Pac.  1018;  McManigal  v.  South  Side 
Ry.  Co.,  181  Pa.  St.  358,  37  Atl.  516. 

in  Graham  v.  Consolidated  etc.  Ry.  Co.,  64  N.  J.  L.  10,  44  Atl. 
964;  Gould  v.  Union  Traction  Co.,  190  Pa.  St.  198,  42  Atl.  477. 

112  Schulte  v.  Ry.  Co.,  44  La.  Ann.  509,  10  South.  811. 
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So  if  one  sees  or  knows  that  a  car  is  coming  in  time 
to  avoid  it  and  fails  to  do  so,113  or  if  he  neglects  to 
make  use  of  his  senses  such  as  will  inform  him  as  to 
the  safety  of  crossing  the  tracks,114  the  railway  com- 
pany will  not  be  liable,  unless  the  act  of  the  operator 
of  the  car  was  willful  and  malicious.115  The  fact 
that  the  injured  person  has  voluntarily  prevented 
himself  from  using  some  of  his  faculties,  as  where 
a  driver  goes  across  a  street-car  track  with  drawn 
curtains  on  his  carriage,116  or  by  wearing  a  wide 
sunbonnet  which  obstructs  the  view,117  or  by  the 
excessive  use  of  intoxicants,118  does  not  relieve  him 
from  the  duty  to  make  use  of  these  senses  which  are 
impaired.  Again,  if  by  nature  certain  means  of  ob- 
servation are  disabled,  one  is  not  relieved  from  the 
duty  to  make  use  of  those  capable  of  being  used.  In- 
deed, it  would  seem  that  he  ought  to  be  more  diligent 
in  the  use  of  his  faculties  which  are  unimpaired. 
Those  who  are  deaf  and  blind  come  under  this  rule.119 

us  Flanagan  v.  People's  etc.  Ry.  Co.,  163  Pa.  St.  102,  29  Atl. 
•743;  Block  v.  Harlem  etc.  Ry.  Co.,  28  N.  Y.  St.  Rep.  495,  9  N.  Y. 
Supp.  164;  Morey  v.  Glocester  Ry.  Co.,  171  Mass.  164,  50  N.  E.  530; 
Patterson  v.  Townsend,  91  Iowa,  725,  59  N.  W.  205. 

114  Thompson  v.  Buffalo  Ry.  Co.,  145  N.  Y.  196,  39  N.  E.  709; 
O'Rourke  v.  New  Orleans  Ry.  Co.,  51  La.  Ann.  755,  25  South.  323; 
Sheets  v.  Connolly  Ry.  Co.,  54  N.  J.  L.  518,  24  Atl.  483;  Masser  v. 
Chicago  etc.  Ry.  Co.,  68  Iowa,  602,  27  N.  W.  776;  Brady  v.  Con- 
solidated Traction  Co.,  63  N.  J.  L.  25,  42  Atl.  1054;  Morey  v.  Glou- 
cester Ry.  Co.,  171  Mass.  164,  50  N.  E.  530;  Mullen  v.  Springfield 
St.  Ry.  Co.,  164  Mass.  450,  41  N.  E.  664. 

us  Fonda  v.  St.  Paul  City  Ry.  Co.,  71  Minn.  438,  70  Am.  St.  Rep. 
341,  74  N.  W.  166. 

lie  Thomas  v.  Citizens'  Pass.  Ry.  Co.,  132  Pa.  St.  504,  19  Atl. 

286. 
117  Schulte  v.  New  Orleans  etc.  Ry.  Co.,  44  La.  Ann.  509,  10 

South.  811. 

lis  West  Chicago  Ry.  Co.  v.  Ranstead,  70  111.  App.  Ill;  Button 
v.  Hudson  etc.  Ry.  Co.,  18  N.  Y.  248. 

119  Thompson  v.  Salt  Lake  etc.  Co.,  16  Utah,  281,  67  Am.  St. 
Rep.  621,  52  Pac.  92;  Robbins  v.  Springfield  Ry.  Co.,  165  Mass.  30, 
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§  292.    Rights  of  Travelers  to   Use  Tracks.— The 

rights  of  travelers  on  the  streets  and  of  street  rail- 
way companies  in  their  use  being  correlative,  it  fol- 
lows that  one  driving  upon  the  tracks  cannot  be  con- 
sidered as  a  trespasser,  but  he  should  yield  the  track 
promptly  on  sight  of  an  approaching  car,  and  may 
be  considered  at  fault  if  he  negligently  remains 
there.120 

§  293.  Steam  Railway  Crossings— Relative  Rights  of 
Travelers  and  Railway.— Under  this  heading  the  gen- 
eral rules  and  principles  of  law  governing  the  duties 
and  obligations  of  persons  on  foot  or  in  vehicle,  cross- 
ing tracks  of  steam  railways,  and  the  agents  or  ser- 
vants of  the  railway,  will  be  briefly  discussed,  an  ex- 
tended treatment  of  the  subject  being  here  impracti- 
cable. 

It  is  said  that  "in  a  sense  the  rights  of  the  trav- 
eler and  the  railroad  company  upon  a  highway  cross- 
ing are  equal.  Neither  has  an  exclusive  right  to  use 
it,  and  both  are  bound  to  do  what  the  law  requires 
of  them.  The  right  of  the  company  is,  however, 
superior  in  one  respect,  and  that  is,  the  right  to.  the 
priority  of  passage.  Of  necessity  this  must  be  true, 
since  it  cannot  be  legally  possible  that  trains  must 
be  brought  to  a  halt  at  every  highway  crossing  in 
order  to  allow  travelers  to  cross."131     The  railroad 

42  N.  E.  334;  Hall  v.  West  End  etc.  Ry.  Co.,  168  Mass.  461,  47  N. 
E.  124;  Schulte  v.  New  Orleans  etc.  Ry.  Co.,  44  La.  Ann.  509,  10 
South.  811. 

120  Thatcher  v.  Central  Traction  Co.,  166  Pa.  St.  66,  45  Am. 
St.  Rep.  645,  30  Atl.  1048;  Rascher  v.  East  Detroit  etc.  Ry.  Co.,  90 
Mich.  413,  30  Am.  St.  Rep.  447,  51  N.  W.  463. 

121  Chicago  etc.  R.  R.  Co.  v.  Boggs,  101  Ind.  522,  51  Am.  Rep. 
761;  Ohio  etc.  R.  R.  Co.  v.  Walker,  113  Ind.  196,  3  Am.  St.  Rep.  638, 
15  N.  E.  234;  Louisville  etc.  Ry.  Co.  v.  Phillips,  112  Ind.  59,  2  Am. 
St.  Rep.  155,  13  N.  E.  132;  English  v.  Southern  Pacific  Co.,  13 
Utah,  407,  57  Am.  St.  Rep.  772,  45  Pac.  47. 
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company  as  owner  has  the  right  of  passage  and  of 
use  of  its  tracks  at  highway  crossings  in  the  ordi- 
nary manner,  and  so  do  the  public  have  a  right  of  way 
and  of  passage  across  the  railroad  track  to  be  used 
and  enjoyed  in  the  ordinary  manner.  These  rights 
are  reciprocal,  and  must  be  exercised  with  a  due  re- 
gard to  the  rights  of  each  other.123 

§  294.  Same  Continued— Specially  of  the  Duty  of 
Traveler  on  Approaching  Crossing. — A  traveler  who  ap- 
proaches the  highway  is  bound  to  know  that  he  must 
give  way  to  the  trains,  and  that  he  has  no  right  to 
expect  them  to  slacken  speed,  much  less  to  stop,  and 
yield  him  priority  of  passage.133  The  degree  of  care 
which  persons  approaching  railroad  crossings  must 
observe  is  ordinary,134  and  this  requires  all  precau- 
tions suggested  by  the  natural  instincts  of  self-pres- 
ervation. Every  person  of  capacity  is  bound  to  know 
that  a  railroad  is  a  place  of  danger,  the  track  itself 
being  a  warning  of  danger.135  So,  ordinary  prudence 
demands  that  persons  about  to  cross  a  railroad,  rec- 
ognizing this  danger,  must  make  use  of  their  sense 

122  Kelly  v.  Michigan  Central  R.  Co.,  65  Mich.  186,  8  Am.  St. 
Rep.  876,  31  N.  W.  904;  Favor  v.  Boston  etc.  Ry.  Co.,  114  Mass. 
350,  19  Am.  Rep.  364;  Kay  v.  Pennsylvania  Ry.  Co.,  65  Pa.  St. 
269,  3  Am.  Rep.  628;  Beisiegel  v.  New  York  Cent.  Ry.  Co.,  40  N.  Y. 
9;  Leavenworth  etc.  Ry.  Co.  v.  Rice,  10  Kan.  426;  Lehigh  etc.  Ry. 
Co.  v.  Brandtmaier,  113  Pa.  St.  610,  6  Atl.  238. 

123  Indiana  etc.  Ry.  Co.  v.  Greene,  106  Ind.  279,  55  Am.  Rep. 
736,  6  N.  E.  603;  Ohio  etc.  Ry.  Co.  v.  Walker,  113  Ind.  196,  3  Am. 
St.  Rep.  638,  15  N.  E.  234;  Beach  on  Contributory  Negligence,  191. 

124  2  Thompson  on  Negligence,  sec.  1609;  Dallas  etc.  Ry.  Co. 
v.  Able,  72  Tex.  150,  9  S.  W.  871. 

125  Allyn  v.  Boston  etc.  R.  R.  Co.,  105  Mass.  79;  Lake  Shore 
etc.  R.  R.  Co.  v.  Miller,  25  Mich.  290;  Hinken  v.  Iowa  Cent.  Ry. 
Co.  (Iowa,  1896),  97  Iowa,  603,  66  N.  W.  883;  Vincent  v.  Mor- 
gan etc.  R.  Co.,  48  La.  Ann.  933,  55  Am.  St.  Rep.  287,  20  South. 
207;  Guhl  v.  Whitcomb,  109  Wis.  69,  83  Am.  St.  Rep.  889,  85  N. 
W.  142. 
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of  hearing  and  sight  to  see  if  a  train  is  approaching, 
Avhich  is  liable  to  occur  at  any  moment.  They  must 
look  out  for  signboards  and  signals,  and  listen  for 
bell  or  whistle.  If  a  person  approaching  a  crossing 
fail  to  observe  these  precautions,  he  is  himself  negli- 
gent, and  cannot  complain  unless  the  company's  neg- 
ligence is  the  proximate  cause  of  the  injury.126  A 
person  who  thoughtlessly  walks  upon  a  track  is  guilty 
of  culpable  negligence.127  All  the  essential  precau- 
tions are  embraced  in  the  "stop,  look,  and  listen"  rule 
which  is  universally  adopted  as  the  measure  of  duty 
required  of  travelers,  so  well  established  and  under- 
stood as  not  to  warrant  extended  citations.128  In 
Kansas  it  is  held  that  it  is  not  ordinarily  the  duty 
of  a  traveler  approaching  a  railroad  track  to  stop, 
but  that  there  may  be  cases  where,  by  reason  of  ob- 
structions or  noises  in  the  vicinity,  that  he  would  be 
required  to  stop  and  listen  before  crossing  the 
track.129     An  examination  of  the  numerous  cases  up- 

126  Lake  Shore  etc.  R.  R.  Co.  v.  Miller,  25  Mich.  290;  Railroad 
Co.  v.  Houston,  95  V.  S.  697;  Pennsylvania  R.  R.  Co.  v.  Richter, 
42  N.  J.  L.  180;  Payne  v.  Western  etc.  Ry.  Co.,  13  Lea,  522,  49 
Am.  Rep.  666:  Union  Pac.  Ry.  Co.  v.  Adams,  33  Kan.  427,  6  Pac. 
429;  Reading  etc.  R.  R.  Co.  v.  Ritchie,  102  Pa.  St.  425,  9  Am.  &  Eng. 
R.  R.  Cas.  261;  Railroad  Co.  v.  Houston,  95  TJ.  S.  697;  Durbin  v. 
Oregon  etc.  R.  Co.,  17  Or.  5,  11  Am.  St.  Rep.  778,  17  Pac.  5. 

127  Railroad  Co.  v.  Houston,  95  U.  S.  697. 

128  Stakus  v.  New  York  Cent.  R.  R.  Co.,  79  N.  Y.  469;  Pittsburg 
etc.  R.  R.  Co.  v.  Wright,  80  Ind.  182;  Durbin  v.  Oregon  R.  R.  etc. 
Co.,  17  Or.  5,  11  Am.  St.  Rep.  778,  17  Pac.  5;  Hinkle  v.  Richmond 
etc.  R.  Co.,  109  N.  C.  472,  26  Am.  St.  Rep.  581,  13  S.  E.  884;  Myn- 
ning  v.  Detroit  etc.  R.  R.  Co.,  64  Mich.  93,  8  Am.  St.  Rep.  804,  31 
N.  W.  147;  Brown  v.  Texas  etc.  Ry.,  42  La.  Ann.  350,  21  Am.  St. 
Rep.  374,  7  South.  682;  Miller  v.  Louisville  etc.  Ry.,  128  Ind.  97,  25 
Am.  St.  Rep.  416,  27  N.  E.  339;  State  v.  Baltimore  etc.  R.  R.  Co., 
69  Md.  494,  9  Am.  St.  Rep.  436,  16  Atl.  210;  O'Connor  v.  Missouri 
etc.  Ry.  Co.,  94  Mo.  150,  4  Am.  St.  Rep.  364,  7  S.  W.  106;  Moebus 
v.  Herrmann,  108  N.  Y.  349,  2  Am.  St.  Rep.  440,  15  N.  E.  415;  Penn- 
sylvania Ry.  Co.  v.  Bell,  122  Pa.  St.  58,  15  Atl.  561. 

129  Atchison  etc.  R.  R.  Co.  v.  Hague,  54  Kan.  284,  45  Am.  St. 
Rep.  278,  38  Pac.  257. 
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on  this  point  will  show  that  in  most  instances  the  re- 
quirement is  that  the  traveler  shall  look  and  listen, 
and,  when  necessary,  stop.  The  duty  to  look  and 
listen  is  absolute,  where  opportunity  exists,  and  no 
diversion  of  attention  will  excuse  an  omission  to  do 
so,  except  in  cases  where  the  attention  is  irresistibly 
forced  to  something  else  as  to  deprive  the  person 
from  doing  so.130  The  application  of  this  rule  of 
extensive  operation  varies  and  depends  upon  condi- 
tions and  circumstances.  In  some  cases  particular 
circumstances  may  require  a  person  to  get  out  of  his 
vehicle  and  go  forward  on  foot,  for  the  purpose  of 
looking,131  while  in  other  instances  this  may  not  be 
necessary.132  The  observance  of  the  precaution  of 
looking  and  listening  is  imperative  at  all  times,  even 
though  a  person  may  know  that  a  train  is  behind 
time,133  or  though  the  train  is  a  special  or  extra,134 
or  though  it  may  not  be  the  hour  when  the  regular 
train  is  expected.135  Under  certain  conditions  it  may 
be  impossible  to  use  all  senses  in  avoiding  dangers, 
which  makes  it  doubly  necessary  to  use  those  facul- 
ties which  may  be  used.  If  there  are  obstructions 
so  that  one  cannot  see,  then  the  exercise  of  ordinary 
care  requires  that  the  person  shall  listen.136    It  has 

130  Guhl  v.  Whitcomb,  109  Wis.  69,  83  Am.  St  Rep.  889,  85  N. 
W.  142;  Aiken  v.  Pennsylvania  R.  R.  Co.,  130  Pa.  St.  380,  17  Am. 
St.  Rep.  775,  18  Atl.  619. 

131  Pennsylvania  R.  R.  Co.  v.  Beale,  73  Pa.  St.  509,  13  Am.  Rep. 
753. 

132  Stakus  v.  New  York  Cent.  R.  R.  Co.,  79  N.  Y.  467;  Pittsburgh 
etc.  R.  R.  Co.  v.  Wright,  80  Ind.  182. 

133  Salter  v.  Utica  etc.  R.  R.  Co.,  75  N.  Y.  273;  State  v.  Phila- 
delphia etc.  R.  R.  Co.,  47  Md.  76;  Durbin  v.  Oregon  etc.  R.  Co., 
17  Or.  5,  11  Am.  St.  Rep.  778,  17  Pac.  5. 

134  Schofleld  v.  Chicago  etc.  R.  R.  Co.,  114  U.  S.  615. 

135  Hinkle  v.  Richmond  R.  Co.,  109  N.  C.  472,  26  Am.  St.  Rep. 
581,  13  S.  E.  884. 

136  Union  Pac.  Ry.  Co.  v.  Adams,  33  Kan.  431,  6  Pac.  529. 
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been  held,  though,  that  a  traveler  is  bound  to  look, 
when  to  do  so  would  aid  him  in  determining  whether 
a  train  is  approaching;  that  in  all  other  respects  he 
has  a  right  to  rely  upon  his  ears.137  Slightly  differ- 
ent opinions  have  been  expressed  as  to  the  correla- 
tive duty  of  railway  company  and  traveler  when  the 
view  is  obstructed,  Justice  Sharswood  holding  in 
one  case  that  where  the  line  is  obstructed  that  the 
traveler  must  come  to  a  full  stop  before  attempting 
to  cross  the  track,  failure  to  do  so  constituting  negli- 
gence.138 The  governing  principle  would  seem  to  re- 
quire that  the  traveler  take  into  consideration  the 
surrounding  conditions  and  make  use  of  his  senses 
as  a  prudent  man  would  when  so  situated.139  In 
some  cases  it  has  been  considered  that  the  nature 
of  some  obstructions  makes  it  incumbent  upon  the 
company  to  observe  a  greater  degree  of  care  to  avoid 
injury.140  The  traveler,  likewise,  must  be  more  cau- 
tious under  such  circumstances,  though  the  care 
which  he  must  use  is  but  ordinary  under  the  circum- 
stances.141 If  he  cannot  see  an  approaching  train 
by  reason  of  the  obstruction  in  time  to  stop  before 
colliding  with  it,  if  he  knows  that  a  train  is  due  at 
about  the  time  he  is  crossing,  and  he  is  unable  to  hear 
it  by  reason  of  the  force  and  direction  of  the  wind, 

137  Hinkle  v.  Richmond  etc.  R.  Co.,  109  N.  C.  472,  26  Am.  St. 
Rep.  581,  13  S.  E.  884;  2  Wood  on  Railroad  Law,  p.  1310,  sec.  343; 
Kenney  v.  Hannibal  etc.  Ry.  Co.,  105  Mo.  270,  15  S.  W.  983,  16  S. 
W.  837. 

138  Pennsylvania  R.  R.  Co.  v.  Beale,  73  Pa.  St.  504,  13  Am.  Rep. 
753. 

139  Kansas  Pac.  Ry.  Co.  v.  Richardson,  25  Kan.  391. 

140  Pennsylvania  Ry.  Co.  v.  Matthews,  36  N.  J.  L.  531;  Houston 
etc.  Ry.  Co.  v.  Wilson,  60  Tex.  142  (curves  or  cuts);  Richardson  v. 
New  York  Cent.  Ry.  Co.,  45  N.  Y.  846  (cars  on  track);  Rockford 
etc.  Ry.  Co.  v.  Hillmer,  72  111.  235  (building);  Cordell  v.  New  York 
Cent.  Ry.  Co.,  75  N.  Y.  330  (special  care). 

141  Vincent  v.  Morgan  etc.  R.  Co.,  48  La.  Ann.  933,  55  Am.  St 
Rep.  287,  20  South.  207. 
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or  of  noises  in  the  vicinity,  ordinary  care  requires 
him  to  stop  his  team  while  he  may  do  so,  and  listen 
for  the  train.142  And  so  does  common  prudence  re- 
quire of  one  who  is  approaching  an  obstructed  cross- 
ing to  do  so  at  such  a  rate  of  speed  as  that  he  may 
be  able  to  stop  and  allow  it  to  pass.143 

§  295.    Same  Continued— Duty  of  Railway  Company 

at  Crossings. — A  railway  company  must  use  such 
reasonable  care  and  precaution  to  avoid  injury  to 
travelers  at  railroad  crossings  as  ordinary  prudence 
demands,  which  varies  according  to  circumstances.144 
The  measure  of  the  care  which  the  servants  of  the 
company  are  required  to  observe  is  usually,  and  per- 
haps universally,  prescribed  by  statute  in  all  the 
states,  such  as  the  giving  of  warning,  by  sounding  the 
bell  and  blowing  the  whistle.  No  general  duty  rests 
upon  such  servants  to  a  traveler  whom  they  see  ap- 
proaching a  crossing,  being  warranted  in  assuming 
that  he  will  regard  the  signals  when  given.145  In  some 
states  the  legislation  upon  this  matter  is  exhaustive, 
and  defines  the  whole  duty  of  railways,146  it  being 
held  in  such  cases  that  failure  to  provide  other  sig- 
nals or  means  of  warning  than  those  provided  by 
statute  does  not  constitute  negligence.147  The  duty 
in  this  particular  varies  and  depends  entirely  upon 
conditions  and  circumstances. 

142  Seefeld  v.  Chicago  etc.  R.  R.  Co.,  70  Wis.  216,  5  Am.  St.  Rep. 
168,  35  N.  W.  278. 

143  Allen  v.  Maine  etc.  R.  R.  Co.,  82  Me.  Ill,  19  Atl.  105;  Cin- 
cinnati etc.  Ry.  Co.  v.  Howard,  124  Ind.  280,  19  Am.  St.  Rep.  96,  24 
N.  E.  892. 

144  Central  etc.  Ry.  Co.  v.  Kuhn,  86  Ky.  578,  9  Am.  St.  Rep. 
309,  6  S.  W.  441. 

145  Dyson  v.  N.  Y.  etc.  R.  R.  Co.,  57  Conn.  9,  14  Am.  St.  Rep. 
82,  17  Atl.  137. 

146  Id.;  Weber  v.  New  York  Cent  R.  R.  Co.,  58  N.  Y.  451. 

147  Id. 
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§  296.  Same  Continued— When  Railway  does  not 
Give  Signal. — It  is  generally  provided  by  statute  in  the 
states  that  railway  companies  shall  give  signals  by 
blowing  the  whistle  and  sounding  the  bell  upon  ap- 
proaching a  crossing.  Following  the  rule  discussed 
elsewhere148  that  the  violation  of  a  statute  is  per  se 
negligence,  upon  which  principle  the  adjudged  cases, 
without  conflict,  declare  that  the  omission  to  give  the 
signals  required  by  statute  constitutes  such  negli- 
gence as  will  render  the  company  liable  to  one  who, 
without  fault  on  his  part,  has  suffered  injury  as  the 
result  of  that  negligence.  Such  negligence  makes  a 
prima  facie  case,  but  contributory  negligence,  if  the 
proximate  cause,  will  bar  recovery.149  The  traveling 
public  have  a  right  to  assume  that  a  railway  company 
will  perform  its  duty  and  give  the  required  signals,  and 
if  a  person  about  to  cross  a  track  cannot  see  or  hear 
an  approaching  train,  he  will  not  be  charged  with  con- 
tributory negligence  in  assuming  that  there  is  no  train 
moving.150  If,  however,  when  signals  are  properly 
given,  a  person  attempts  to  cross,  but  miscalculates 
as  to  his  chances  of  crossing,  the  risk  is  his,  and  he 
cannot  recover;151  and  even  though  the  signals  are 
not  given,  the  company  cannot  be  held  where  the  trav- 

148  Ante,  sec.  255. 

149  Sauerborn  v.  New  York  Ry.  Co.,  69  Hun,  429,  28  N.  Y.  Supp. 
478;  McCormick  v.  Kansas  etc.  Ry.  Co.,  50  Mo.  App.  109;  Parker  v. 
Wilmington  etc.  Ry.  Co.,  86  N.  C.  221;  Toledo  etc.  Ry.  Co.  v.  Jones, 
76  111.  311;  Chicago  etc.  Ry.  Co.  v.  Boggs,  101  Ind.  522,  51  Am.  Rep. 
761;  Brown  v.  Texas  etc.  Ry.  Co.,  42  La.  Ann.  350,  21  Am.  St.  Rep. 
374,  7  South.  682.     See  36  Am.  St.  Rep.  817,  note. 

150  Kennayde  v.  Pacific  R.  Co.,  45  Mo.  255;  Pennsylvania  R.  Co. 
v.  Ogier,  35  Pa.  St.  60,  78  Am.  Dec.  322;  Beiseigel  v.  New  York  Cent. 
R.  Co.,  34  N.  Y.  622,  90  Am.  Dec.  741;  Indianapolis  v.  Gaston,  58 
Ind.  224;  French  v.  Taunton  Branch  R.  Co.,  116  Mass.  537;  Bon- 
nell  v.  Delaware  etc.  R.  Co.,  39  N.  J.  L.  189. 

151  Hinkle  v.  Richmond  etc.  R.  R.  Co.,  109  N.  C.  472,  26  Am. 
St.  Rep.  581,  13  S.  E.  884. 


609  INJURY  TO  RIGHT  OF  PERSONAL  SECURITY.      §  297 

eler  has  notice  of  the  approach  of  a  train.153  And  so 
is  it  concurring  negligence  for  the  traveler  to  omit  to 
lise  his  senses.153 

§  297.  Same  Continued— Duties  and  Liabilities  of 
Company  with  Respect  to  "Gates"  and  "Flagmen."— The 
-prevalent  judicial  opinion  undoubtedly  supports  the 
view  that  in  the  absence  of  statute  a  railway  com- 
pany is  not  required  to  provide  gates  or  flagman  at 
their  crossings,  the  question  of  negligence  in  such 
cases  being  always  for  the  jury.154  The  only  differ- 
ence in  the  authorities  is  that  by  some  courts  it  is  con- 
sidered that  all  the  conditions  and  circumstances  in 
the  particular  case,  such  as  the  dangers,  the  travel, 
etc.,  should  be  submitted  to  the  jury,  for  it  to  decide 
whether  ordinary  prudence  demands  that  a  gate  or 
flagman  be  maintained.155  While  other  courts  hold, 
as  matter  of  law,  that  in  exceptionally  dangerous 
crossings  flagmen  should  be  maintained.15®  This  rule 
is  only  applicable  to  crossings  in  populous  towns  and 
cities,  where  the  travel  is  great,  especially  in  the 
night-time,  when  many  trains  are  passing;  it  must 
be  shown  that  the  crossing  is  more  than  ordinarily 
hazardous,  as  in  a  thickly  populated  portion  of  a  town 

152  Pakalinsky  v.  New  York  Cent.  Ry.  Co.,  82  N.  Y.  424. 

153  Gorton  v.  Erie  Ry.  Co.,  45  N.  Y.  664. 

164  Eaton  v.  Fitchburg,  129  Mass.  364;  Beiseigel  v.  New  York 
Cent.  Ry.  Co.,  40  N.  Y.  9;  Bailey  v.  New  Haven  etc.  Ry.  Co.,  107 
Mass.  496;  Philadelphia  Ry.  Co.  v.  Killips,  88  Pa.  St.  405;  Railway 
Co.  v.  Richardson,  19  Ohio  C.  C.  385. 

155  Central  etc.  Ry.  Co.  v.  Kuhn,  86  Ky.  578,  9  Am.  St.  Rep. 
309,  6  S.  W.  441;  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  419,  12 
Sup.  Ct.  Rep.  679. 

156  Cleveland  Ry.  Co.  v.  Schneider,  45  Ohio  St.  678,  17  N.  E.  321; 
Louisville  etc.  R.  R.  Co.  v.  Goetz,  79  Ky.  442,  42  Am.  Rep.  227; 
Bentley  v.  Georgia  Pac.  Ry.  Co.,  86  Ala.  484,  6  South.  37;  Western 
etc.  R.  R.  Co.  v.  Young,  81  Ga.  397,  12  Am.  St.  Rep.  320,  7  S.  E. 
912. 
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or  city;  or  that  the  view  is  obstructed,  or  that  the 
crossing  is  a  much  traveled  one,  and  the  noise  of  ap- 
proaching trains  is  rendered  indistinct,  and  the  ordi- 
nary signals  difficult  to  be  heard,  by  reason  of  bustle 
and  confusion  incident  to  railway  or  other  business.157 
Statutes  and  ordinances  have  been  enacted  requiring 
railways  to  construct  and  maintain  gates,  failure  to 
do  which  being  negligence  per  se,  or  prima  facie  evi- 
dence of  negligence.158  When  gates  are  required,  or 
have  been  established  at  crossings,  liability  of  the 
railway  will  then  depend  upon  the  care  with  Which 
they  are  managed.  If  a  gate  is  open,  but  negligently 
so,  it  may  be  regarded  as  an  invitation  to  cross,  and 
notice  that  there  is  no  train  approaching.  But  even 
then  one  passing  over  the  crossing  is  not  excused  for 
not  looking  before  crossing.159 

§  298.  Same  Continued— Flying-switches  on  Public 
Highway. — It  is  considered  "too  plain  to  admit  of  a 
shadow  of  doubt  that  making  a  flying-switch  on  a 
public  highway,  which  is  in  constant  use,  and  without 
the  car  being  attended  by  and  under  the  control  of  a 
brakeman,  is  evidence  of  gross  negligence,"  or  per  se 
negligence.160  But  it  cannot  be  contended  that  con- 
duct of    the  servants  so  reprehensible    as  this  will 

157  Eaton  v.  Fitchburg  etc.  R.  R.  Co.,  129  Mass.  364;  Kansas  Pac. 
Ry.  Co.  v.  Richardson,  25  Kan.  391;  Grand  Trunk  Ry.  Co.  v.  Ives, 
144  U.  S.  419,  12  Sup.  Ct.  Rep.  679;  St.  Louis  etc.  R.  R.  Co.  v.  Dunn, 
78  111.  197;  Bolinger  v.  St.  Paul  etc.  Ry.,  36  Minn.  418,  1  Am.  St. 
Rep.  680,  31  N.  W.  856;  Pittsburgh  etc.  Ry.  Co.  v.  Yundt,  78  Ind. 
373,  41  Am.  Rep.  580;  Hart  v.  Chicago  etc.  Ry.  Co.,  56  Iowa,  166,  41 
Am.  Rep.  93,  7  N.  W.  9,  9  N.  W.  116;  English  v.  Southern  Pacific 
Co.,  13  Utah,  407,  45  Pac.  47,  57  Am.  St.  Rep.  772,  and  note;  2 
Thompson  on  Negligence,  sec.  1527. 

158  2  Thompson  on  Negligence,  sec.  1528. 

159  2  Thompson  on  Negligence,  sec.  1528. 

160  O'Connor  v.  Missouri  Pac.  Ry.  Co-,  94  Mo.  150,  4  Am.  St. 
Rep.  364,  7  S.  W.  106;  Brown  v.  New  York  Cent.  R.  R.,  32  N.  Y. 
597,  88  Am.  Dec.  353. 
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excuse  a  traveler  from  looking  both  ways  before  cross- 
ing the  tracks,  and  he  cannot  recover  if  he  has  failed 
so  to  do.161  But  the  act  of  making  a  flying-switch  is 
of  such  a  nature  as  to  disarm  one  in  his  vigilance.  A 
person  approaching  a  crossing,  and  seeing  an  engine 
with  a  large  number  of  cars  attached  passing  rapidly 
by,  would  naturally  suppose  that  the  danger  of  col- 
lision had  ceased;  his  eye  would  follow  the  receding 
train,  the  noise  of  which  would  be  apt  to  drown  that 
made  by  approaching  cars;  but  if  he  found  himself 
suddenly  confronted  by  a  car  rushing  by,  of  its  own 
momentum,  his  attention  would  be  likely  to  be  arrest- 
ed by  and  attracted  to  that,  without  thinking  that 
more  were  to  follow  unattended.162  Contributory 
negligence  is  just  as  much  of  a  defense  in  this  class 
of  cases  as  in  others,  but  by  reason  of  the  nature  of 
the  act  of  making  a  running  switch,  the  ordinary  pre- 
cautions are  hardly  available,  and  the  traveler  is  not 
prepared  for  such  unexpected  occurrences,  and,  of 
course,  is  not  expected  to  anticipate  such  culpable 
negligence.163  It  is  held  that  even  stationing  a  brake- 
man  on  the  end  of  the  car  will  not  relieve  the  company 
from  liability.164.  If  the  circumstances  and  condi- 
tions are  such  as  to  disarm  the  vigilance  of  the  person 
crossing,  it  would  tend  to  excuse  what  otherwise 
might  constitute  contributory  negligence.  The  cases 
are  largely  individual  ones,  depending  much  upon  the 
particular  conditions.  But  the  general  proposition  is 
frequently  stated  that  it  is  negligence  per  se  for  a 
railroad  company  to  make  a  flying-switch  across  the 
streets  of  a  town,  along  which  people  are  constantly 

161  Ormsbee  v.  Boston  etc.  R.  Co.,  14  R.  I.  102,  51  Am.  Rep.  354. 

162  Brown  v.  New  York  Cent.  R.  R.  Co.,  32  N.  Y.  597,  88  Am. 

Dec.  353. 
103  O'Connor  v.  Missouri  Pac.  Ry.  Co.,  94  Mo.  150,  4  Am.  St.  Rep. 

364,  7  S.  W.  106. 
164  2  Thompson  on  Negligence,  sees.  1695,  1696. 
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accustomed  to  travel,165  although  the  question  should 
ordinarily  be  submitted  to  the  jury.166 

§  299.  Same  Continued— The  Cases.— Where  a  per- 
son is  driving  alone  in  a  carriage  along  the  highway 
toward  a  railroad  crossing,  and  a  long  freight  train 
is  passing  at  the  same  time  at  a  good  rate  of  speed, 
and  upon  seeing  the  locomotive  and  several  cars  pass 
on  ahead  over  the  crossing  leaving  the  same  clear,  he 
drives  along  to  pass  over  the  crossing,  upon  which  - 
the  remaining  cars  which  are  detached  from  the 
engine  and  cars  come  along  upon  the  crossing 
propelled  by  their  own  momentum,  while  making 
a  running  switch,  which  causes  the  horse  attached 
to  the  vehicle  to  suddenly  swerve,  throwing  the  per- 
son out  to  his  injury,  this  is  negligence  on  the  part 
of  the  railway  company,  though  there  be  a  brakeman 
on  the  rear  end  of  the  first  section  who  makes  signs  of 
the  dangers  of  the  crossing,  it  not  appearing  that  the 
traveler  understood  the  same,  or  even  saw  them,  the 
company  is  liable,  the  traveler  not  being  guilty  of  con- 
tributory negligence.167  And  where  a  person  is  driv- 
ing along  a  highway  with  care,  and  upon  approaching 
a  railway  crossing  sees  a  train  pass,  there  being  no 
flagman  and  no  warning  of  the  approach  of  another 
car,  and  upon  passing  over  the  crossing  is  struck  by  a 
car  detached  from  the  train  just  passed  which  has 
been  separated  from  such  train  for  the  purpose  of 
making  a  running  switch,  the  plaintiff  being  able  to 
see  the  track  for  a  considerable  number  of  feet  in  the 
direction  from  which  the  car  came,  supposing,  how- 

165  Fulmer  v.  Illinois  Cent.  R.  R.  Co.,  68  Miss.  355,  8  South.  517; 
Brown  v.  New  York  Cent.  R.  R.  Co.,  32  N.  Y.  597,  88  Am.  Dec. 
353;  Chicago  etc.  R.  R.  Co.  v.  Garvey,  58  111.  83;  Louisville  etc.  R. 
R.  Co.  v.  Coleman,  86  Ky.  556,  6  S.  W.  438,  8  S.  W.  875. 

166  Ohio  etc.  Ry.  v.  McDaneld,  5  Ind.  App.  108,  31  N.  E.  836. 

167  York  v.  Maine  Cent.  Ry.  Co.,  84  Me.  117,  24  Atl.  790. 
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ever,  that  no  car  or  train  would  so  soon  follow  an- 
other, the  question  of  whether  such  plaintiff  was  in 
the  exercise  of  due  care  should  be  submitted  to  the 
jury.168 

In  another  case  in  Wisconsin,  a  farmer  on  his  way 
home  from  a  small  village,  upon  approaching  the 
crossing,  saw  a  locomotive  and  a  freight  train  nearing 
the  crossing,  for  which  the  farmer  stopped  to  let  it 
pass,  after  which  he  drove  on,  whereupon  a  single  de- 
tached freight-car  following  the  train  about  two  hun- 
dred feet  behind,  running  by  the  impetus  given  it  by 
the  speed  of  the  train  and  by  its  own  momentum, 
comes  upon  the  crossing  without  warning  or  signal, 
and  unseen  by  the  plaintiff,  striking  him,  the  company 
was  held  liable  and  the  plaintiff  not  guilty  of  contrib- 
utory negligence,  even  though  there  was  a  brakeman 
on  the  front  end  of  the  car  who  hallooed  to  plaintiff, 
and  a  brakeman  at  a  switch  near  by  did  the  same 
thing,  neither  of  which  plaintiff  could  hear.  The  hu- 
man voice  is  weak  and  of  little  use  as  compared  and 
in  competition  with  the  noise  of  the  cars.169 

168  French  v.  Taunton  Branch  R.  Co.,  116  Mass.  537. 

169  Ward  v.  Chicago  etc.  R.  Co.,  85  Wis.  601,  55  N.  W.  771. 
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INJURY  TO  PERSONAL  SECURITY-WHILE  TRAVEL- 
ING  IN  ROADS  AND  STREETS  BY  EXCAVATION, 
OBSTRUCTION  OR  OBSTACLE. 

§  300.  Negligence  and  nuisance  distinguished— With  reference  to 
wrongs  of  excavation,  obstruction,  etc. 

§  301.  Highways  and  streets— Their  purposes— Injury  to  use  of — 
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§  304.    Subject  further  considered— Notice  of  defects. 
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§  308.  Same  continued— Excavations  in  and  other  uses  of  streets 
without  authority. 

§  309.     Delays  from  crowded  condition  of  streets. 

§  310.  Incidental  uses  of  streets— Temporary  obstructions  in  con- 
struction of  buildings. 

§  311.    Authority  for  excavations,  when  given. 

§  312.  Excavations  or  obstructions  made  by  individuals  for  pri- 
vate purposes,  under  a  license. 

§  313.    Liability  of  municipality  for  ice  on  the  sidewalk. 

§  300.    Negligence  and  Nuisance  Distinguished— With 
Reference  to  Wrongs  of  Excavation,  Obstruction,  etc.— 

There  are  some  injuries  caused  by  neglect  of  duty  in 
which  the  line  of  demarcation  between  the  wrong  of 
negligence  and  nuisance  is  shadowy  and  obscure,  and 
the  courts  are  sometimes  troubled  in  distinguishing 
the  same.  Each  wrong  arises  from  the  failure  to  ob- 
serve care  under  the  particular  circumstances,  the 
distinction  being  mainly  that   nuisance   arises  from 
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continued  neglect,  or  from  a  series  of  acts  of  neglect 
or  omission  to  act,  with  respect  to  the  care  and  condi- 
tion of  property.  The  maintenance  of  any  nuisance 
implies  negligence,  or  worse.  Annoyances  with  re- 
spect to  highways,  streets,  and  bridges  may  be  either 
positive,  by  actual  obstruction,  or  negative,  by  want 
of  reparation.  Any  failure  to  keep  a  safe  highway 
implies  negligence,  but  it  is  only  necessary  to  state 
the  facts  showing  the  injury  from  which  the  negli- 
gence is  inferred,  it  not  being  essential  to  the  state- 
ment of  the  wrong  that  the  word  "neglect"  or  "negli- 
gence" should  be  used.  Negligence,  generally  speak- 
ing, is  the  omission  to  use  due  care,  which  may  be  a 
positive  or  negative  act,  while  nuisance  is  the  condi- 
tion arising  from  such  failure  which  endangers  the 
safety  of  person  or  property.  An  apt  illustration  and 
a  very  instructive  case  is  found  in  Village  of  Carding- 
ton  v.  Fredericks,  46  Ohio  St.  442,  where  it  was  held 
"that  an  action  against  an  incorporated  village  found- 
ed upon  a  petition  alleging  in  substance  that  a  street 
much  used  by  the  citizens  and  the  public  was  so  un- 
skillfully  and  negligently  constructed  and  left  by  the 
defendant  as  to  be  in  an  unsafe  and  dangerous  con- 
dition, and  allowed  to  become  out  of  repair  and  ob- 
structed by  the  rubbish  and  refuse  of  the  village,  so 
that  it  was  highly  dangerous,"  etc.,  states  a  case  the 
gist  of  which  is  nuisance,  and  not  negligence.  At 
common  law,  any  obstruction  which  unnecessarily 
incommodes  or  impedes  the  lawful  use  of  a  highway 
by  the  public  is  a  nuisance.1  A  man  may  lawfully 
use  a  public  highway  in  the  transaction  of  his  legiti- 
mate business  either  for  travel  or  for  transportation; 
but  it  is  common  law  and  common  sense  that  he  must 

l  4  Blackstone's  Commentaries,  167;  Commonwealth  v.  Milliman, 
13  Serg.  &  R.  404;  Commonwealth  v.  Allen,  148  Pa.  St.  358,  33  Am. 
St.  Rep.  830,  23  Atl.  1115. 
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use  it  in  a  reasonable  manner,  and  not  interfere  with 
its  reasonable  use  by  other  citizens;  and  whether  a 
particular  use  is  an  unreasonable  use  and  a  nuisance 
is  a  question  of  fact  to  be  submitted  to  a  jury.2  The 
wrongs  treated  in  this  chapter  will  be  either  of  nui- 
sance or  negligence,  generally  the  former. 

§  301.  Highways  and  Streets— Their  Purposes— Injury 
to  Use  Of— Regulation  of  Use. — Highways  and  streets 
are  necessities  in  every  civilized  community.  They 
are  created  for  the  public  good  for  the  purposes  of 
traveling  and  transporting  goods.  The  highways  are 
established  by  the  state  which  has  full  power  to  regu- 
late their  use,  but  it  may  delegate  this  power  of  con- 
trol over  streets  to  municipalities.  All  persons  have 
the  right  to  use  public  highways  in  a  lawful  manner 
for  lawful  purposes,  and  a  wrong  results  if  such  use 
is  interfered  with  in  some  manner.  This  may  occur 
in  various  ways,  as  by  "negligence  of  other  travelers," 
treated  elsewhere,3  or  by  excavations,  obstructions  or 
obstacles,  the  latter  of  which  is  the  subject  of  this 
chapter.  Being  established  for  the  public  good,  the 
highways  are  subject  to  the  control  of  the  state  legis- 
lature so  far  as  concerns  the  manner  of  their  use.4 
This  power  may  of  necessity  be  delegated  to  munici- 
pal corporations.5  While  the  primary  and  funda- 
mental object  of  all  public  highways  is  to  furnish  a 

2  Id. ;  Allegheny  v.  Zimmerman,  95  Pa.  St.  287,  40  Am.  Rep.  649. 
S  Ante,  c.  21. 

4  Hoey  v.  Gilroy,  129  N.  Y.  133,  29  N.  E.  85;  Perry  v.  New  Orleans 
R.  R.  Co.,  55  Ala.  413,  28  Am.  Rep.  740;  Cushing  v.  Boston,  128 
Mass.  330,  35  Am.  Rep.  383;  Dubach  v.  Hannibal  etc.  R.  R.  Co.,  89 
Mo.  483,  1  S.  W.  86;  Reading  v.  Commonwealth,  11  Pa.  St.  196,  51 
Am.  Dec.  534;  West  v.  Brown,  114  Ala.  118,  21  South.  452. 

5  Hoey  v.  Gilroy,  129  N.  Y.  133,  29  N.  E.  85;  West  v.  Brown,  114 
Ala.  118,  21  Sonth.  452;  Merchants'  etc.  Wire  Co.  v.  Chicago  etc. 
Ry.  Co.,  70  Iowa,  105,  28  N.  W.  494;  People  t.  Squire,  107  N.  Y. 
593,  1  Am.  St.  Rep.  893,  14  N.  E.  820. 
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passageway  for  travelers  on  vehicle  and  on  foot,  and 
though  they  were  originally  designed  for  the  use  of 
travelers  alone,  yet  in  the  interest  of  the  general  pros- 
perity and  comfort  of  the  public,  they  have  been  put, 
especially  in  large  cities,  to  numerous  other  uses, 
though  such  uses  have  always  been  held  to  be  subor- 
dinate to  the  original  design  and  use.  They  have 
been  appropriated  for  the  reception  of  sewers,  water- 
pipes,  gas-pipes,  pipes  for  heating  and  manufacturing 
purposes,  underground  railroads,  trenches  for  wires 
for  telegraph,  telephone  and  other  purposes,  which  all 
require  in  their  construction  the  disruption  of  their 
pavements,  excavations,  and  obstruction,  and  the 
temporary  interruption,  at  least,  of  the  rights  of  trav- 
elers in  the  public  highways.  Excavations  in  connec- 
tion with  buildings  are  of  frequent  occurrence.  Ques- 
tions of  liability  arising  from  these  matters  depend 
of  course  upon  who  owes  the  duty  of  supervisory  con- 
trol over  the  highways  and  streets,  and  by  whom  the 
excavation  is  made  or  obstruction  maintained. 

§  302.  Same— Control  Over  Highways  and  Streets- 
Liability  of  County  or  Municipality. — As  stated  previous- 
ly,6 the  state  and  municipality  have  the  power  of  reg- 
ulation of  highways  and  streets  respectively.  Hav- 
ing the  power  to  regulate,  the  duty  of  the  care  and 
maintenance  likewise  rests  upon  the  same  authority. 
The  direct  representatives  of  the  sovereignty,  the 
county  and  township,  owe  the  duty  of  keeping  up  and 
maintaining  country  highways,  including  bridges,  but 
there  is  no  liability  for  dereliction  of  duty  on  their 
part  unless  made  so  by  statute.7  It  is  different  as  to 
municipalities,  it  being  their  duty  to  keep  their  streets 
in  a  safe  condition  for  public  travel,  which  duty  is 

6  Ante,  sec.  103. 

7  Ante,  see.  97. 
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absolute.  They  are  bound  to  exercise  reasonable 
diligence  and  care  to  accomplish  that  end.  The 
streets  are  at  all  times  under  the  care  and  supervision 
of  the  municipality,  and  there  can  be  no  legal  exemp- 
tion by  reason  of  having  granted  a  privilege  or  fran- 
chise to  another  to  make  certain  uses  of  the  city,  be- 
cause it  is  charged  with  the  duty  at  all  times  and  un- 
der all  circumstances  of  keeping  the  streets  and  high- 
ways under  its  control  free  from  nuisance.8  The  ap- 
plication of  the  same  rule  would  render  a  county  lia- 
ble under  similar  circumstances  in  those  states  where 
there  is  a  statute  making  the  county  liable.9 

§  303.  Liability  of  Municipalities  Further  Specially 
Considered. — In  speaking  of  streets,  it  is  understood 
that  sidewalks  are  included,  as  that  is  the  legal  effect 
of  the  word  "street."10  Streets  are  subject  to  such 
improvement  and  alterations  as  the  legislative  au- 
thority may  prescribe,  in  which  a  due  regard  is  to  be 
had  to  individual  as  well  as  public  interests.  Some- 
times an  equivalent  must  be  rendered  for  the  sacrifice 
of  private  property.  Where  property  is  appropriated, 
the  fee  remains  in  the  abutting  owner,  and  the  public 
acquire  merely  an  easement  therein.  No  matter 
whether  appropriated  or  dedicated  absolutely  the  in- 
terest of  the  public  to  the  free  and  unrestricted  pas- 
sage is  the  same.  A  public  street  may  be  applied  to 
all  purposes  which  are  not  subversive  of  its  proper 
use,  nor  inconsistent  with  the  uses  contemplated  in 

8  City  of  Zanesville  v.  Fannan,  53  Ohio  St.  605,  53  Am.  St.  Rep. 
664,  42  N.  E.  703;  Dillon  on  Municipal  Corporations,  sec.  1037;  Sides 
v.  Portsmouth,  59  N.  H.  24;  Scranton  v.  Catterson,  94  Pa.  St  202; 
Turner  v.  Newburgh,  109  N.  Y.  301,  4  Am.  St.  Rep.  453,  16  N.  E.  344. 

9  See  ante,  sec.  97;  Eyler  v.  Commissioners,  49  Md.  257,  33  Am. 
Rep.  249. 

10  Bonnet  v.  San  Francisco,  65  Cal.  230,  3  Pac.  815;  Clifford  V. 
Dam,  81  N.  Y.  52;  Jones  on  Municipal  Negligence,  sec.  70. 
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its  dedication,  grant  or  condemnation.11  The  ques- 
tion as  to  whether  there  is  a  common-law  liability  on 
the  part  of  cities  and  towns  for  injuries  occurring  in 
the  streets  from  want  of  repair,  obstructions  or  ex- 
cavations, or  whether  such  liability  exists  only  by  vir- 
tue of  statutes,  is  a  question  which  has  occupied  seri- 
ous consideration  of  many  of  our  courts,  and  judicial 
opinion  with  respect  thereto  varies.  One  view  is 
taken  that  the  power  and  duties  of  cities  over  streets 
is  governmental  in  its  nature,  and  that  there  is  no 
right  of  action  for  a  violation  existing  in  private  in- 
dividuals unless  authorized  by  statute.12  The  other 
position  maintained  is  that  as  the  exclusive  control 
and  management  of  the  streets  is  with  the  city,  a  duty 
arises  to  the  public  from  the  character  of  the  powers 
granted  to  keep  its  streets  in  a  reasonably  safe  con- 
dition for  use  in  the  ordinary  modes  of  travel,  and 
that  the  liability  to  respond  in  damages  to  those  in- 
jured by  a  neglect  to  perform  such  duty,  is  for  the  vio- 
lation of  a  ministerial,  and  not  a  governmental,  func- 
tion. It  is  claimed  that  the  decided  weight  of  author- 
ity, as  well  as  sound  reason,  is  in  favor  of  this  view.13 

11  Green  v.  City  &  Suburban  Ry.  Co.,  78  Md.  294,  44  Am.  St. 
Rep.  288,  28  Atl.  626. 

12  Bartram  v.  Sharon,  71  Conn.  686,  71  Am.  St.  Rep.  225,  43  Atl. 
143;  Beardsley  v.  Hartford,  50  Conn.  529,  47  Am.  Rep.  677;  Bu- 
chanan v.  Barre,  66  Vt.  129,  44  Am.  St.  Rep.  829,  28  Atl.  818;  Arka- 
delphia  v.  Windham,  49  Ark.  139,  4  Am.  St.  Rep.  32,  4  S.  W.  450; 
Hill  v.  Boston,  122  Mass.  344,  23  Am.  Rep.  332;  Jones  on  Municipal 
Negligence,  sec.  44  et  seq.;  Shearman  and  Redfield  on  Negligence, 

sec.  289. 

13  Shearman  and  Redfield  on  Negligence,  5th  ed.,  sec.  289,  where 
position  of  the  various  states  is  given;  District  of  Columbia  v. 
Woodbury,  136  U.  S.  450,  10  Sup.  Ct.  Rep.  990;  2  Dillon  on  Munici- 
pal Corporations,  sec.  1017;  Jones  on  Municipal  Negligence,  sec.  88; 
Sutton  v.  Snohomish,  11  Wash.  24,  39  Pac.  273,  48  Am.  St.  Rep.  847, 
and  note. 
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§  304.  Subject  Further  Considered— Notice  of  Defects. 
The  liability  imposed  upon  the  different  branches  of 
the  government  may  arise  from  negligence  in  failing 
to  make  repairs,  in  making  excavations  and  the  like, 
or  in  allowing  them  to  be  made.  If  the  obligation  to 
make  repairs  in  the  streets  and  highways  is  imposed 
upon  these  branches  of  the  government,  together  with 
a  punishment  for  a  failure  to  do  so'  when  adequate 
powers  and  means  are  provided,  there  is  no  question 
as  to  the  liability  of  any  of  the  above  classes.14  Those 
branches  of  the  government  which  are  of  a  quasi  cor- 
porate character,  however,  are  generally  held  to  be 
so  only  in  case  the  statute  specifically  and  expressly 
states  the  liability.15  Some  few  states,  also,  make 
this  distinction  in  regard  to  those  which  have  full  cor- 
porate capacity,  holding  them  not  liable  when  the 
statute,  even  while  laying  upon  them  the  duty  to  re- 
pair, does  not  expressly  make  them  liable  for  nonre- 
pair,16 but  the  great  majority  of  courts  hold  that  the 
duty  to  repair,  if  created  by  statute,  is  ministerial 
and  must  be  performed.17 

14  Raymond  v.  Lowell,  6  Cush.  524,  53  Am.  Dec.  57;  Browning 
v.  Springfield,  17  111.  143,  63  Am.  Dec.  345;  Delger  v.  St.  Paul,  14 
Fed.  567. 

15  Mower  v.  Leicester,  9  Mass.  247,  6  Am.  Dec.  63;  Bartlett  v. 
Crozier,  17  Johns.  449,  8  Am.  Dec.  428;  Granger  v.  Pulaski  County, 
26  Ark.  40;  Altnow  v.  Sibley,  30  Minn.  186,  44  Am.  Rep.  191,  14 
N.  W.  877;  Hamilton  Commrs.  v.  Mighels,  7  Ohio  St  109;  Reed  v. 
Belfast,  20  Me.  246;  Chidsey  v.  Canton,  17  Conn.  475;  Soper  v. 
Henry  Co.,  26  Iowa,  268. 

16  Arkadelphia  v.  Windham,  49  Ark.  139,  4  Am.  St.  Rep.  32,  4 
S.  W.  450;  Detroit  v.  Blackeby,  21  Mich.  85,  4  Am.  Rep.  450;  Hill 
v.  Boston,  122  Mass.  344,  23  Am.  Rep.  332;  Young  v.  Charleston, 
20  S.  C.  116,  47  Am.  Rep.  827;  Bartram  v.  Sharon,  71  Conn.  686, 
71  Am.  St.  Rep.  225,  43  Atl.  143. 

17  Delger  v.  St.  Paul,  14  Fed.  567;  Saulsbury  v.  Ithaca,  94  N.  Y. 
27,  46  Am.  Rep.  122;  Kellogg  v.  Janesville,  34  Minn.  132,  24  N.  W. 
359;  Dosdall  v.  Olmsted  Co.,  30  Minn.  98,  44  Am.  Rep.  185,  14  N.  W. 
458;  Browning  v.  Springfield,  17  111.  143,  63  Am.  Dec.  345;  Sutton 
v.  Snohomish,  11  Wash.  24,  48  Am.  St.  Rep.  847,  39  Pac.  273. 
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Besides  the  duty  there  must  be  adequate  means  and 
powers  provided.  The  power  to  levy  taxes  for  the 
purpose,  or  to  compel  the  work  to  be  done,  must  be 
conferred  upon  the  corporation,  and  if  they  are  not,  the 
corporation  cannot  be  held.  Again,  if  the  municipal- 
ity does  not  have  notice  of  the  defect,  either  actual 
or  constructive  knowledge  of  it,  there  is  no  liability. 
The  city  is  not  an  insurer  of  the  safety  of  its  streets, 
but  only  that  it  shall  exercise  reasonable  care  to 
make  them  safe  for  ordinary  travel ;  So,  if  it  does  not 
know  of  the  defective  condition  of  its  streets,  or  the 
circumstances  are  such  that  it  cannot  reasonably  be 
supposed  to  have  such  knowledge,  it  is  not  liable.18 
■Constructive  notice  may  be  inferred  from  general  no- 
toriety of  the  defect,19  or  from  the  fact  that  a  careful 
examination  would  have  revealed  the  defect,20  or  that 
the  defect  has  existed  for  considerable  length  of  time, 
for  so  long  that  in  the  exercise  of  due  vigilance  and 
care  the  city  officers  should  have  known  of  it.21  But 
notice  of  the  existence  of  a  general  defect,  as  that  the 
center  of  a  sidewalk  had  sunk  down,  is  not  notice  of 
a  particular  defect  which  is  not  of  the  same  general 
nature  or  reasonably  inferred  from  it,  such  as  a  loose 
board.22     Such  notice,  actual  or  inferential,  must  be 

18  Cunningham  v.  Denver,  23  Colo.  18,  58  Am.  St.  Rep.  212,  45 
Pac.  356;  Duncan  v.  Philadelphia,  173  Pa.  St.  550,  51  Am.  St.  Rep. 
780,  34  Atl.  235;  Lorence  v.  City  of  Ellensburg,  13  Wash.  341,  52 
Am.  St.  Rep.  42,  43  Pac.  20;  Montgomery  v.  Wright,  72  Ala.  411, 

47  Am.  Rep.  422;  Fitzpa trick  v.  Darby,  184  Pa.  St.  645,  39  Atl.  545. 

19  Montgomery  v.  Wright,  72  Ala.  411. 

20  Rapho  etc.  Twp.  v.  Moore,  68  Pa.  St.  404,  8  Am.  Rep.  202. 

21  Lorence  v.  City  of  Ellensburg,  13  Wash.  341,  52  Am.  St.  Rep. 
42,  43  Pac.  20;  Kansas  City  v.  Bradbury,  45  Kan.  381,  23  Am. 
St.  Rep.  731,  25  Pac.  889;  Pattengill  v.  Yonkers,  116  N.  Y.  558,  15 
Am.  St.  Rep.  442,  22  N.  E.  1095;  Sutton  v.  Snohomish,  11  Wash.  24, 

48  Am.  St.  Rep.  847,  39  Pac.  273;  Montgomery  v.  Wright,  72  Ala. 
411,  47  Am.  Rep.  422. 

22  Village  of  Shelby  v.  Claggett,  46  Ohio  St.  549,  22  N.  E.  407. 
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sufficiently  long  before  the  accident  to  enable  the  city 
to  either  cure  the  defect  or  prevent  the  injury.23 

§  305.  Liability  of  Municipality  When  It  Makes  Inde- 
pendent Contract  to  do  Some  Work  in  Streets.— It  is 
fundamental  that  for  injuries  flowing  from  excava- 
tions or  obstructions  made  by  a  city  in  its  capacity  as 
a  private  owner  of  property,  such  as  for  city  buildings, 
it  is,  as  we  have  seen,  subject  to  the  same  liabilities 
as  a  private  individual.24  But  the  question  as  to 
whether  or  not  a  municipality  can  relieve  itself  from 
entire  responsibility  by  contracting  with  another  to 
do  work  for  it,  reserving  no  supervisory  control  over 
the  same,  presents  an  interesting  field  for  discussion. 
The  general  doctrine  that  a  master  or  principal  is  not 
responsible  for  negligence  of  servants  is  applicable  to 
municipalities,2,5  so  long  as  it  does  not  conflict  with 
the  duties  the  municipality  owes  to  its  citizens  which 
stand  upon  an  entirely  different  footing  from  private 
individuals.  The  doctrine  can  of  necessity  only  apply 
when  the  municipality  is  acting  in  a  private  or  pro- 
prietary capacity,  and  then  only  when  the  injury 
arises  in  some  manner  in  no  way  connected  with  du- 
ties of  the  corporation  from  which  it  can  in  no  wise 
absolve  itself,  and  cannot  cast  upon  an  agent. 

For  example,  the  duty  of  a  city  to  keep  its  streets 
in  a  safe  condition  for  public  travel  is  absolute,  and  it 
is  bound  to  exercise  reasonable  diligence  and  care  to 
accomplish  that  end.  Where  it  has  employed  a  con- 
tractor to  do  work  involving  excavations  of  its  streets, 
it  is  not  absolved  from  its  duty  and  responsibility. 
The  city  in  such  case  cannot  claim  legal  exemption 

23  Denver  v.  Dean,  10  Colo.  375,  3  Am.  St.  Rep.  594,  16  Pac.  30. 

24  Ante,  sec.  101 ;  Oliver  v.  Worcester,  102  Mass.  489,  3  Am.  Rep. 
485;  Kimball  v.  Bath,  38  Me.  219,  61  Am.  Dec.  243. 

25  Jones  on  Municipal  Negligence,  sec.  167;  2  Dillon  on  Municipal 
Corporations,  sec.  129. 
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from  liability  by  reason  of  its  having  contracted  out 
the  construction  of  a  sewer,  and  because  it  has  not 
accepted  the  work,  as  the  streets  during  all  that  time 
remain  as  much  as  ever  under  the  care  and  super- 
vision of  its  officials.26 

The  same  rule  applies  whether  the  city  is  engaged 
in  its  own  work  or  whether  it  grants  the  right  to  oth- 
ers, the  duty  in  either  case  being  the  same.27  Where, 
however,  the  negligence  of  the  contractor  or  servant 
arises  in  the  performance  of  duties,  with  respect  to 
which  the  city  is  under  no  obligation,  it  cannot  be 
held  liable.28 

§  306.  Excavations  in  Streets. — Many  excavations 
must  be  made  in  the  streets  of  a  city  from  time  to 
time  for  the  purpose  of  making  improvements,  either 
by  way  of  construction  of  buildings,  putting  down 
water  mains  or  pipes,  laying  street  railway  tracks, 
putting  in  telegraph  or  telephone  wires.  Travelers 
must  submit  to  these  temporary  inconveniences,  but 
have  the  right  to  expect  that  reasonable  care  shall  be 
observed  by  those  responsible  for  the  work  to  guard 
against  danger.  Some  excavations  are  made  by  the 
city  itself,  while  others  are  made  by  private  individ- 
uals under  license  or  franchise  from  the  city.  So  far 
as  concerns  the  responsibility  of  the  city,  one  view  is 
adopted  by  many  courts  that  the  city  is  not  exempted 
from  liability,  even  though  it  is  done  by  an  independ- 

26  Storrs  v.  Utica,  17  N.  Y.  104,  72  Am.  Dec.  437;  Robbins  v. 
Chicago,  4  Wall.  657;  St.  Paul  v.  Seitz,  3  Minn.  297,  74  Am.  Dec. 
753;  Baltimore  v.  O'Donnell,  53  Md.  10,  36  Am.  Rep.  395;  Circle- 
ville  v.  Neuding,  41  Ohio  St.  465;  Pettengill  v.  Yonkers,  116  N.  Y. 
558,  15  Am.  St.  Rep.  442,  22  N.  E.  1095;  Turner  v.  Newburgh,  109 
N.  Y.  301,  4  Am.  St.  Rep.  453,  16  N.  E.  344. 

27  City  of  Zanesville  v.  Fannan,  53  Ohio  St.  605,  53  Am.  St.  Rep. 
664,  42  N.  E.  703. 

28  Storrs  v.  Utica,  supra;  Erie  School  Dist.  v.  Fuess,  98  Pa.  St. 
600,  42  Am.  Rep.  627. 
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ent  contractor,  it  reserving  no  control  over  the  work. 
Other  courts  hold  the  city  responsible  in  such  case 
only  upon  the  ground  of  notice.  The  wrong  in  making 
the  excavation  may  be  either  negligence  or  nuisance. 
The  discussion  following  will  be  as  to  the  nature  of 
the  wrong,  the  liability  of  the  city  for  its  own  excava- 
tions and  those  made  by  others,  and  individual  liabil- 
ity of  persons  making  excavations. 

§  307.  Excavations— Nature  of  the  Legal  Duty  and 
Wrong. — The  public  is  entitled  to  be  protected  from 
danger  from  anything  which  has  been  placed  upon  the 
street,  as  an  obstacle  to  travel,  or  from  excavations. 
No  one  has  a  right  to  interfere  with  a  highway  or 
street  without  first  obtaining  permission  from  the 
proper  authority,  which  is  the  city,  and  doing  so  with- 
out such  permission  constitutes  a  nuisance,  and  ren- 
ders the  wrongdoer  liable  as  an  insurer.  It  matters 
not  whether  he  is  prudent  or  careful,  as  he  is  bound 
to  keep  the  highway  safe  at  his  peril.29  But  if  com- 
petent authority  for  the  excavation  be  given,  then  the 
only  liability  which  arises  is  through  negligence  in 
protecting  the  public  from  injury.  There  is  no  lia- 
bility, provided  due  and  reasonable  care  is  used  to 
guard  the  public  from  the  danger.30  When  acting 
under  a  license,  the  one  making  the  excavation  must 
use  such  means  to  guard  the  dangerous  place,  such 

29  Congreve  v.  Morgan,  18  N.  Y.  84,  72  Am.  Dec.  495;  Irvine  v. 
Wood,  51  N.  Y.  228,  10  Am.  Rep.  603;  Clifford  v.  Dam,  81  N.  Y. 
52;  Pfau  v.  Reynolds,  53  111.  212;  Dygert  v.  Schenck,  23  Wend.  446, 
35  Am.  Dec.  575;  State  v.  Mobile,  5  Port.  279,  30  Am.  Dec.  564 
(where  a  city  wrongfully  authorized  erection  of  market-house). 

30  Temperance  Hall  Assn.  v.  Giles,  33  N.  J.  L.  260;  Raymond  v. 
Keseberg,  91  Wis.  191,  64  N.  W.  861;  Benjamin  v.  Metropolitan 
Street  Ry.  Co.,  133  Mo.  274,  34  S.  W.  590. 
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as  barricades,31  or  covering,33  or  lights,33  especially 
where  an  ordinance  prescribes  these  precautions.34 
The  means  used  must  be  such  as  would  be  adopted  by 
a  reasonable  man.  But  they  do  not  have  to  afford  an 
absolute  protection;  and  if  an  iron  grating  be  removed 
from  an  areaway  by  the  wanton  act  of  one  not  in  the 
employ  of  the  owner  of  the  property,35  or  if  lights 
have  been  removed  without  the  fault  of  the/ one  plac- 
ing them,  and  an  injury  occurs  before  he  could  have 
reasonably  discovered  the  fact,36  there  is  no  liability. 
The  mere  erection  of  barricades  or  placing  of  lights  is 
not  sufficient.  A  reasonable  amount  of  attention 
must  be  given  to  insure  their  efficacy,  but  this  does 
not  mean  that  a  man  must  watch  them  constantly.3T 
So,  too,  if  the  guards  are,  or  reasonably  ought  to  be, 
known  to  be  defective,  as  where  a  gas-pipe  railing 
was  loose  at  one  end  and  allowed  one  who  leaned 
against  it  to  fall  into  an  areaway,38  and  where  a  rail- 
road, maintaining  a  bridge  over  its  road,  allows  the 
railing  to  become  rotten,  and  a  traveler  falls 
through.39  Those  bound  to  keep  them  are  liable  if 
they  might  have  known  of  the  insecurity  of  the 
guards.40    And  this  question  of  notice  is  for  the  jury.41 

31  Hotel  Assn.  v.  Walter,  23  Neb.  280,  36  N.  W.  561;  Sexton  v. 
Zett,  44  N.  Y.  430. 

32  Benjamin  v.  Metropolitan  St.  Ry.  Co.,  133  Mo.  274,  34  S.  W. 
590;  Stevenson  v.  Joy,  152  Mass.  45,  25  N.  E.  78. 

33  Raymond  v.  Keseberg,  91  Wis.  191,  64  N.  W.  861;  Wilson  & 
Bros.  v.  White,  71  Ga.  506,  51  Am.  Rep.  269;  Sexton  v.  Zett,  44 
N.  V.  430;  Potter  v.  Bunnell,  20  Ohio  St.  150. 

34  Wilson  &  Bros.  v.  White,  71  Ga.  506,  51  Am.  Rep.  269. 

35  Martin  v.  Pettit,  117  N.  Y.  118,  22  N.  E.  566. 

36  Raymond  v.  Keseberg,  91  Wis.  191,  64  N.  W.  861. 

37  Beck  v.  Hood,  185  Pa.  St.  32,  39  Atl.  843. 

38  Hotel  Assn.  v.  Walter,  23  Neb.  280,  36  N.  W.  561. 

39  Hays  v.  Gallagher,  72  Pa.  St.  136. 

40  Stevenson  v.  Joy,  152  Mass.  45,  25  N.  E.  78;  Creed  v.  Hartman, 
29  N.  Y.  591,  86  Am.  Dec.  341;  Raymond  v.  Keseberg,  91  Wis.  191, 
64  N.  W.  861. 

41  Benjamin  v.  Metropolitan  St.  Ry.  Co.,  133  Mo.  274,  34  S.  W. 

590. 
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§  308.  Same  Continued— Excavations  in  and  Other 
Uses  of  Streets  Without  Authority.— The  public  is  enti- 
tled to  the  free  and  unrestricted  use  of  the  entire 
length  and  breadth  of  the  road,  and  no  one  has  the 
right  to  abridge  its  use  in  any  part  without  authority. 
It  follows,  therefore,  that  any  act  outside  of  those  in- 
cident to  travel  and  transportation  which  interferes 
with  such  use  is  unlawful,  if  not  authorized.  Thus, 
an  excavation  below  the  surface  of  the  street,42  or 
an  obstacle  placed  upon  the  streets  which  hinder  the 
free  use  of  any  portion  of  the  street,43  or  anything 
which  renders  travel  over  it  dangerous  or  hazard- 
ous,44 is  unlawful,  calculated  to  produce  injury  to 
travelers,  and  is  of  the  nature  of  nuisance.  Thus,  the 
use  of  a  bridge  across  a  sidewalk  for  unloading  mer- 
chandise from  time  to  time,  is  a  nuisance.45  So  stor- 
ing street-cars  on  a  switch  in  a  street,46  or  using  a 
street  as  a  freight-yard,47  or  as  a  place  to  hold  an  auc- 
tion sale,48  or  allowing  dangerous  machinery  to  lie 

42  Congreve  v.  Smith,  18  N.  Y.  84;  Creed  v.  Hartman,  29  N.  Y. 
591,  86  Am.  Dec.  341;  Clifford  v.  Dann,  81  N.  Y.  52;  Portland  v. 
Richardson,  54  Me.  46,  89  Am.  Dec.  720;  Barry  v.  Terkildsen,  72 
Cal.  254,  1  Am.  St.  Rep.  55,  13  Pac.  657;  Pfau  v.  Reynolds,  53  111. 
212. 

43  Chase  v.  Oshkosh,  81  Wis.  313,  29  Am.  St.  Rep.  898,  51  N.  W. 
560;  Commonwealth  v.  Wilkinson,  16  Pick.  175,  26  Am.  Dec.  654;- 
Burlington  v.  Schwarzman,  52  Conn.  183,  52  Am.  Rep.  571;  State  v. 
Knapp,  6  Conn.  415,  16  Am.  Dec.  68;  State  v.  Berdetta,  73  Ind.  185* 
38  Am.  Rep.  117;  Birmingham  v.  Tayloe,  105  Ala.  170,  16  South. 
576;  Mahady  v.  Bushwick  R.  R.  Co.,  91  N.  Y.  148,  43  Am.  Rep. 
661;  Jackson  v.  Kiel,  13  Colo.  378,  16  Am.  St.  Rep.  207,  22  Pac.  504. 

44  Osage  City  v.  Larkin,  40  Kan.  206,  10  Am.  St.  Rep.  186,  19 
Pac.  658;  Grove  v.  Fort  Wayne,  45  Ind.  429,  15  Am.  Rep.  262. 

45  Callanan  v.  Gilman,  107  N.  Y.  360,  1  Am.  St.  Rep.  831,  14  N. 

E.  264. 

46  Mahady  v.  Bushwick  R.  R.  Co.,  91  N.  Y.  148,  43  Am.  Rep.  661. 

47  Jackson  v.  Kiel,  13  Colo.  378,  16  Am.  St.  Rep.  207,  22  Pac.  504; 
Gahagan  v.  Boston  R.  R.  Co.,  1  Allen,  187,  79  Am.  Dec.  724. 

48  Commonwealth  v.  Passmore,  1  Serg.  &  R.  217. 


627  TRAVELING   IN   ROADS   AND   STREETS.  §  308 

exposed  in  a  street.49  Again,  to  maintain  a  coal-hole 
in  the  sidewalk,50  and  to  make  excavations  for  any 
purpose  is  unlawful,  unless  permission  from  compe- 
tent authority  has  been  obtained.51  A  building  which 
extends  into  the  street,52  or  a  fence,  or  wall  across  the 
same,53  or  trees  within  the  limits  of  the  road,54  are 
nuisances,  and  render  the  one  creating  or  maintaining 
them  liable  for  any  injury  resulting  therefrom.  The 
rights  of  the  public  extend  from  the  center  of  the 
earth  up  to  the  heavens  above.  So,  not  only  may  one 
not  excavate  below,  or  place  obstacles  upon,  the  sur- 
face of  the  highways,  but  it  has  been  held  that  any 
encroachment  upon  the  rights  of  the  public  above  the 
road  is  a  nuisance.55  Thus,  an  inclosed  passage,  from 
one  building  to  another,  across  a  street,  which  was 
thirteen  feet  above  the  sidewalk,56  and  a  bay  window 
sixteen  feet  above,57  and  a  loose  cornice,58  and  an  un- 
authorized awning,59  have  been  held  nuisances. 

49  Osage  City  v.  Larkin,  40  Kan.  206,  10  Am.  St.  Rep.  186,  19 
Pac.  658. 

50  Clifford  v.  Dam,  81  N.  T.  52;  Irvine  v.  Wood,  51  N.  T.  224, 
10  Am.  Rep.  603;  Calder  v.  Smalley,  66  Iowa,  219,  55  Am.  Rep. 
270,  23  N.  W.  638;  Jennings  v.  Van  Schaick,  108  N.  Y.  530,  2  Am. 
St.  Rep.  459,  15  N.  E.  424;  Barry  v.  Terkildsen,  72  Cal.  254,  1  Am. 
St.  Rep.  55,  13  Pac.  657. 

61  Ante,  sec.  307. 

52  Commonwealth  v.  Wilkinson,  16  Pick.  175,  26  Am.  Dec.  654. 

53  State  v.  Knapp,  6  Conn.  415,  16  Am.  Dec.  68;  Burlington  v. 
Schwarzman,  52  Conn.  181,  52  Am.  Rep.  571. 

54  Chase  v.  Oshkosh,  81  Wis.  313,  29  Am.  St.  Rep.  898,  51  N.  W. 

560. 

55  Bybee  v.  State,  94  Ind.  443,  48  Am.  Rep.  175;  Reimer's  Appeal, 
100  Pa.  St.  182,  45  Am.  Rep.  373;  Grove  v.  Fort  Wayne,  45  Ind. 
429,  15  Am.  Rep.  262;  City  Council  v.  Burum,  93  Ga.  68,  19  S.  E. 

820. 
66  Bybee  v.  State,  94  Ind.  443,  48  Am.  Rep.  175. 

57  Reimer's  Appeal,  100  Pa.  St.  182,  45  Am.  Rep.  373. 

58  Grove  v.  Fort  Wayne,  48  Ind.  ,429,  15  Am.  Rep.  262. 
69  City  Council  v.  Burum,  93  Ga.  68,  19  S.  E.  820. 
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§  309.    Delays  from  Crowded  Condition  of  Streets.— 

Of  course  such  restrictions,  interferences,  and  obsta- 
cles to  free  passage  over  highways  and  streets  which 
are  incident  to  their  use  in  their  proper  manner  are 
not  unlawful.  Thus,  the  delays  caused  by  the  crowd- 
ed condition  of  city  streets,  or  by  meeting  trains  and 
persons  at  the  intersections  are  remediless.  So,  too, 
it  is  not  unlawful  or  a  nuisance  to  stop  one's  carriage 
at  a  store  or  dwelling-house  to  enter  the  same,  even 
though  this  obstructs  a  portion  of  the  street.  Nor  is 
it  a  nuisance  if  one's  wagon  accidentally  breaks  down. 
On  the  other  hand,  these  same  acts,  if  continued  to 
an  unwarrantable  extent,  may  become  public  nui- 
sances. Thus,  it  has  been  held  that  the  continual 
stopping  of  wagons  in  front  of  a  store  so  as  to  ob- 
struct the  way  for  a  considerable  portion  of  the  time 
was  a  nuisance,60  and  if  the  wagon  and  its  contents 
are  allowed  to  remain  in  the  street  longer  than  is  rea- 
sonable, it  also  becomes  a  public  nuisance. 

§  310.  Incidental  Uses  of  Streets— Temporary  Ob- 
structions in  Construction  of  Buildings. — It  has  been  said 
by  many  courts  and  text-writers  that  an  exception 
to  this  strict  rule  arises  from  the  necessities  of  busi- 
ness and  city  life.  The  contention  is  that  the  streets, 
while  mainly  for  public  travel  and  transportation,  are 
primarily  for  the  convenience  of  the  public.  So  that, 
when  convenience  demands  that  the  roads  be  used 
for  other  purposes  than  the  main  ones,  these  must 
give  way.  Hence,  it  is  argued  that  when,  through 
lack  of  space  upon  one's  lot,  where  he  is  erecting  a 
building,  to  place  his  building  material  he  places  them 
in  the  street,  the  public  need  for  buildings  and  its  con- 
venience renders  such  use  of  the  highway  lawful.61 

60  People  v.  Cunningham,  1  Denio,  524,  43  Am.  Dec.  709. 

61  Clark  v.  Fry,  8  Ohio  St.  358,  72  Am.  Dec.  590;  Frazier  v.  But- 
ler Borough,  172  Pa.  St.  407,  51  Am.  St.  Rep.  739,  33  All.  691  (deposit 
of  earth). 
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Again,  it  is  reasoned  that  when  a  merchant  has  not 
the  facilities  in  the  rear  of  his  store  to  load  and  un- 
load his  merchandise,  or  cannot  immediately  take 
care  of  it  and  store  it,  he  may  use  the  public  streets 
as  a  temporary  depository.  This  rule  has  been 
evolved  from  custom  and  some  obiter  dicta  in  a  few 
early  cases.  The  text-books  and  nearly  all  the  cases 
cite  Commonwealth  v.  Passmore,  1  Serg.  &  R.  217,  and 
People  v.  Cunningham,  1  Denio,  524,  43  Am.  Dec.  709, 
as  being  the  leading  cases  upon  this  subject  in  this 
country.  These  cases,  and  many  others  also,  refer 
to  Rex  v.  Jones,  3  Camp.  231,  Rex  v.  Ward,  4  Ad.  & 
E.  405,  and  sometimes  to  Rex  v.  Russell,  6  East,  427. 
In  each  of  these  cases,  however,  the  defendant  was 
held  guilty  of  a  public  nuisance.  Commonwealth  v. 
Passmore,  1  Serg.  &  R.  217,  held  an  auctioneer  liable 
for  carrying  on  a  sale  in  the  highway,  and  People  v. 
Cunningham,  1  Denio,  524,  43  Am.  Dec.  709,  held  it  a 
nuisance  for  a  number  of  drivers  to  congregate  around 
a  brewery  awaiting  their  turn  to  receive  refuse,  and 
quarreling  for  their  turn.  In  Rex  v.  Jones,  3  Camp. 
231,  a  timber  merchant  turned  a  part  of  the  highway 
into  a  lumber  yard,  and  Rex  v.  Ward,  4  Ad.  &  E.  405, 
held  an  embankment  in  a  waterway  to  be  a  nuisance. 
In  Rex  v.  Russell,  6  East,  427,  a  wagoner  was  indicted 
and  held  for  a  nuisance  in  loading  and  unloading  his 
wagons  on  the  sidewalk  in  front  of  his  warehouse. 

These  cases,  which  are  the  leading  ones  on  both 
sides  of  the  ocean,  and  are  the  primary  legal  authori- 
ties, are  not  in  harmony  in  their  actual  decisions  with 
the  later  ones  citing  them  as  authority,  although  in 
the  opinions  of  the  judges  may  be  found  statements 
sustaining  this  view.  Indeed,  in  Rex  v.  Russell,  6 
East,  427,  the  court  say  that  it  "could  not  be  parties 
to  any  compromise  for  his  [the  wagoner]  using  the 
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street  as  his  own  for  any  part  of  his  business.  That 
this  is  a  species  of  nuisance  to  be  found  in  many  other 
places  and  is  fit  to  be  suppressed." 

Some  of  the  cases  cited  to  support  the  view  that 
highways  may  be  used  to  store  materials  when  neces- 
sity demands  are  cases  in  which  permission  to  do  so 
has  been  given  by  municipal  authority.62  These,  it 
is  believed,  do  not  sustain  the  contention,  for  in  them 
municipal  permission,  and  not  public  necessity,  af- 
fords the  authority  and  legalizes  the  act. 

Many  others  besides  the  leading  ones  discussed 
above  are  directly  contrary  to  the  view  in  the  actual 
decisions,  even  though  the  courts  have  volunteered  to 
say  that  such  a  misuse  is  allowable  when  such  a  ne- 
cessity arises.63  Those  cases  which  are  directly  in 
point  cite  the  leading  cases,  already  discussed,  as  au- 
thority or  else  state  the  rule  in  such  terms  and  man- 
ner as  shows  that  these  cases  are  the  real  authorities. 

It  is  submitted  that  the  authorities  do  not  support 
the  view  contended  for,  and  that  the  rule  that  any 
other  use  of  the  streets  and  highways  than  for  travel- 
ing and  transportation  and  the  purposes  incident 
thereto  constitute  a  nuisance,  unless  it  is  authorized 

62  Bradbee  v.  London,  5  Scott  N.  O.  79;  Merritt  v.  Fitzgibbons, 
102  N.  Y.  362,  7  N.  E.  179;  St.  John  v.  Mayor,  3  Bosw.  483;  Grant 
v.  Stillwater,  35  Minn.  242,  28  N.  W.  660;  Senhenn  v.  Evansville, 
140  Ind.  675,  40  N.  E.  69;  Smith  v.  McDowell,  148  111.  51,  35  N.  E. 
141;  Wood  v.  Mears,  12  Ind.  515,  74  Am.  Dec.  222;  Stephens  v. 
Macon,  83  Mo.  346. 

63  Jackson  v.  Kiel,  13  Colo.  378,  16  Am.  St.  Rep.  207,  22  Pac. 
504;  Callanan  v.  Gilman,  107  N.  Y.  360,  1  Am.  St.  Rep.  831,  14  N.  E. 
264;  Davis  v.  Mayor,  14  N.  Y.  506,  67  Am.  Dec.  186;  Mohady  v. 
Railroad  Co.,  91  N.  Y.  148,  43  Am.  Rep.  661;  Cohen  v.  Mayor,  113 
N.  Y.  532,  10  Am.  St.  Rep.  506,  21  N.  E.  700;  Birmingham  v.  Tayloe, 
105  Ala.  170,  16  South.  576;  Senhenn  v.  Evansville,  140  Ind.  675,  40 
N.  E.  69;  Rex  v.  CarlUe,  6  Car.  &  P.  636;  Rex  v.  Cross,  3  Camp.  276. 
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by  state  or  municipal  authority,  applies  to  this  case 
as  to  all  others,  and  that  unless  the  storage  of  build- 
ing materials  in  the  street,  or  depositing  of  merchan- 
dise therein  is  authorized,  it  is  a  nuisance.  To  the 
proposition  that  custom  has  allowed  such  use,  it  is 
argued  that  custom  cannot  legalize  a  public  nuisance, 
and  that  in  the  vast  majority  of  cases  of  such  use  of 
the  highways  permission  to  do  so  has  first  been  grant- 
ed by  competent  authority.  The  temporary  obstruc- 
tion of  the  public  streets  for  purposes  of  improve- 
ment, if  a  reasonable  necessity  exists  therefor,  is  not 
unlawful,  and  the  municipal  authorities  are  not  an- 
swerable in  damages  for  permitting  it.64 

§  311.  Authority  for  Excavations— When  Given- 
While  the  legislature  and,  under  some  circumstances, 
municipalities  can  give  authority  to  individuals  to 
make  excavations,  place  obstructions  on  or  above  the 
highway,  and  in  such  case  the  mere  fact  of  its  en- 
croachment on  the  road  will  not  constitute  it  a  nui- 
sance, this  does  not  relieve  the  one  who  obtains  this 
privilege  from  the  duty  to  exercise  due  care  to  pre- 
vent injury  from  coming  to  any  of  the  public.  And 
the  fact  that  the  city  may  authorize  these  acts  is  no 
excuse  for  its  failure  to  use  proper  vigilance  in  keep- 
ing its  streets  reasonably  safe  and  seeing  that  the  ob- 
structions and  excavations  are  duly  guarded  to  pre- 
vent injury  from  coming  in  contact  with  or  falling  in 
them.  This  branch  of  the  subject  is  under  the  head 
of  Negligence,  and  is  governed  by  these  principles. 

§  312.  Excavations  or  Obstructions  Made  by  Individ- 
uals for  Private  Purposes  Under  a  License — Private  per- 
sons or  corporations  have  frequent  occasion  in  the 
prosecution   of  individual   enterprises  and  improve- 

64  Frazier  v.  Butler  Borough,  172  Pa.  St.  407,  51  Am.  St.  Rep. 
739,  33  Atl.  691;  Davis  v.  Winslow,  51  Me.  264,  81  Am.  Dec.  573. 
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ments  to  make  excavations  or  place  temporary  ob- 
structions in  streets,  but  before  doing  so  permission 
must  be  obtained  from  the  municipal  authorities. 
In  constructing  a  dwelling-house  or  other  building 
excavations  are  necessary  to  connect  the  same  with 
water  and  gas.  Where  either  public  or  private  im- 
provements are  being  made,  it  is  still  the  duty  of  the 
city  to  guard  and  protect  them  so  as  to  protect  trav- 
elers on  the  street  from  receiving  injury  therefrom. 
This  duty  is  still  incumbent  on  the  city,  though  the 
one  doing  the  work  is  required  to  take  the  necessary 
precautions  to  guard  the  safety  of  public  travel. 
Lights  or  barriers  must  be  placed  about  the  excava- 
tions or  obstructions.  The  city  cannot  be  absolved 
from  this  duty.65  So  the  city  is  liable  for  personal 
injury  received  by  one  in  consequence  of  an  obstruc- 
tion in  a  street  consisting  of  a  heap  of  dirt  and  rocks 
thrown  out  from  a  trench  dug  for  the  purpose  of  lay- 
ing water-pipes,66  or  for  injuries  received  by  one  who 
falls  into  an  open  area,  which  the  city  allows  to  re- 
main without  a  sufficient  barrier,67  or  for  injuries  suf- 
fered from  keeping  a  wagon  in  the  streets  by  license 
from  the  city,68  or  for  injuries  received  by  a  traveler 
who  falls  into  a  hatchway,  which  a  house  owner  has 
been  allowed  to  locate  and  maintain  in  a  dangerous 
position.69  The  foregoing  are  illustrations  of  injuries 
that  may  occur  through  neglect  of  private  persons, 

65  Turner  v.  Newburgh,  109  N.  Y.  301,  4  Am.  St.  Rep.  453,  16 
N.  E.  344;  Russell  v.  Canastota,  98  N.  Y.  496;  Pettengill  v.  City  of 
Yonkers,  116  N.  Y.  558,  15  Am.  St.  Rep.  442,  22  N.  E.  1095. 

66  Pettengill  v.  City  of  Yonkers,  116  N.  Y.  558,  15  Am.  St.  Rep. 
442,  22  N.  E.  1095. 

67  Clark  v.  Richmond,  83  Va.  355,  5  Am.  St.  Rep.  281,  5  S.  E. 
369. 

68  Cohen  v.  New  York,  113  N.  Y.  532,  10  Am.  St.  Rep.  506,  21  N.  E. 
700. 

69  McClure  v.  City  cf  Sparta,  84  Wis.  269,  36  Am.  St.  Rep.  924, 
54  N.  W.  337. 
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but  for  which  the  city  may  be  held,  which  liability  is 
grounded  upon  the  same  reasons  for  its  responsibility 
as  when  it  engages  in  similar  work  on  its  own  account, 
which  has  been  previously  shown.70  Mr.  Justice  Earl 
of  the  supreme  court  of  New  York  has  well  stated  the 
general  doctrine  as  follows:  "The  primary  purpose 
of  streets  is  use  by  the  public  for  travel  and  transpor- 
tation, and  the  general  rule  is,  that  any  obstruction 
of  a  street  or  encroachment  thereon  which  interferes 
with  such  use  is  a  public  nuisance.  But  there  are  ex- 
ceptions to  the  general  rule,  born  of  necessity  and 
justified  by  public  convenience.  An  abutting  owner 
engaged  in  building  may  temporarily  encroach  upon 
the  street  by  the  deposit  of  building  materials.  A 
tradesman  may  convey  goods  in  the  street  to  or  from 
his  adjoining  store.  A  coach  or  omnibus  may  stop 
in  the  street  to  take  up  or  set  down  passengers;  and 
the  use  of  the  street  for  public  travel  may  be  tem- 
porarily interfered  with  in  a  variety  of  other  ways 
without  the  creation  of  what  in  the  law  is  deemed 
to  be  a  nuisance.  But  all  such  interruptions  and 
obstructions  of  streets  must  be  justified  by  necessity. 
It  is  not  sufficient,  however,  that  the  obstructions 
are  necessary  with  reference  to  the  business  of  him 
who  erects  and  maintains  them.  They  must  also  be 
reasonable  with  reference  to  the  rights  of  the  public 
who  have  interests  in  the  streets  which  may  not  be 
sacrificed  or  disregarded.  Whether  an  obstruction 
in  the  street  is  necessary  and  reasonable  must  gen- 
erally be  a  question  of  fact  to  be  determined  upon 
the  evidence  relating  thereto."71  The  liability  of 
municipalities  has  been  discussed  at  some  length  at 
other  places,72  and  it  need  not  be  further  pursued 

70  Ante,  sec.  305. 

71  Callanan  v.  Gilman,  107  N.  X.  360,  14  N.  E.  264,  1  Am.  St 
Rep.  831,  and  note,  pp.  840-844. 

72  Ante,  sees.  98-100. 
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here.     So  is  the  wrong  of  nuisance  considered  else* 
where.73 

§  313.  Liability  of  Municipality  for  Ice  on  the  Side- 
walk.— It  is  perhaps  an  undisputed  general  proposi- 
tion frequently  asserted  by  courts  that  mere  slip- 
periness  arising  from  a  smooth  surface  of  snow  and 
ice  on  a  sidewalk  does  not  render  the  city  liable  to 
one  sustaining  personal  injury  therefrom.74  This 
statement  is  usually  based  upon  the  assumption  that 
the  presence  of  ice  is  caused  by  natural  causes,  such 
as  drippings  from  an  adjacent  building  or  by  the  op- 
eration of  the  laws  of  gravitation  and  temperature.75 

The  municipality  may  become  liable,  however,  when 
the  accumulation  of  ice  on  a  street  is  because  of  some 
neglect  of  duty  on  its  part,  which  is  the  cause  thereof, 
such  as  neglect  to  construct  and  maintain  suitable 
drains  or  gutters  to  carry  surface  water  away.76 
And  is  there  a  liability  on  the  part  of  the  city  where 
ice  or  snow  is  suffered  to  remain  upon  a  sidewalk  in 
such  an  uneven  and  rounded  form  that  a  person 
cannot  walk  over  it,  using  due  care?77  The  person 
complaining  must  be  free  from  fault;  if  he  knows 
of  the  dangerous  condition  it  is  imprudence  on  his 
part  to  venture  on  it.78 

73  See  c.  41. 

T4  Cook  v.  Milwaukee,  24  Wis.  270,  1  Am.  Rep.  183;  other  cases 
cited  throughout  this  section. 

75  Hausmann  v.  Madison,  85  Wis.  187,  39  Am.  St.  Rep.  834,  55 
N.  W.  167;  Taylor  v.  Yonkers,  105  N.  Y.  202,  59  Am.  Rep.  492; 
Stanton  v.  Springfield,  12  Allen,  566;  Chase  v.  Cleveland,  44  Ohio 
St.  504,  58  Am.  Rep.  843;  Mauchchunk  v.  Kline,  100  Pa.  St.  119, 
45  Am.  Rep.  364. 

76  Decker  v.  Scranton  City,  151  Pa.  St.  241,  31  Am.  St.  Rep.  757, 
25  Atl.  36;  Cook  v.  Milwaukee,  24  Wis.  270,  1  Am.  Rep.  183. 

77  Uuther  v.  Worcester,  97  Mass.  268;  Providence  v.  Clapp,  17 
How.  164;  Broburg  v.  Des  Moines,  63  Iowa,  523,  50  Am.  Rep.  756, 
19  N.  W.  340;  Keane  v.  Waterford,  130  N.  Y.  188,  29  N.  B.  130; 
Cloughessey  v.  Waterbury,  51  Conn.  405,  50  Am.  Rep.  38. 

78  Sehaefler  v.  Sandusky,  33  Ohio  St.  246,  31  Am.  Rep.  533;  Haus- 
mann v.  Madison,  85  Wis.  187,  39  Am.  St.  Rep.  834,  55  N.  W.  167. 
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§  314.  Dangerous  Premises  and  Dangerous  Things 
Erected  or  Existing  Thereon— Classes  of  Liability  — 
There  are  three  classes  of  liability  to  be  considered 
in  connection  with  the  duty  of  an  owner  or  occupant 
of  premises  in  respect  to  dangerous  places,  or  dan- 
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gerous  things  or  machinery  existing  thereon,  viz., 
those  who  come  there  by  invitation  of  the  owner,  ex- 
press or  implied,  those  who  come  there  by  virtue  of 
a  license  express  or  implied,  and  those  who  come 
there  as  mere  trespassers,  and  lastly  children  of 
tender  or  immature  age  who  may  be  attracted  or 
allured  by  reason  of  their  childish  instincts  to  go  in 
and  about  premises  where  there  may  be  things  of 
dangerous  character.  The  owner  owes  a  duty  to  each 
one  of  this  class  of  persons  which  will  appear  in  the 
remainder  of  this  chapter. 

§  315.  Nature  of  Wrong  and  Injury  Considered  in 
This  Chapter. — In  this  chapter  is  considered  the  right 
of  an  owner  or  occupant  of  land  to  its  use  in  so  far 
as  it  may  affect  third  persons.  This  involves  the  con- 
dition in  which  the  land  may  be  placed  by  the  acts 
of  the  owner  or  occupant  in  its  use  and  enjoyment, 
what  he  may  place  or  construct  upon  it.  While  an 
owner  is  entitled  to  the  uninterrupted  use  and  en- 
joyment of  his  land,  and  may  put  it  to  such  use  as 
he  may  desire,  still  he  must  act  in  obedience  to  the 
ancient  maxim,  "Sic  utere  ut  tuo  non  laedas." 

The  only  limitations  upon  his  right  to  use  it  as  he 
pleases  are  by  reason  of  certain  relations  into  which 
he  is  brought  in  respect  to  its  use.  To  those  persons 
with  whom  he  is  thus  brought  in  contact  he  owes  cer- 
tain duties  regarding  the  condition  in  which  his  prem- 
ises shall  be  kept,  a  violation  of  which,  leading  to 
injury,  gives  rise  to  a  right  of  action.  The  wrong  or 
tort  involved  may  be  either  negligence,  and  when 
it  is  continuous  neglect,  or  the  premises  are  put  in 
a  dangerous  condition,  it  will  constitute  nuisance.. 
The  cases  have  not  been  particular  in  pointing  out 
the  nature  of  the  wrong,  whether  of  negligence  or 
nuisance,  and  this  we  must  do  for  ourselves.     The 
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only  injury  caused  by  these  wrongs  treated  in  this 
chapter  are  those  affecting  the  person,  not  property, 
though  the  substantive  principle  of  liability  is  the 
same  in  each  case. 

§  316.  General  Duty  of  Owner  of  Premises  as  to 
Their  Safety. — Here  will  be  stated  the  measure  of 
care  required  of  owners  and  occupants  of  land  and 
structures  to  those  whom  the  duty  is  owing.  First, 
it  will  be  necessary  to  have  in  mind  the  persons  to 
whom  the  duty  of  keeping  the  premises  in  safe  con- 
dition is  due,  which  is  only  to  those  who  come  thereon 
by  invitation,  express  or  implied,  on  any  business 
to  be  transacted  or  permitted  by  the  owner.  And  to 
trespassers  and  licensees  he  owes  the  duty  not  to  in- 
tentionally or  willfully  and  wantonly  injure  them. 
The  measure  and  extent  of  the  duty  of  an  owner  of 
premises  to  one  injured  thereon  depends  altogether 
upon  the  relation  which  the  parties  sustain  to  each 
other  at  the  time. 

The  owner  or  occupant  of  premises,  as  to  those  per- 
sons whom  he  owes  a  duty  in  respect  to  their  condi- 
tion and  safety,  is  not  to  be  considered  in  any  sense 
an  insurer  against  accidents  from  their  condition, 
but  is  bound  only  to  the  observance  of  such  ordinary 
care  as  will  enable  him  to  keep  it  in  such  condition 
that  it  will  not,  by  any  insecurity  or  insufficiency  for 
any  purposes  to  which  it  may  be  put,  injure  any  person 
rightfully  in,  around  or  passing  the  premises.  The 
degree  of  care  required  to  keep  the  premises  reason- 
ably safe  is  ordinary  care  and  diligence.1 

l  Atlanta  Cotton-Seed  Oil  Mills  v.  Coffey,  80  Ga.  145,  12  Am.  St. 
Rep.  244,  4  S.  E.  759;  Ryder  v.  Kinsey,  62  Minn.  85,  54  Am.  St. 
Rep.  623,  64  N.  W.  94;  Nash  v.  Minn.  Mill.  Co.,  24  Minn.  501, 
31  Am.  Rep.  349;  Steppe  v.  Alter,  48  La.  Ann.  363,  55  Am.  St.  Rep. 
281,  19  South.  147;  Baddeley  v.  Shea,  114  Cal.  1,  55  Am.  St.  Rep. 
56,  45  Pac.  990  (ordinary  care,  such  as  good  housekeepers  ordinarily 
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There  are  certain  conditions  in  which  premises  are 
placed  by  its  owner,  and  dangers  thereon,  which  the 
owner  may  have  the  right  to  create  and  do  not  in  and 
of  themselves  violate  any  right  of  another,  but  the  law 
imposes  upon  such  owner  certain  duties  in  respect  to 
guarding  those  lawfully  coming  upon  the  lands  from 
injury,  and  if  he  does  not  observe  these  duties,  he  be- 
comes liable.     If  the  premises  are  in  an  unsafe  condi- 
tion, which  is  known  or  ought  to  be  known  by  the  own- 
er, or  which  he  has  negligently  suffered  to  exist,  and 
he  does  not  give  notice  to  or  warn  those  rightfully  on 
his  premises,  he  violates  his  duty  and  renders  himself 
liable  for  resulting  injury.     This  wrong  or  tort  is  a 
nuisance,  consisting  in  the  mere  existence  of  a  condi- 
tion, accompanied  also  with  some  negligence  in  failing 
to  adopt  certain  precautionary  measures.     As  for  ex- 
ample where  there  is  an  open  hatchway  near  where 
persons  using  the  premises  have  occasion  to  go,  which 
is  not  protected  or  guarded  by  a  covering,  or  the  dan- 
ger is  not  indicated  by  light  at  night,  the  wrong  is 
nuisance,  the  violation  of  duty  consisting  in  the  fact 
of  the  existence  of  the  danger  without  protection 
and  warning.     In  such  cases  the  measure  of  care  is 
said  to  be  ordinary,  and  that  the  owner  is  not  an  in- 
surer of  their  safety.2 

Again,  it  is  said  that  an  owner  is  bound  to  keep 
his  premises  in  a  reasonably  safe  condition  for  the  use 
of  persons  who  enter  upon  his  invitation.3  But  there 
is  no  duty  incumbent  upon  the  owner  to  guard 
against  latent  defects,  those  which  are  either  con- 
cealed in  defective  workmanship,  or  which  are  in- 

exercise  to  avoid  danger  of  personal  injury  in  their  own  private 
dwelling-houses). 

2  Lowe  v.  Salt  Lake  City,  13  Utah,  91,  57  Am.  St  Rep.  708,  44 
Pac.  1050. 

s  Beehler  v.  Daniels,  18  R.  I.  563,  49  Am.  St.  Rep.  790,  29  Atl.  6. 
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cidental  to  the  ordinary  wear  and  tear  of  the  houses. 
Such  defects  are  among  the  casualties  which  no  man 
can  avoid  without  that  extraordinary  care  and  vig- 
ilance which  the  law  does  not  impose.4  Where  any- 
thing unusual  occurs,  such  as  a  fire,  and  premises 
are  left  in  a  dangerous  condition,  it  is  the  duty  of 
the  owner  to  examine  the  building  after  the  fire,  to 
see  how  the  occurrence  has  affected  it,  and  to  look 
after  its  safety.5 

§  317.  Duty  to  Those  Coming  Upon  Premises  by  In- 
vitation.— The  well-settled  rule  as  expressed  in  the 
language  of  the  authorities  is  that  an  owner  of  lands 
is  liable  in  damages  to  those  coming  thereon,  using 
due  care,  at  his  invitation  or  inducement,  express  or 
implied,  on  any  business  to  be  transacted  with  or 
permitted  by  him,  for  an  injury  occasioned  by  the 
unsafe  condition  of  the  premises,  which  is  known 
to  him  and  not  to  them,  and  which  he  has  suffered 
negligently  to  exist,  and  of  which  they  have  received 
no  notice.6  It  is  held  that  some  negligence  must  be 
shown  to  create  a  liability.7 

The  above  is  a  statement  of  the  familiar  and  well- 
understood  rule  of  liability,  which,  in  connection  with 
the  rule  of  duty  required  of  land  owners  found  in 

4  Baddeley  v.  Shea,  114  Cal.  1,  55  Am.  St.  Rep.  56,  45  Pac.  990; 
Buch  v.  Armory  Mfg.  Co.,  69  N.  H.  257,  76  Am.  St.  Rep.  163,  44  Atl. 
809. 

5  Steppe  v.  Alter,  48  La.  Ann.  363,  55  Am.  St.  Rep.  281,  19  South. 
147. 

6  Hart  v.  Washington  Park  Club,  157  111.  9,  48  Am.  St.  Rep.  298, 
41  N.  E.  620;  Lake  Shore  etc.  Ry.  Co.  v.  Bodemer,  139  HI.  596,  32 
Am.  St.  Rep.  218,  29  N.  E.  692;  Davis  v.  Central  Congregational  So- 
ciety, 129  Mass.  367,  37  Am.  Rep.  368;  Donaldson  v.  Wilson,  60  Mich. 
86,  1  Am.  St.  Rep.  487,  26  N.  W.  842;  Samuelson  v.  Cleveland  Min. 
Co.,  49  Mich.  170,  43  Am.  Rep.  456,  13  N.  W.  499;  Camp  v.  Wood, 
76  N.  Y.  92,  32  Am.  Rep.  282;  Hartwig  v.  Chicago  etc.  Ry.  Co.,  49 
Wis.  358,  5  N.  W.  865;  Bennett  v.  Railroad  Co.,  102  U.  S.  577. 

7  McLean  v.  Burnham  (Penn.),  8  Atl.  25. 
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the  previous  section,8  is  sufficient  for  present  pur- 
poses. 

§  318.    Same  Continued— Extent  of  the  Rule  of  Com- 
ing Upon  Premises  by  Invitation. — The  scope  and  extent 

and  exact  meaning  of  the  so-called  rule  of  invita- 
tion— that  is  the  rule  requiring  an  owner  to  exercise 
care  to  see  that  his  premises  are  in  safe  condition 
for  those  coming  thereon  upon  his  invitation — is  dif- 
ficult of  exact  statement.     The  pivotal  point  is  the 
offering  of  some  inducement  for  the  benefit  of  the 
owner;    and  to  constitute  an  invitation    such  as  is 
contemplated  by  law  the  relations  and  benefits  must 
be   reciprocal.     The   rule   furthermore,  as   gathered 
from  the  language  and  effect  of  the  decisions,  would 
seem  to  be  that  the  invitation  contemplated  extends 
only  to  those  who  come  on  business  connected  with 
that  carried  on  at  the  place,  and  for  the  transaction 
of    which    the    place    is    apparently  intended;    that 
there  is  some    mutuality,  some    benefit  accruing  to 
both  parties;  and  unless  these  elements  are  present, 
the  person  must  be  either  a  licensee  or  trespasser, 
the  duties  to  whom  by  the  owner  are  of  a  more  re- 
mote character.9     So  a  person  who  goes  to  a  build- 
ing merely  to  make  inquiry  into  a  matter  which  con- 
cerns himself  alone,  and  not  to  transact  any  business 
with  the  occupant,  nor  to  transact  any  business  of 
the  kind  there  carried  on,  is  a  mere  licensee.10   And  so 
with  one  who  enters  premises  to  obtain  employment,11 

8  Ante,  sec.  316. 

9  Plummer  v.  Dill,  156  Mass.  426,  32  Am.  St.  Rep.  463,  31  N.  E. 
128;  Campbell  v.  Portland  Sugar  Co.,  62  Me.  552,  16  Am.  Rep.  503; 
Parker  v.  Portland  Pub.  Co.,  69  Me.  173,  31  Am.  Rep.  362. 

io  Plummer  v.  Dill,  156  Mass.  426,  32  Am.  St.  Rep.  463,  31  N.  E. 
128. 

ii  Larmore  v.  Crown  Point  Iron  Co.,  101  N.  T.  391,  54  Am.  Rep. 
718,  4  N.  E.  752. 
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or  one  who  goes  to  a  building  to  attend  a  wake.13 
Where  a  privilege  of  using  premises  is  extended  by 
the  owner  for  the  mere  pleasure  and  benefit  of  the 
party  exercising  the  privilege,  it  is  a  license.13  It 
is  said  to  be  sometimes  difficult  to  determine  whether 
the  circumstances  make  a  case  of  invitation  in  the 
technical  sense  of  that  word,  as  used  in  a  large  num- 
ber of  adjudged  cases,  or  only  a  case  of  mere  li- 
cense,14 though  the  following  rule  is  generally  adopt- 
ed, the  application  of  which  ought  to  be  sufficient  to 
solve  all  cases:  A  case  of  invitation  exists  where  one 
goes  upon  premises  for  the  common  interest  or  mu- 
tual advantage  of  both  parties,  but  if  such  privilege 
exists  for  the  mere  pleasure  and  benefit  of  the  party 
exercising  it  there  is  simply  a  case  of  license.15 

§  319.  Same  Continued— Duty  to  Guest.— Some 
writers  have  said  that  the  rule  of  liability  of  an  owner 
of  property  to  an  invited  guest  is  not  thoroughly 
settled.16  We  think  that  the  rule  of  liability  to 
one  coming  upon  the  premises  by  invitation,  lim- 
ited as  it  is  to  cases  of  mutual  benefit  and  reciprocal 
relations,  would  by  analogy  furnish  the  rule  of  re- 
sponsibility to  invited  guests.1T  Ordinary  care  be- 
ing required  of  the  owner  to  keep  his  premises  in 
safe  condition  for  the  reception  of  persons  coming 
thereon  by  express  or  implied  invitation  to  trans- 
act business,  because  of  the  mutuality  of  interest, 
it  follows  that  the  same  measure  of  duty  cannot  ex- 

12  Hart  v.  Cole,  156  Mass.  475,  31  N.  B.  644. 

13  Plummer  v.  Dill,  156  Mass.  426,  32  Am.  St.  Rep.  463,  31  N.  E. 
128. 

14  Bennett  v.  Railroad  Co.,  102  U.  S.  577. 

15  Pomponlo  v.  New  York  etc.  R.  R.  Co.,  66  Conn.  528,  50  Am.  St. 
Rep.  124,  34  Atl.  491. 

16  Shearman  and  Redfleld  on  Negligence,  sec.  706. 

17  Ante,  sec.  317. 

Torts,  Vol.  I— il 
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ist  in  favor  of  a  guest  who  is  receiving  the  hospitality 
of  the  owner.    That  the  rule  of  liability  to  invited  per- 
sons is  limited  to  some  purpose  connected  with  the 
business  of  the  owner  or  occupant,  or  to  cases  of 
mutuality  of  interest,  excluding  hospitable  relations, 
seems  to  be  a  natural  corollary.     The  English  rule 
that  one  who  comes  on  an  express  invitation  to  enjoy 
hospitality  as  a  guest  must  take  the  house  as  he  finds 
it,  and  that  his  right  to  recover  for  an  injury  grow- 
ing out  of  dangers  on  the  premises  is  no  greater  than 
that  of  a  mere  licensee,18  seems  to  have  received/ 
some  indirect  sanction  in  one  state.19     It  is  said  that 
the  owner  should  be  liable  for  gross  negligence,  and 
that  the  same  rule  should  be  applied  as  to  free  pas- 
sengers upon  railways.20     Such  guest  occupies  a  dif- 
ferent relation  than  does  a  licensee,  coming  as  he 
does  upon  the  premises  under  different  conditions, 
and  it  would  seem  that  some  care  is  due  him  other 
than  the  duty  not  to  intentionally  or  wantonly  cause 
injury  to  him. 

§  320.    By  Invitation— Adjudged  Cases.— One  who,  be- 
ing rightfully  on  premises  in  the  night-time,  attempts 

is  Southcote  v.  Stanley,  1  Hurl.  &  N.  247;  Abraham  v.  Reynolds, 
5  Hurl.  &  N.  247;  Indermaur  v.  Dames,  L.  R.  1  Com.  P.  274. 

19  Plummer  v.  Dill,  156  Mass.  426,  32  Am.  St.  Rep.  463,  31  N.  E. 
128,  where  the  court  said  as  to  the  English  decision:  "The  prin- 
ciple of  the  decision  seems  to  be  that  a  guest  who  is  receiving 
the  gratuitous  favors  of  another  has  no  such  relation  to  him  as 
to  create  a  duty  to  make  the  place  where  hospitality  is  tendered 
safer  or  better  than  it  is.  It  is  well  settled  that  to  come  under 
an  implied  invitation,  as  distinguished  from  a  mere  license,  the 
visitor  must  come  for  a  purpose  connected  with  the  business  in 
which  the  occupant  is  engaged,  or  whieh  he  permits  to  be  carried 
on  there.  There  must  at  least  be  some  mutuality  of  interest  in  the 
subject  to  which  the  visitor's  business  relates,  although  the  par- 
ticular thing  which  is  the  object  of  the  visit  may  not  be  for  the 
benefit  of  the  occupant":  Pollock  on  Torts,  417. 

20  Shearman  and  Redfield  on  Negligence,  sec.  706. 
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to  cross  the  back  yard  thereof,  for  the  purpose  of 
urinating,  but  strays  from  the  path  leading  from  the 
building  to  an  outhouse,  and  is  injured  by  falling 
into  an  unprotected  hatchway,  the  owner  knowing 
of  the  dangerous  condition  of  the  premises,  is  lia- 
ble.31 So  is  a  religious  society  liable  to  one  invited 
to  attend  its  meeting  for  a  personal  injury  sustained 
by  him  from  the  dangerous  condition  of  the  prem- 
ises.23 So  is  an  owner  liable  to  one  who  falls  into 
an  excavation  about  ten  feet  from  the  outer  line 
of  the  street,  and  who  has  permitted  the  public  to 
use  a  portion  of  his  lands  as  a  highway.23  An  owner 
is  liable  to  a  workman  who  is  injured  by  the  insuf- 
ficiency of  a  scaffold  furnished  him  with  which  to 
work.24  And  so  is  an  owner  of  a  wharf  liable  for 
injuries  caused  by  the  unsafe  and  defective  condition 
though  in  the  possession  of  a  lessee.25  So  if  one  falls 
into  an  unguarded  area  left  near  the  sidewalk,26  or 
through  an  unguarded  trap  door  upon  premises,27 
the  owner  is  liable.  A  railway  is  liable  to  one  who 
undertakes  to  cross  its  track  at  a  private  crossing, 
being  induced  to  cross  by  a  signal  by  a  flagman  that 
it  is  safe.28  Persons  who  come  upon  a  railroad  plat- 
form to  meet  an  incoming  or  to  accompany  an  out- 
going passenger  are  there  by  authority  of  the  com- 
pany, as  much  as  a  passenger,  and  as  to  all  such  the 
platform  must  be  strong  enough  to  bear  them,  no 

21  Lowe  v.  Salt  Lake  City,  13  Utah,  91,  57  Am.  St.  Rep.  708,  44 
Pac.  1050. 

22  Davis  v.  Central  Cong.  Soc,  129  Mass.  367,  37  Am.  Rep.  368. 

23  Beck  v.  Carter,  68  N.  Y.  283,  23  Am.  Rep.  175. 

24  Coughtry  v.  Globe  Woolen  Co.,  56  N.  Y.  124,  15  Am.  Rep.  387. 

25  Swords  v.  Edgar,  59  N.  Y.  28,  17  Am.  Rep.  295. 

26  Crogan  v.  Schiele,  53  Conn.  186,  55  Am.  Rep.  88,  1  Atl.  899,  5 
Atl.  673. 

27  Swords  v.  Edgar,  59  N.  Y.  28,  17  Am.  Rep.  295. 

28  Sweeny  v.  Old  Colony  etc.  R.  R.  Co.,  10  Allen,  368,  87  Am.  Dec. 
644. 
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matter  how  numerous.29  The  duties  of  railway  com- 
panies to  its  passengers,  so  far  as  relates  to  the  plat- 
form and  station  grounds,  have  been  elsewhere  re- 
ferred to.30  A  warehouseman  is  liable  for  injury 
to  a  customer  who  is  injured  by  defective  approach 
to  his  premises.31 

A  servant  of  a  transfer  company  who  breaks 
through  the  platform  at  the  bottom  of  the  steps  of 
a  private  house  when  delivering  a  trunk  cannot  re- 
cover, if  the  same  was  constructed  in  a  substantial 
manner  of  good  materials  such  as  would  ordinarily 
last  for  quite  a  number  of  years.33  Nor  can  a  pro- 
prietor of  a  grain  elevator  be  held  for  an  injury  to 
a  customer  who  while  upon  the  premises  puts  a  de- 
fective railing  around  the  opening  of  an  elevated 
platform  to  a  use  other  than  that  for  which  it  was 
intended,  by  leaning  against  it  for  support,  is  not  re- 
sponsible for  injury  to  such  customer  by  the  giving 
way  of  such  railing  while  being  so  used,  although 
he  had  previous  knowledge  of  its  defective  condi- 
tion.33 Nor  is  an  owner  responsible  to  one,  though 
invited  upon  his  premises  upon  business,  for  an  in- 
jury received  by  thrusting  his  head  through  the  win- 
dow of  an  elevator  shaft,  though  the  elevator  was 
at  the  time  concealed;34  nor  is  one  who,  though  hav- 
ing goods  to  sell,  but  being  importuned  agrees  to  sell 
some  to  another,  is  injured  while  walking  around 
the  premises  in  the  dark,  liable  therefor.35 

29  Gillis  v.  Penn.  R.  E.  Co.,  59  Pa.  St.  129,  98  Am.  Dec.  317. 

30  See  sec.  340,  post. 

31  Nave  v.  Flack,  90  Ind.  205,  46  Am.  Rep.  205. 

32  Baddeley  v.  Shea,  114  Cal.  1,  55  Am.  St.  Rep.  56,  45  Pac.  990. 

33  Kinney  v.  Onsted,  113  Mich.  96,  67  Am.  St.  Rep.  455,  71  N.  W. 
482. 

34  Peake  v.  Buell,  90  Wis.  508,  48  Am.  St.  Rep.  946,  63  N.  W. 
1053. 

35  Pierce  v.  Whitcomb,  48  Vt.  127,  21  Am.  Rep.  120. 
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§  321.  Duty  to  Licensee. — Persons-  going  upon 
premises  of  another  who  come  within  the  meaning 
of  licensee  go  there  for  purposes  of  their  own,  and 
not  for  any  benefit  to  the  owner  or  occupant,  so  that 
the  latter  does  not  have  to  observe  the  same  amount 
of  care  as  he  does  toward  those  who  come  there  by 
his  invitation.  Where  the  privilege  of  user  exists  for 
the  mere  pleasure  and  benefit  of  the  party  having 
and  exercising  the  privilege  it  will  be  held  to  be  a 
case  of  license.36  One  who  goes  upon  the  premises 
of  another  with'  the  mere  acquiescence  and  suffer- 
ance of  the  owner  is  a  licensee.37  A  person  who 
visits  a  portion  of  a  store  not  frequented  by  visitors, 
entirely  on  his  own  premises,  without  the  owner's 
invitation  or  knowledge  is  a  mere  licensee.38  Per- 
sons using  railway  property  for  a  passageway  with 
the  tacit  consent  of  the  company  are  licensees.39  It 
is  the  universal  doctrine  that  a  licensee  upon  prem- 
ises must  himself  assume  all  the  risks  of  perils  and 
dangers  existing  thereon,  or  incident  to  the  existing 
conditions  thereof,  and  that  he  cannot  recover  for 
injuries  from  the  condition  in  which  he  finds  the 
premises.  To  a  mere  licensee  an  owner  owes  no  duty 
other  than  that  of  not  intentionally  or  willfully  or 
wantonly  injuring  him;  he  does  not  owe  him  the 
duty  of  active  vigilance  to  see  that  he  is  not  injured 
while  upon  the  land.  There  is  no  privity  of  relation- 
ship between  such  persons  and  no  duty.     This  rule  is 

36  Plummer  v.  Dill,  156  Mass.  426,  32  Am.  St.  Rep.  463,  31  N.  E. 
128. 

37  Cusick  v.  Adams,  115  N.  Y.  55,  12  Am.  St.  Rep.  772,  21  N.  E. 
673;  Galveston  Oil  Co.  v.  Morton,  70  Tex.  400,  8  Am.  St.  Rep.  611, 
7  S.  W.  756. 

38  Paris  v.  Hoberg,  134  Ind.  269,  39  Am.  St.  Rep.  261,  33  N.  E. 
1028. 

39  Walsh  v.  Fitchburg  R.  R.  Co.,  145  N.  Y.  301,  45  Am.  St.  Rep. 
615,  39  N.  E.  1068;  Woolwine  v.  Railroad  Co.,  36  W.  Va.  329,  32  Am. 
St.  Rep.  859,  15  S.  E.  81. 
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well  supported  as  shown  by  the  authorities  cited.40 
In  New  York  the  court  uses  language  slightly  incon- 
sistent with  the  above,  viz.:  Persons  using  railway 
property  under  an  implied  license  are  not  trespassers 
in  the  sense  of  unlawfully  being  upon  the  premises. 
The  company  has  no  right  to  intentionally  injure 
them,  and  will  be  liable  if  it.  heedlessly  or  carelessly 
injures  them.41 

§  322.    Licensees— Adjudged   Cases.— There  is   no 

liability  on  the  part  of  an  owner  or  occupant  of  prop- 
erty for  injury  to  one  entering  thereon  to  see  an 
employee,42  nor  to  one  who  when  merely  making  a 
visit  to  a  store  falls  down  an  open  elevator  shaft  on 

40  Illinois:  Gibson  v.  Leonard,  143  111.  182,  36  Am.  St.  Rep.  376,  32 
N.  E.  182. 

Indiana:  Faris  v.  Hoberg,  134  Ind.  269,  39  Am.  St.  Kep.  261,  33 
N.  E.  1028. 

Maryland:  Benson  v.  Baltimore  Traction,  77  Md.  535,  39  Am.  St 
Rep.  436,  26  Atl.  973. 

Maine:  Parker  v.  Portland  Pub.  Co.,  69  Me.  173,  31  Am.  Rep.  262. 

Massachusetts:  Sweeney  v.  Old  Colony  etc.  R.  R.  Co.,  10  Allen,  368, 
87  Am.  Dee.  644;  Reardon  v.  Thompson,  149  Mass.  267,  21  N.  E. 
369;  Redigan  v.  Boston  etc.  R.  R.  Co.,  155  Mass.  44,  31  Am.  St.  Rep. 
520,  28  N.  E.  1133;  Plummer  v.  Dill,  156  Mass.  426,  32  Am.  St.  Rep. 
463,  31  N.  E.  128. 

Michigan:  Hargreaves  v.  Deacon,  25  Mich.  5. 

New  York:  Sterger  v.  Van  Sicklan,  132  N.  Y.  499,  28  Am.  St.  Rep. 
594,  30  N.  E.  987;  Cusick  v.  Adams,  115  N.  Y.  55,  12  Am.  St.  Rep. 
772,  21  N.  E.  673;  Walsh  v.  Fitchburg  R.  R.  Co.,  145  N.  Y.  301,  45 
Am.  St.  Rep.  615,  39  N.  E.  1068. 

Texas:  Galveston  Oil  Co.  v.  Morton,  70  Tex.  400,  8  Am.  St.  Rep. 
611,  7  S.  W.  756, 

West  Virginia:  Woolwine  v.  Chesapeake  etc.  R.  R.  Co.,  36  W.  Va. 
329,  32  Am.  St.  Rep.  859,  15  S.  E.  81. 

41  Walsh  v.  Fitchburg  R.  R.  Co.,  145  N.  Y.  301,  45  Am.  St.  Rep. 
615,  39  N.  E.  1068. 

42  Galveston  Oil  Co.  v.  Morton,  70  Tex.  400,  8  Am.  St.  Rep.  611, 

7  S.  W.  756. 
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a  part  of  the  premises  not  frequented  by  visitors,43 
nor  to  one,  though  lawfully  upon  the  premises  in 
the  first  instance,  but  who  for  his  own  convenience, 
takes  an  unusual  way  and  is  injured  by  some  defect 
in  the  way;44  nor  to  a  member  of  an  underwriters' 
fire  patrol  who  comes  upon  the  premises  to  save 
property  from  fire  under  a  license  implied  by  law,  and 
is  injured  by  using  a  defective  elevator;45  nor  to  a 
fireman  of  a  city  who  falls  into  an  unguarded  ele- 
vator-well while  extinguishing  a  fire;46  nor  can  a 
traction  company  be  held  for  an  injury  sustained  by 
a  member  of  a  class  of  pupils  who  visit  the  power- 
house for  their  own  benefit  and  information;47  nor 
is  a  railway  company  responsible  for  injury  to  one 
who  enters  its  telegraph  office  upon  a  mere  social 
visit  with  one  employed  there  through  the  danger- 
ous condition  of  its  premises;48  nor  to  one  crossing 
its  platform  merely  to  make  a  short  cut  on  his  jour- 
ney who  falls  into  a  trapdoor;49  nor  to  one  who  goes 
upon  premises  to  seek  employment,  who  is  injured  by 
a  defective  machine;50  nor  to  one  injured  by  falling 
into  a  trapdoor  in  a  portion  of  a  factory  not  open 
to  the  public,  where  no  invitation  or  allurement  is 
held  out.51 

43  Faris  v.  Hoberg,  134  Ind.  269,  39  Am.  St.  Rep.  261,  33  N.  E. 
1028. 

44  Armstrong  v.  Medbury,  67  Mich.  250,  11  Am.  St.  Rep.  585,  34 
N.  W.  566. 

45  Gibson  v.  Leonard,  143  111.  182,  36  Am.  St.  Rep.  376,  32  N.  E. 
182. 

46  Beehler  v.  Daniels,  18  R.  I.  563,  49  Am.  St.  Rep.  790,  29  Atl.  6. 

47  Benson  v.  Baltimore  Traction  Co.,  77  Md.  535,  39  Am.  St.  Rep. 
436,  26  Atl.  973. 

48  Woolwine  v.  Railway  Co.,  36  W.  Va.  329,  32  Am.  St.  Rep.  859, 
15  S.  E.  81. 

49  Redigan  v.  Boston  etc.  R.  R.  Co.,  155  Mass.  44,  31  Am.  St.  Rep. 
520,  28  N.  E.  1133. 

so  Larmore  v.  Crown  Point  etc.  Co.,  101  N.  Y.  391,  54  Am.  Rep. 

718,  4  N.  E.  752. 
Ri  Zoebisch  v.  Tarbell,  10  Allen,  385,  87  Am.  Dec.  660. 
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§  323.  Trespassers,  Duty  to.— There  is  no  differ- 
ence in  the  duty  of  an  owner  or  occupant  of  property 
to  trespassers  than  to  licensees,  it  being  a  well-estab- 
lished rule  of  law  that  he  is  under  no  obligation  to 
keep  his  premises  in  a  safe  condition  for  the  benefit 
of  trespassers,  and  that  he  owes  them  no  duty 
other  than  to  not  intentionally  or  wantonly  and  will- 
fully inflict  injury.  Strangers  who  stray  about  the 
premises  of  others  do  so  at  their  peril,  and  must  look 
out  for  their  safety  in  dangerous  places  or  suffer 
the  consequences.  The  owner  is  under  no  obligation 
to  fence  or  guard  any  wells,  ditches,  stone  quarries, 
or  other  pitfalls  or  dangerous  places  on  his  uninclosed 
grounds.52  An  owner  of  land  is  not"  bound  to  provide 
against  remote  and  improbable  injuries  to  trespass- 
ing children.83 

§  324.  Dangerous  Premises,  Machinery,  etc.;  At- 
tractive to  Children— The  Rule  of  Law. — The  responsi- 
bility of  persons  who  have  upon  their  premises  dan- 
gerous places,  things  and  machinery  is  a  subject  upon 
which  judicial  opinion  varies.     So  far  as  this  phase 

52  Railway  Co.  v.  Ferguson,  57  Ark.  16,  38  Am.  St.  Rep.  217, 
20  S.  W.  545;  Hughes  v.  Hannibal  etc.  R.  R.  Co.,  66  Mo.  325;  Clary 
v.  Burlington  etc.  R.  R.  Co.,  14  Neb.  232,  15  N.  W.  220;  Gilman  v. 
Sioux  City  Ry.  Co.,  62  Iowa,  299,  17  N.  W.  520;  McGurness  v.  But- 
ler, 159  Mass.  233,  38  Am.  St  Rep.  412,  34  N.  E.  259;  Bedell  v. 
•Berkey,  76  Mich.  435,  15  Am.  St.  Rep.  370,  43  N.  W.  308.  An  owner 
is  not  liable  to  others  for  injuries  occasioned  by  its  unsafe  condi- 
tion when  the  person  receiving  the  injury  was  not  at  or  near  the 
place  of  danger  by  lawful  right,  and  when  the  owner  has  neither 
expressly  nor  impliedly  invited  him  there,  nor  allured  him  by  at- 
tractions or  inducements  exhibited  or  held  out  in  some  way  cal- 
culated to  lead  him  into  danger,  without  giving  notice  of  the  peril 
to  be  avoided:  Galveston  Oil  Co.  v.  Morton,  70  Tex.  400,  8  Am.  St. 
Rep.  611,  7  S.  W.  756;  Sweeny  v.  Old  Colony  etc.  R.  R.  Co.,  10  Allen, 
368,  87  Am.  Dec.  644;  Bennett  v.  Railroad  Co.,  102  U.  S.  577;  Pierce 
v.  Whitcomb,  48  Vt.  127,  21  Am.  Rep.  120. 

53  Brinkley  Car  Co.  v.  Cooper,  60  Ark.  545,  46  Am.  St.  Rep.  216. 
31  S.  W.  154. 
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of  liability  relates  or  is  applied  to  adults,  it  is 
solved  by  the  application  of  the  doctrines  already 
stated  in  this  chapter  in  respect  to  the  liability  of 
owners  or  occupants  of  land  and  structures  to  per- 
sons going  thereon  by  invitation  or  under  a  license.54 
It  is  only  injuries  to  children  of  immature  age,  who 
are  injured  by  dangerous  things,  which,  under  cer- 
tain conditions,  call  for  the  application  of  a  differ- 
ent rule  of  law  than  applies  to  those  going  on  prem- 
ises by  invitation  or  under  a  license,  which  is  as 
follows : 

There  is  certain  dangerous  machinery  as  well  as 
dangerous  things  and  places  which  may  be  of  such 
character  as  to  attract  young  children,  not  old 
enough  to  appreciate  the  dangers  therefrom,  but 
which  may  allure  them  into  danger,  and  because  of 
the  likelihood  of  children  without  sufficient  judgment 
and  discretion  being  injured  by  going  about  such  ma- 
chinery or  upon  the  dangerous  premises,  the  law  im- 
poses the  duty  upon  the  persons  maintaining  such 
dangerous  machinery  or  premises,  of  taking  such 
care  as  may  seem  to  be  reasonably  necessary  to  pro- 
tect such  children  from  the  danger  to  which  they 
may  thus  be  exposed;  that  such  children  may  be 
said  to  be  induced  by  the  owner's  own  conduct  to 
come  upon  the  premises;  that  what  an  express  in- 
vitation is  to  an  adult  is  to  a  child  of  tender  years 
an  attractive  plaything;  that  as  to  them,  such  things 
are  hidden  traps.  Hence,  in  obedience  to  this  rule,  it 
is  considered  that  one  who  leaves  dangerous  machin- 
ery in  an  open  place,  though  on  his  own  land,  or  who 
creates  and  allows  to  exist  dangerous  places  or  things 
on  his  own  premises,  in  an  exposed  condition,  where 
he  has  reason  to  believe  that  young  children  will  be 
attracted  to  play  with  or  about  the  same,  and  be  iu- 

54  Ante,  sees.  322,  323. 
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jured,  is  liable  therefor  if  he  has  not  observed  rea- 
sonable care  to  avoid  such  danger.55 

§  325.  Same  Continued— The  Age  of  the  Children- 
Contributory  Negligence. — The  foregoing  rule  of  liabil- 
ity of  owners  and  occupants  of  land  for  injuries  to 
children  from  dangerous  things  depending  as  it 
must  upon  the  age  of  the  injured,  particularly  upon 
his  capacity,  much  depends  upon  this  question.  The 
ordinary  rule  as  to  negligence  of  children  must  be 
applied,56  which  is  that  children  of  immature  years 
are  expected  to  exercise  only  such  care  and  self-re- 
straint as  belongs  to  childhood,  that  they  are  lack- 
ing in  that  discretion  which  is  ordinarily  sufficient 
to  enable  persons  of  more  mature  years  to  see  and  ap- 
preciate and  avoid  danger,  and  in  proportion  to  this 
lack  of  judgment  on  their  part,  the  care  that  must 
be  observed  toward  them  by  others,  is  increased.57 
Children  are  required  to  exercise  only  such  care  and 
prudence  as  may  be  reasonably  expected  of  those  who 
possess  only  the  intelligence  and  maturity  of  judg- 
ment which  they  possess;58  or  of  such  care  and  pru- 
dence as  children  of  similar  age  and  judgment  usually 

55  Railroad  Co.  v.  Stout,  17  Wall.  657;  Keefe  v.  Milwaukee  etc. 
Ry.  Co.,  21  Minn.  207,  18  Am.  Rep.  393;  City  of  Pekin  v.  McMahon, 
154  111.  141,  45  Am.  St.  Rep.  114,  39  N.  E.  484;  Price  v.  Atchison 
Water  Co.,  58  Kan.  551,  62  Am.  St.  Rep.  625,  50  Pac.  450  (reservoir); 
Cooper  v.  Overton,  102  Tenn.  211,  73  Am.  St.  Rep.  864,  52  S.  W.  183; 
Barrett  v.  Southern  Pacific  Co.,  91  Cal.  296,  25  Am.  St.  Rep.  186, 
27  Pac.  666. 

56  Ante,  sec.  254. 

57  Barrett  v.  Southern  Pacific  Co.,  91  Cal.  296,  25  Am.  St.  Rep. 
186,  27  Pac.  666. 

58  Brinkley  Car  Co.  v.  Cooper,  60  Ark.  545,  46  Am.  St.  Rep. 
216,  31  S.  W.  154  (a  child  six  years  old);  Keefe  v.  Milwaukee  etc. 
R.  R.  Co.,  21  Minn.  207,  18  Am.  Rep.  393  (seven  years  old);  Birge 
v.  Gardiner,  19  Conn.  507,  50  Am.  Dec.  261  (seven  years);  Evansich 
v.  Gulf  etc.  R.  R.  Co.,  57  Tex.  126,  44  Am.  Rep.  5S6  (seven  years). 
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exercise,  or  are  capable  of  exercising.59  It  follows, 
therefore,  that  when  a  child  or  infant  who  is  pos- 
sessed of  sufficient  capacity,  judgment,  discretion  and 
intelligence  to  enable  him  to  know  and  appreciate 
the  dangers  incurred  in  connection  with  dangerous 
things,  places  or  machinery,  to  the  same  extent  as 
may  an  adult,  then  his  conduct  must  be  accordingly 
judged,  and  recovery  be  denied  where  he  steps  into 
danger  under  such  circumstances.  In  this  class  of 
cases  liability  of  an  owner  to  him  will  be  considered 
according  to  whether  he  is  a  trespasser,  licensee  or 
whether  he  is  on  premises  by  invitation. 

Between  certain  ages  and  according  to  the  proof 
as  to  capacity  in  particular  cases,  whether  a  dan- 
gerous place  or  machinery  is  of  such  a  character  as 
to  be  attractive  to  children,  and  whether  the  person 
charged  with  maintaining  it  is  responsible  for  an 
injury,  must  be  submitted  to  the  jury.60  But  in 
other  cases  where  it  clearly  appears  from  the  circum- 
stances that  a  child  is  of  sufficient  age  to  possess 
ordinary  intelligence,  and  does  appreciate  the  dan- 
gers as  well  as  adults,  but  carelessly  and  recklessly 

69  Haynes  v.  Raleigh  Gas  Co.,  114  N.  C.  203,  41  Am.  St.  Rep. 
78G,  19  S.  E.  344;  Twist  v.  Winona  etc.  R.  R.  Co.,  39  Minn.  164,  12 
Am.  St.  Rep.  626,  39  N.  W.  402  (aged  ten  years);  Chicago  etc.  Ry. 
Co.  v.  Eininger,  114  111.  79,  29  N.  E.  196;  Masser  v.  Chicago  etc. 
Ry.  Co.,  68  Iowa,  602,  27  N.  W.  776;  Gillespie  v.  McGowen,  100 
Pa.  St.  144,  45  Am.  Rep.  365;  Wendell  v.  New  York  etc.  R.  R.  Co., 
91  N.  Y.  420;  Moebus  v.  Herrmann,  108  N.  Y.  349,  2  Am.  St.  Rep. 
440,  15  N.  E.  415;  Lynch  v.  Smith,  104  Mass.  52,  6  Am.  Rep.  188. 

60  Brinkly  Car  Co.  v.  Cooper,  60  Ark.  545,  46  Am.  St.  Rep.  216, 
31  S.  W.  154;  City  of  Pekin  v.  McMahon,  154  111.  141,  45  Am.  St. 
Rep.  114,  39  N.  E.  484;  Kansas  Central  Ry.  Co.  v.  Fitzsimmons,  22 
Kan.  686,  31  Am.  Rep.  203  (a  boy  twelve  years  old);  Barrett  v. 
Southern  Pacific  Co.,  91  Cal.  296,  25  Am.  St.  Rep.  186,  27  Pac.  666 
(a  boy  eight  years  old);  Frost  v.  Eastern  R.  R.  Co.,  64  N.  H.  220, 
10  Am.  St.  Rep.  396,  9  Atl.  790. 
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goes  into  a  place  of  danger,  he  is  guilty  of  contribu- 
tory negligence  as  matter  of  law.61 

§  326.    Dangerous   Premises,  Machinery,  and   Other 
Things  Attractive  to  Children — Continued— The  Rule  Ap- 
plied to  What  Things.— In  this  section  the  applicability 
of  the  rule  of  liability  stated  in  the  next  preceding 
section  of  persons  who  maintain  upon  their  premises 
dangerous  things  which  are  likely  to  injure  children 
of  tender  years  will  be  considered,  particularly  with 
reference  to  the  liability  of  railway  companies  for 
maintaining  dangerous    machinery    and    appliances 
upon  their  property  which  are  likely  to  attract  chil- 
dren there  to  their    injury.     Two    conflicting   views 
prevail  among  the  authorities  upon  the  liability  of 
railway  companies  for  injuries  to  children  who  are 
attracted  to  where  the  railway  company  maintains 
and  operates  turntables.     One  line  of  decisions  ap- 
plies the  rule  of  law  stated  in  the  previous  section, 
viz.,  that  one  who  maintains  upon  his  premises  things 
of  such  a  character  as  are  likely  to  attract  children 
of  immature  age  must  be  held  to  know  the  natural 
instincts  and  tendencies  of  children  to  gather  about 
such  machinery  or  appliances,  and  use  a  turntable 
(in  the  language  of  another),  as  a  merry-go-round,ea 
and  is  required  to  take  whatever  precautions  to  guard 
the  safety  of  such  children   as   may    be   reasonably 
necessary  under  the  circumstances,  and  if  they  do 
not  perform  this  duty  a  liability  arises  from  any  re- 
sulting injury.     The  principle  upon  which  these  de- 

61  Heinmann  v.  Kinnare,  190  III.  356,  83  Am.  St.  Rep.  123,  60  N, 
E.  215;  Twist  v.  Winona  etc.  R.  R.  Co.,  39  Minn.  164,  12  Am.  St. 
Rep.  626,  39  N.  W.  402  (where  a  boy  ten  years  old  knew  a  rail- 
road turntable  was  dangerous,  that  playing  thereon  was  dangerous, 
and  he  had  been  forbidden  to  go  about  it);  Butz  v.  Cavanaugh,  137 
Mo.  503,  59  Am.  St.  Rep.  504,  38  S.  W.  1104  (an  intelligent  boy 
twevle  years  voluntarily  went  into  an  excavation). 

62  2  Thompson  on  Negligence,  sec.  1827. 
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cisions  are  grounded  is  one  which  does  not  seem  to 
be  satisfactory,  nor,  indeed,  necessary  to  reach  the 
conclusion  that  one  who  does  so  maintain  dangerous 
machinery   attractive   to   children,  unprotected   and 
unguarded,  must  be  considered  to  have  invited  chil- 
dren upon  the  premises.     We  think  that  the  rule  an- 
nounced by  the  great  weight  of  authority  supporting 
the  foregoing  doctrine  is  sound  and  in  the  interest 
of  public  justice,  but  that  it  does  not  require  the  jug- 
gling of  well-established  doctrines  to  arrive  at  the 
rule    that    railways    are    liable,  by    construing    the 
temptation  into  an  invitation.     If  this  arbitrary  dis- 
tinction had  not  been  made  by  the  authorities,  per- 
haps there  would  not  have  been  so  much  dissent  from 
the  rule,  as  this  fiction  has  been  the  principal  objec- 
tion made  by  the  cases  dissenting  from   the    above 
view.     It  might  just  as  well  be  said  that  when  one 
constructs  dangerous  things  upon  premises  in  such 
position  that  he  must  know  that  they  will  attract 
children  with  childish  instincts,  that  he  shall  take 
this  into  account  in  its    maintenance,  and    that    he 
must  take  the  necessary  precaution  to  guard  against 
possible  injury  to  children  resulting  therefrom.    This 
is  sufficient  to  establish  a  primary  right  and  a  corre- 
sponding duty,  the  only  things  necessary  to  establish 
a  right  of   action.     This   class  of   cases  calls  for  a 
special  rule,  and  does  not  need  the  support  of  "the 
Invitation  Rule"  to  uphold  the  liability.63    In  addi- 
tion to  the  reason  just  stated,  as  tending  to  show  why 
the  rule  that  liability  should  be  imposed  upon  rail- 
ways in  this  class  of  injuries   is  the  better  one,  the 
great  weight  of  authority  is  to  the  same  effect.     The 
pioneer  case  establishing  the  liability  was  announced 

63  See  criticism  in  Delaware  etc.  R.  R.  Co.  t.  Reich,  61  N.  J.  L. 
635,  68  Am.  St.  Rep.  727,  40  Atl.  682;  article  in  Harvard  Law  Re- 
view, February  and  March,  1898;  Holbrook  v.  Aldrich,  168  Mass. 
16,  60  Am.  St.  Rep.  364,  46  N.  E.  115. 
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by  the  federal  courts  in  Railroad  Co.  v.  Stout,  17 
Wall.  657.  This  has  been  followed  in  California,64 
Georgia,65  Kansas,66  Minnesota,67  Missouri,68  South 
Carolina,69  Texas,70  and  Washington.71 

Several  states  Have  repudiated  the  so-called  at- 
tractive nuisance  doctrine,  it  being  held  that  railway 
companies  are  under  no  obligation  or  duty  to  protect 
or  guard  against  injury  to  children  without  respect 
to  age;  these  decisions  place  children  of  whatsoever 
age  upon  an  equality  with  adults,  and  we  think  ut- 
terly ignore  the  natural  instincts  of  all  men  for  the 
welfare  of  children  of  such  age  that  they  cannot  ap- 
preciate danger.  Furthermore,  such  a  rule  of  exemp- 
tion is  not  conducive  to  carefulness  on  the  part  of 
the  servants  and  agents  of  railway  companies;  it 
would  seem  far  better  to  adopt  a  rule  that  railroad 

64  Barrett  v.  Southern  Pae.  Co.,  91  Cal.  296,  25  Am.  St.  Rep.  186, 
27  Pac.  666,  48  Am.  &  Eng.  E.  Cas.  532  (a  child  of  eight  years  of  age 
injured  by  turntable;  it  should  be  protected  by  inclosure  or  left 
in  charge  of  some  one);  Callahan  v.  Eel  River  etc.  R.  Co.,  92  Cal. 
89,  28  Pac.  104. 

65  Ferguson  v.  Columbus  etc.  R.  R.  Co.,  77  Ga.  102. 

66  Kansas  Cent.  Ry.  Co.  v.  Fitzsimmons,  22  Kan.  686,  31  Am. 
Rep.  203,  in  which  case  the  boy  injured  was  twelve  years  old. 
The  court  said:  "Everybody  knows  that  by  nature  and  by  instinct 
boys  love  to  ride,  and  love  to  move  on  other  means  than  on  their 
own  locomotion,  etc.  ....  No  person  has  a  right  to  leave  dan- 
gerous machinery  calculated  to  attract  and  entice  boys  to  it,  there 
to  be  injured,  unless  he  first  takes  steps  to  guard  against  all  dan- 
gers; ....  it  is  a  violation  of  that  emphatic  maxim,  'Sic  utere  tuo 
ut  alienum  non  laedas.'  " 

67  Keefe  v.  Milwaukee  etc.  Ry.  Co.,  21  Minn.  207,  18  Am.  Rep. 
393  (child  seven  years  of  age). 

68  Koons  v.  St.  Louis  etc.  R.  R.  Co.,  5  Mo.  592;  and  Nagle  v. 
Missouri  Pac.  Ry.  Co.,  75  Mo.  653,  42  Am.  Rep.  418. 

69  Bridger  v.  Asheville  etc.  R.  R.  Co.,  25  S.  C.  24. 

70  Evanslch  v.  Gulf  etc.  Ry.  Co.,  57  Tex.  126,  44  Am.  Rep.  586; 
Gulf  etc.  Ry.  Co.  v.  Styron,  66  Tex.  421,  1  S.  W.  161,  and  other 
cases  in  this  state. 

7i  Ilwaca  Ry.  etc.  Co.  v.  Heidrich,  1  Wash.  446,  22  Am.  St.  Rep. 
169,  25  Pac.  335. 
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companies  were  to  keep  such  dangerous  agencies 
locked  as  they  do  their  switches,  so  that  none  but 
servants  who  carry  a  key  could  disturb  them.  The 
dissenting  decisions  found  their  conclusions  upon  the 
idea  that  it  is  unreasonable  to  construe  acts  of  rail- 
way companies  as  tantamount  to  an  invitation  which 
are  not  so  in  fact  or  in  reason,  so  that  the  rule  gov- 
erning the  liability  of  persons  for  injuries  to  those 
who  come  upon  premises  by  invitation  will  govern. 
Thus  far,  as  has  already  been  intimated  in  this  sec- 
tion, there  is  reason  in  the  cases  sustaining  the  rule 
of  nonliability.  These  decisions  are  found  in  Massa- 
chusetts, in  a  case  where  a  child  eleven  years  of  age 
was  injured;72  in  New  Hampshire,  in  a  case  where 
a  child  seven  years  of  age  was  injured  by  a  turntable 
insecurely  guarded  and  wrongfully  set  in  motion  by 
older  boys;73  in  New  Jersey  where  a  child  of  tender 
years  was  injured,  it  being  held  that  such  child  upon 
entering  the  premises  assumed  all  dangers  incident 
to  the  condition  thereof;74  in  New  York,75  and  in 
Tennessee.76 

§  327.  Same  Continued— Other  Dangerous  Things 
and  Places. — The  rule  of  liability  on  the  part  of  own- 
ers of  premises  upon  which  attractive  nuisances  are 

72  Daniels  v.  New  York  etc.  R.  R.  Co.,  154  Mass.  349,  26  Am.  St. 
Rep.  253,  28  N.  E.  283. 

73  Frost  v.  Eastern  R.  R.  Co.,  64  N.  H.  220,  10  Am.  St.  Rep.  396, 
9  Atl.  790. 

74  Delaware  etc.  R.  R.  Co.  v.  Reich,  61  N.  J.  L.  635,  68  Am.  St. 
Rep.  727,  40  Atl.  682  (the  age  of  the  child  is  not  disclosed;  the  two 
lines  of  the  cases  are  considered  and  the  liability  in  such  cases 
criticised).  See,  also,  Turess  v.  New  York  etc.  Ry.  Co.,  61  N.  J.  L. 
314,  40  Atl.  614. 

75  Walsh  v.  Fitchburg  Ry.  Co.,  145  N.  Y.  301,  45  Am.  St.  Rep. 
615,  39  N.  E.  1068  (a  child  five  years  old);  McAlpin  v.  Powell,  70 
N.  Y.  126,  26  Am.  Rep.  555. 

76  Bates  v.  Nashville  etc.  Ry.  Co.,  90  Tenn.  36,  25  Am.  St.  Rep. 
665,  15  S.  W.  1069. 
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maintained  has  been  applied  in  California,  where 
a  privy  vault  was  left  uncovered  and  unguarded  close 
to  a  traveled  street,  a  child  three  years  old  falling 
therein;77  in  Connecticut,  where  a  gate  was  set  up 
on  land  by  the  side  of  a  lane  through  which  children 
were  in  the  habit  of  passing,  whereby  a  child  six  or 
seven  years  of  age  was  injured;78  in  Illinois,  where 
an  owner  suffered  a  dangerous  pond  of  water  to  exist 
upon  his  premises  near  a  public  street;79  in  Kan- 
sas, where  au  owner  maintained  upon  his  premises 
a  reservoir  filled  with  water  to  which  children  were 
attracted  for  fishing  and  other  sports,  which  was 
well  known  to  the  landlord,  who  took  no  means  to 
warn  or  exclude  them,  whereby  a  child  eleven  years 
of  age  was  drowned;80  in  Indiana,  where  a  land  owner 
had  used  a  vacant  lot  for  piling  up  a  mound  of  ashes 
which  was  used  by  children  for  a  playground,  the 
mound  of  ashes  having  been  removed  and  replaced 
by  burning  embers;81  in  Kentucky,  where  lumber 
was  piled  in  a  negligent  manner,  by  reason  whereof 
a  small  child  while  playing  near  it  was  killed;82  in 
Missouri,  the  doctrine  was  recognized,  but  was  not 
applied  in  a  case  where  an  owner  of  a  lot  in  a  city 
failed  to  fence  the  same,  by  reason  whereof  a  boy 
nine  years  of  age  entered  thereon  and  while  bathing 
in  a  pond  upon  the  lot  was  drowned;83  in  Nebraska, 

77  Malloy  v.  Hibernia  Sav.  etc.  Soc.  (Cal.),  21  Pac.  525. 

78  Birge  v.  Gardiner,  19  Conn.  507,  50  Am.  Dec.  261. 

79  Pekin  v.  McMahon,  154  111.  141,  45  Am.  St.  Rep.  114,  39  N.  E. 
484  (the  owner  was  held  bound  to  use  reasonable  care  to  protect 
children  from  injury  when  coming  on  such  premises). 

80  Price  v.  Atchison  Water  Co.,  58  Kan.  551,  62  Am.  St.  Rep.  625, 
50  Pac.  450. 

8i  Penso  v.  McCormick,  125  Ind.  116,  21  Am.  St.  Rep.  211,  25 
N.  E.  156. 

82  Branson  v.  Labrot,  81  Ky.  638,  50  Am.  Rep.  193. 

83  Moran  v.  Pullman  Palace  Car  Co.,  134  Mo.  641,  56  Am.  St. 
Rep.  543,  36  S.  W.  659  (an  owner  of  a  building  in  process  of  con- 
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where  an  owner  of  a  city  lot  had  negligently  per- 
mitted surface  water  to  accumulate  thereon  which 
created  a  dangerous  pond  near  the  public  schools, 
by  reason  whereof  a  child  of  tender  years  was 
drowned;84  in  Tennessee,  where  a  proprietor  of  a 
factory  left  two  cogwheels  geared  together  outside 
of  his  building,  very  close  to  the  street,  exposed  and 
unprotected;85  and  in  Wisconsin,  where  the  owner 
left  a  deep  and  dangerous  excavation  filled  with 
water  exposed  and  unguarded,  a  child  being  drowned 
therein.86  In  Minnesota,  the  doctrine  of  liability  in 
such  cases  was  repudiated  in  a  case  where  there  is 
upon  the  premises  of  an  owner  a  dangerous  pond,  it 
being  held  that  the  owner  was  not  bound  to  fence 
or  otherwise  guard  it  so  as  to  prevent  injury  to  chil- 
dren coming  thereon  without  right  or  invitation,  ex- 
press or  implied,  although  they  are  induced  to  do  so 
by  the  alluring  attractiveness  of  such  excavation  or 
pond.87 

§  328.  Other  Cases  of  Nonliability.— it  has  been 
held  that  an  owner  of  land  is  not  liable  for  the  drown- 
ing of  a  child  eleven  years  old,  a  bright,  active  boy, 
in  a  pond  of  water  on  his   premises   adjacent   to   a 

struction  held  not  liable  for  Injuries  to  a  child  playing  thereat 
without  his  knowledge,  and  without  any  inducement  or  invita- 
tion); Witte  v.  Stifel,  126  Mo.  295,  47  Am.  St.  Rep.  668,  28  S.  W. 
891. 

84  Richards  v.  Connell,  45  Neb.  467,  63  N.  W.  915. 

85  Whirley  v.  Whiteman,  1  Head,  610.  In  Cooper  v.  Overton,  102 
Tenn.  211,  73  Am.  St.  Rep.  864,  52  S.  W.  183,  it  is  said  that  an  own- 
er of  dangerous  premises  may  only  be  held  to  injury  to  children 
therefrom,  unless  they  are  induced  to  enter  upon  the  land  by  some- 
thing unusual  and  attractive  placed  upon  it  by  the  owner  with 
his  knowledge,  to  remain  there. 

86  Klix  v.  Nieman,  68  Wis.  273,  60  Am.  Rep.  854,  32  N.  W.  223. 

87  Stendal  v.  Boyd,  73  Minn.  53,  72  Am.  St.  Rep.  597,  75  N.  W. 
735. 
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public  highway,  which  was  created  by  a  city  while 
grading  a  street,  the  child  going  thereon  without  in- 
vitation;88 nor  for  the  death  of  a  child  who  while  fish- 
ing in  a  well  in  an  old  brickyard,  falls  in  it  and  is 
drowned;89  nor  for  an  injury  to  one  who  while  walk- 
ing on  a  dark,  rainy  night  across  a  lot  upon  which  a 
storehouse  has  been  burned,  falls  in  an  uncovered  cis- 
tern left  on  the  vacant  lot  which  the  public  uses  in 
passing  from  street  to  street;90  nor  is  a  manu- 
facturer liable  to  trespassing  children  upon  the  open 
premises  of  a  factory  where  typesetting  machine®  are 
manufactured,  by  the  sudden  discharge  of  water 
and  steam  from  a  pipe  connected  with  the  engine, 
the  presence  of  the  children  not  being  known;91  nor 
is  a  railway  company  liable  for  an  injury  to  children 
who  are  attracted  upon  the  premises  of  the  company 
by  fire  set  to  rubbish  on  its  right  of  way  for  the  pur- 
pose of  getting  rid  of  it;92  nor  is  a  railroad  com- 
pany liable  for  injury  to  children  who  go  upon  its 
premises  and  loosen  cars  standing  upon  its  tracks.93 

§  329.  Ordinance  Requiring  Excavations  to  be  Filled 
or  Fenced — Effect  upon  Liability. — It  has  been  expressly 
decided  in  one  state  that,  where  an  ordinance  is 
passed  by  a  municipality  which  requires  all  owners 
of  property  having  thereon  depressions  or  excava- 
tions  to  be  filled  or   fenced,  a  failure  to   observe 

88  Peters  v.  Bowman,  115  Cal.  345,  56  Am.  St.  Rep.  106,  47  Pac. 
113,  598. 

89  Gillispie  v.  McGowen,  100  Pa.  St.  144,  45  Am.  Rep.  365. 

90  Lepnick  v.  Gaddis,  72  Miss.  200,  48  Am.  St  Rep.  547,  16  South. 
213. 

91  Mergenthaler  v.  Kirby,  79  Md.  182,  47  Am.  St.  Rep.  371,  28 
Atl.  1065. 

92  Erickson  v.  Great  Northern  Ry.  Co.,  82  Minn.  60,  83  Am.  St. 
Rep.  410,  84  N.  W.  462. 

93  Haesley  v.  Wynona  etc.  R.  R.  Co.,  46  Minn.  233,  24  Am.  St. 
Rep.  220,  48  N.  W.  1023. 
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the  requirements  of  such  ordinances  constitutes  a 
breach  of  duty,  and  hence  is  negligence  per  se,  or  at 
least  constitutes  a  prima  facie  case.94 

§  330.  Injury  from  Falling  Walls.— injury  caused  by 
the  falling  of  the  walls  of  a  building  presents  a  dif- 
ferent aspect  of  liability  in  some  respects  from  that 
of  other  injuries  considered  in  this  chapter,  because 
of  the  fact  that  an  owner  of  a  dangerous  wall  lo- 
cated where  it  is  likely  to  fall  in  the  street  and  in- 
jure foot-travelers  owes  a  duty  to  the  public  in  gen- 
eral, the  question  of  invitation,  license  or  trespass 
not  being  involved. 

It  seems  to  be  well  settled  that  negligence  is  to 
be  presumed  from  the  falling  of  a  building  without 
explanatory  circumstances.95  The  liability  of  own- 
ers of  walls  is  said  to  be  like  that  of  those  who  keep 
animals  whose  habits  are  to  stray,  or  who  keeps  dan- 
gerous animals  which  are  a  source  of  danger  in  them- 
selves to  others;  or  those  who  store  gunpowder  in 
thickly  populated  places,  or  who  blast  rocks  under 
such  circumstances  that  flying  fragments  may  injure 
others,  or  who  construct  buildings  so  that  they  will 
discharge  snow,  ice  or  water  upon  adjoining  premises, 
or  upon  those  passing  in  the  street. 

It  is  considered  that  persons  erecting  chimneys  or 
walls  upon  their  premises  are  bound  at  their  peril 

94  Butz  v.  Cavanaugh,  137  Mo.  503,  59  Am.  St.  Rep.  504,  38  S. 
W.  1104.  In  Dobbins  v.  Missouri  etc.  Ry.  Co.,  91  Tex.  60,  66  Am. 
St.  Rep.  856,  41  S.  W.  62,  the  court  says  that  when  such  a  duty 
is  imposed  the  courts  may  properly  enforce  it,  or  allow  damages 
for  its  breach,  but  not  before.  A  municipality  cannot  create  a  civil 
liability  against  a  person  violating  such  an  ordinance  in  favor  of 
persons  injured  by  such  violation:  Moran  v.  Pullman  Palace  Car  Co., 
134  Mo.  641,  56  Am.  St.  Rep.  543,  36  S.  W.  659. 

95  Ryder  v.  Kinsey,  62  Minn.  85,  54  Am.  St.  Rep.  632,  64  N.  W. 
94;  Mullen  v.  St.  John,  57  N.  Y.  567,  15  Am.  Rep.  530;  Cork  v.  Blos- 
som, 162  Mass.  330,  44  Am.  St.  Rep.  362,  38  N.  E.  495. 
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to  use  proper  care  In  their  erection  and  maintenance, 
such  care  as  will  prevent  injuries  from  any  cause 
excepting  those  over  which  the  party  has  no  control, 
such  as  vis  major,  acts  of  public  enemies,  wrongful 
acts  of  third  persons,  and  the  like,  which  human  fore- 
sight could  not  be  reasonably  expected  to  anticipate 
and  prevent.  It  is  an  absolute  duty  to  construct 
and  maintain  them  in  a  safe  manner.96  While  this 
duty  is  said  to  be  absolute  and  the  liability  would 
consequently  be  the  same,  yet  some  authorities  hold 
that  he  is  not  an  insurer  to  all  the  world,  but  is  liable 
to  injury  only  when  arising  from  a  failure  to  exercise 
the  same  intelligence,  prudence,  and  care  in  regard 
to  his  property  for  the  security  of  others  that  pru- 
dent men  would  exercise  toward  their  own.97  The 
owner  of  a  wall  in  a  dilapidated  condition  must  be 
held  responsible  for  an  injury  from  the  falling  of  a 
brick  upon  a  passer-by  in  the  street.98  When  a 
building  has  been  destroyed  by  fire  so  that  the  walls 
are  left  standing  in  a  ruined  condition,  and  are  a 
menace  to  the  public,  the  owner  is  required  to  take 
the  wall  down.  If  he  does  not,  and  the  same  falls 
injuring  persons,  he  is  responsible.99  And  in  the  re- 
moval of  such  a  wall  he  is  required  to  observe  such 
care  as  will  be  necessary  to  avoid  injuring  anyone, 
and  is  responsible  for  injury  done  by  the  falling  of 
such  a  wall,  even  though  it  is  being  done  by  an  in- 

96  Cork  v.  Blossom,  162  Mass.  330,  44  Am.  St.  Rep.  362,  38  N.  E. 
495. 

97  Schwartz  v.  Gilmore,  45  111.  455,  92  Am.  Dec.  227.  In  Burton 
v.  Davis,  15  La.  Ann.  448,  held  no  liability  for  falling  structure  if 
there  is  no  proof  of  fault  or  negligence  on  the  part  of  the  owner. 

98  Murray  v.  McShane,  52  Md.  217,  36  Am.  Rep.  367. 

99  Glover  v.  Mersman,  4  Mo.  App.- 90;  Schell  v.  Second  Nat. 
Bank,  14  Minn.  43;  Shearman  and  Redfield  on  Negligence,  1210, 
1211. 
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dependent  contractor.100  Although  an  owner's 
building  is  in  the  hands  of  an  insurance  company  for 
repairs  after  a  fire,  this  does  not  relieve  him  of  his 
duty  to  see  that  it  is  in  a  safe  condition.101 

§  331.  Liability  of  City  for  Injury  to  Children.— There 
is  no  principle  of  law  upon  which  to  base  a  liability 
of  a  municipality  for  death  or  injury  to  children 
caused  by  any  dangerous  premises,  such  as  a  pond 
of  water  which  is  upon  private  property  adjacent  to 
its  streets.  As  there  is  no  duty  imposed  upon  the 
city  to  guard  or  protect  such  places,  the  only  power 
which  it  may  have  is  to  pass  ordinances  requiring 
them  to  be  guarded  and  protected.  And  it  cannot 
be  held  in  damages  for  injury  to  persons  resulting 
in  a  failure  to  enforce  such  ordinances.102  Hence 
it  has  been  held  that  a  city  is  not  liable  for  injury 
or  death  of  a  child  who  voluntarily  goes  upon  a  pond 
situated  in  a  vacant  lot  and  partially  upon  a  public 
street,  it  not  being  liable  under  the  rule  requiring 
cities  to  keep  streets  in  a  reasonably  safe  condition 
for  pedestrians;103  nor  can  a  city  be  held  for  the 
death  of  a  child  who  wanders  away  and  is  drowned 
in  a  pond  situate  in  the  commons  of  a  city  some  dis- 
tance from  the  highway;104  nor  for  the  death  of  a 
child  who  attempts  to  walk  across  ice  formed  on  a 

ioo  Covington  etc.  Bridge  Co.  v.  Steinbrock,  61  Ohio  St.  215,  76 
Am.  St.  Rep.  375,  55  N.  E.  618;  Sessengut  v.  Posey,  67  Ind.  408,  33 
Am.  Rep.  98  (injury  to  property;  held  owner  not  liable  in  Massa- 
chusetts); Mahoney  v.  Libby,  123  Mass.  20,  25  Am.  Rep.  6. 

aoi  Steppe  v.  Alter,  48  La.  Ann.  363,  55  Am.  St  Rep.  581,  19 
South.  147. 

102  Moran  v.  Pullman  Palace  Car  Co.,  134  Mo.  641,  56  Am.  St. 
Rep.  543,  36  S.  W.  659;  Butz  v.  Cavanaugh,  137  Mo.  503,  59  Am. 
St.  Rep.  504,  38  S.  W.  1104. 

103  Arnold  v.  St.  Louis,  152  Mo.  173,  75  Am.  St.  Rep.  447,  52 
S.  W.  900;  Bassett  v.  St.  Joseph,  53  Mo.  290,  14  Am.  Rep.  446. 

104  Schauf  v.  Paducah,  20  Ky.  Law  Rep.  1796,  50  S.  W.  42. 
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hollow  basin  contiguous  to  a  street  which  the  city- 
uses  for  a  dumping-ground.105  But  a  city  may  be 
held  responsible  the  same  as  individuals  for  an  in- 
jury to  children  who  go  upon  land  owned  by  it  next 
to  one  of  its  streets,  upon  which  there  is  a  dangerous 
pond  of  water,  which  is  a  source  of  attraction  to  chil- 
dren and  to  which  the  children  of  the  surrounding 
neighborhood  resort  for  play.100 

§  332.    Dangerous  Machinery  Operated  in  the  Usual 

Course  Of  Business. — The  question  of  enticement,  al- 
lurement or  invitation  has  no  application  to  the  op- 
eration of  dangerous  machinery  in  the  usual  course 
of  business,  the  owner  being  under  no  obligation  to 
protect  an  infant  trespasser  from  injury  therefrom, 
although  such  infant  is  incapable  of  appreciating  the 
danger,  or  of  exercising  the  care  necessary  to  avoid  it. 
The  movement  of  the  works  is  a  part  of  the  regular 
and  normal  condition  of  the  premises,  and  the  law 
does  not  impose  the  obligation  to  shut  down  the  gates 
and  stop  the  business  for  the  protection  of  trespass- 
ers.107 

105  Dehantz  v.  St.  Paul,  73  Minn.  385,  76  N.  W.  48. 

106  Pekin  v.  McMahon,  154  IU.  141,  45  Am.  St.  Rep.  114,  39  N.  E. 
484. 

107  Buch  v.  Amory  Mfg.  Co.,  69  N.  H.  257,  76  Am.  St.  Rep.  163, 
44  Atl.  809. 
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CHAPTER  XXIV. 

INJURY  TO  EIGHT  OF  PERSONAL  SECURITY— NEG- 
LIGENCE, BY  COMMON  CARRIERS  OP  PASSEN- 
GERS. 

I.    RAILWAY  COMPANIES. 

|  333.    Common  carrier  defined. 

§  334.    Carriers  of  passengers— Their  duty  as  to  the  care  they  shall 
use. 

§  335.    Same  continued— The  measure  of  care  variously  expressed. 

§  336.    When  one  becomes  a  passenger. 

§  337.    When  carrier  assumes  duty  toward  passenger. 

§  338.    Receiving  passengers. 

§  339.    Same  continued — Duty  of  carrier  when  passenger  boards 
car. 

§  340.    Duty  of  railway  as    to    station    grounds,  approaches  and 
facilities  for  boarding  cars. 

§  341.    Construction  and  care  of  tracks. 

§  342.    Duties  of  carrier  in  general  as  to  construction  of  cars,  en- 
gines and  machinery. 

§  343.    Same  continued— When   the  fault  is  that  of  an  independent 
contractor. 

|  344.    Duties  and  liabilities  in  the  operation  of  vehicles  and  ma- 
chinery. 

§  345.    Liability  of  carrier  to  free  passenger. 

§  346.    The  ticket— Its  legal  aspect. 

§  347.    Same  continued— Effect  of  conditions  on  ticket. 

§  348.    Collisions— Derailments— Presumption    of    negligence    from. 

§  349.    Collisions  through  neglect  of  different  carriers. 

§  350.    Discharging  passengers. 

§  351.    Respective  liabilities  of    lessor    and    lessee    railroad  com- 
panies, or  of  roads  crossing  each  other. 

II.     SLEEPING-CAR  COMPANIES. 

§  352.    Sleeping-car  company — Its  legal  status. 

§  353.    Same— Servants  of  sleeping-car  company  are  servants  of 

carrying  company. 
§  354.    Same— Duty  toward  passengers. 
§  355.    Same— Duty  to  awaken  passengers. 
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III.  STREET  RAILWAYS. 

§  356.    Street  railways  as  common  carriers. 

§  357.    Degree  of  care  exacted  of  street  railways  toward  their  pas- 
sengers. 
§  358.    Duty  as  to  track  and  equipment. 

IV.  BOATS  AND  SHIPS. 
§  359.    Boats  and  ships— Duties  and  liabilities. 

V.    ELEVATORS. 

§  360.  Elevators  are  common  carriers. 

§  361.  Same — Care  required  of  persons  operating  elevators. 

§  362.  Same  continued— Special  instances  of  liability. 

§  363.  Same  continued— Person  injured  must  be  prudent. 

§  364.  Falling  into  elevator  shaft. 

I.    RAILWAY  COMPANIES. 

§  333.  Common  Carrier  Defined.— A  common  car- 
rier of  passengers  is>  one  who,  by  virtue  of  his  calling, 
undertakes,  for  compensation,  to  carry  all  persons 
as  may  choose  to  employ  him,  from  one  place  to  an- 
other; and  everyone  who  undertakes  to  carry  for 
compensation  all  persons  indifferently  is,  as  to  duties 
and  liabilities,  to  be  deemed  a  common  carrier.1 
Kailway  companies,  street  railway  companies,  boats 
and  ships,  hacks,  stagecoaches,  transfer  companies, 
express  companies,  elevators,  and  cabmen,  are  in- 
cluded within  the  term. 

§  334.  Carriers  of  Passengers— Their  Duty  as  to  the 
Care  They  Shall  Use. — Although  a  few  early  cases 
have  held  common  carriers  of  passengers  to  be  in- 
surers of  the  safety  of  their  passengers  from  injury 
from  any  cause  save  an  act  of  God  or  of  a  public 
enemy,  this  rule  has  never  received  general  accept- 
ance, and  the  rule  that  the  carrier  is  liable  only  for 

l  Lough  v.  Outerbridge,  143  N.  Y.  271,  42  Am.  St.  Rep.  712,  38 
N.  E.  292;  Jackson  etc.  Works  v.  Hurlbut,  158  N.  Y.  34,  70  Am.  St. 
Rep.  432,  52  N.  E.  665. 
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negligence  has  been  universally  adopted.  While  this 
rule  is  undoubtedly  founded  in  public  policy,  and  is 
eminently  just,  tie  reasons  assigned  for  not  holding 
the  carrier  as  an  insurer  vary  considerably,  and  upon 
examination  often  appear  absurd.  Thus,  it  is  held 
that  because  of  the  great  regard  which  the  law  has 
for  human  life  and  bodily  safety  the  carrier  is  bound 
to  exercise  extraordinary  care  and  diligence,2  while 
at  the.  same  time  it  is  the  universal  rule  that  a  com- 
mon carrier  of  goods  is  an  insurer.  The  absurdity 
lies  in  holding  a  carrier  for  a  higher  degree  of  care 
and  to  a  greater  liability  when  the  subject  of  the 
carriage,  viz.,  goods  and  chattels,  is  of  less  value  in 
the  law,  than  is  the  lives  and  safety  of  persons.  It  is 
evident  that  the  value  of  human  life  is  not  to  deter- 
mine the  extent  of  the  care  to  be  bestowed. 

Again,  in  many  railroad  cases  the  courts  have  said 
that  extreme  caution  must  be  exercised  because  the 
violent  agency  of  steam  is  employed  and  great  speed 
is  attained  by  the  vehicles.  But  the  proprietors  of 
stagecoaches  and  hackdrivers  are  held  to  the  same 
degree  of  caution  when  the  means  of  locomotion  is 
horse  power  and  the  speed  of  travel  is  much  less  than 
that  of  the  railway.3  In  discussing  the  distinction 
between  carriers  of  goods  and  of  passengers  in  this 
regard  an  eminent  court  has  said  that  passengers  are 
"capable  of  taking  care  of  themselves,  and  of  exer- 
cising that  vigilance  and  foresight  in  the  mainte- 
nance of  their  rights  which  the  owners  of  goods  can- 

2  Knight  v.  Portland  etc.  R.  R.  Co.,  56  Me.  234,  96  Am.  Dec. 
449;  Shearman  and  Redfield  on  Negligence,  sec.  495. 

3  "Liable  for  smallest  degree  of  negligence":  McKinney  v.  Neil, 
1  McLean,  540,  Fed.  Cas.  No.  8865;  "bound  to  the  utmost  care": 
Bonce  v.  Dubuque  St.  Ry.  Co.,  53  Iowa,  278,  36  Am.  Rep.  221,  5  N. 
W.  177;  must  act  with  "utmost  caution  and  prudence":  Stockton  v. 
Frey,  4  Gill  (Md.),  406,  45  Am.  Dec.  138;  liable  if  injury  "could 

^  have  been  prevented  by  human  care  and  foresight":  Frink  v.  Coe, 
4  G.  Greene  (Iowa),  555,  61  Am.  Dec.  141. 
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not  do."4  This  is  true  as  to  direct  attacks  upon  the 
person  made  by  employees  of  the  carrier,  but  the 
court  seems  to  have  lost  sight  of  the  fact  that  the 
passenger  is  ais  helpless  to  save  himself  from  the 
result  of  defects  in  the  mechanism,  track,  or  the  like, 
created  by  the  negligence  of  the  employees  of  the 
carrier,  as  the  consignor  is  in  regard  to  his  goods. 
At  any  rate,  the  result  of  relieving  the  carrier  of  pas- 
sengers from  the  extreme  liability  of  insurers  has 
proven  the  wisdom  of  its  adoption,  whatever  the  rea- 
sons assigned.  In  its  economic  phase  the  develop- 
ment of  our  great  carrying  system  would  never  have 
been  accomplished  had  any  other  and  greater  liabil- 
ity been  established.  Prudent  men  would  never  have 
engaged  in  that  business  had  they  been  compelled 
to  become  insurers,  because  of  the  great  value  of 
each  life  in  the  eyes  of  the  law.  But  while  it  would 
be  unwise  to  hold  the  carrier  of  passengers  to  this 
extent,  it  is  no  hardship  to  make  the  carriers  of  goods 
insure  their  safety  because  of  the  little  value  of  the 
goods  as  compared  to  human  life  and  especially  as 
the  carrier  can  relieve  himself  from  this  burden  by 
contract  and  usually  does  when  the  value  of  the 
goods  is  extreme,  at  least  limits  himself  to  a  given 
value. 

This  discussion  may  more  properly  belong  to  an 
economic  treatise  than  to  a  legal  one,  and  yet  pub- 
lic policy  is  nothing  less  than  the  legal  name  given 
for  the  economic  reasons  governing  the  decisions 
which  cannot  be  based  on  other  established  grounds. 

The  true  foundation  for  the  rule  seems  to  be,  then, 
that  for  economic  reasons — or  on  account  of  public 
policy — it  is  reasonable  to  hold  a  carrier  of  goods 
liable  as  an  insurer  for  their  safety  and  a  carrier 
of  passengers  to  the  exercise  of  due  care. 

*  Ingalls  v.  Bills,  9  Met.  1,  43  Am.  Dec.  346. 
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§  335.  Same  Continued— The  Measure  of  Care  Va- 
riously Expressed. — An  extended  examination  of  the 
authorities  shows  that  the  measure  of  the  care  to 
be  exercised  by  carriers  of  passengers  has  been  va- 
riously expressed.  Many  cases  say  broadly  that  it 
must  be  the  "highest  degree  of  care  and  diligence,"5 
"the  most  exact  care  and  diligence,"6  "extraordinary 
care,"  "the  utmost  skill,  diligence,  and  human  fore- 
sight,"7 without  qualification. 

This  view  is  too  broad  in  its  strict  application,  for 
the  common  carrier  should  not  be  hampered  by  the 
obligation  to  use  every  precaution  of  which  the  mind 
of  man  can  conceive  that  may  possibly  prevent  an  in- 
jury, as  this  would  involve  such  expenditures  of  money 
as  useless  schemes,  and  the  employment  of  many  more 
hands  than  needed,  and  would  drive  all  carriers  from 
the  business,  or  prevent  all  persons  of  ordinary  pru- 
dence from  engaging  in  the  business.8  With  this 
qualification  the  obligation  has  been  said  to  be  that 
"they  should  use  the  highest  degree  of  care  that  is 
reasonably  consistent  with  the  practical  conduct  of 
the  business,"9  or  that  they  are  bound  to  the  exercise 
of  the  utmost  care  and  skill  which  prudent  persons 
would  be  likely  to  exercise  as  to  themselves  under  like 
circumstances,  and  the  slightest  imputation  of  negli- 
gence against  which  human  care  and  skill  can  provide 

5  Nashville  etc.  R.  R.  Co.  v.  Elliott,  1  Cold.  (Tenn.)  611,  78  Am. 
Dec.  506. 

6  McElroy  v.  Nashua  etc.  R.  R.  Co.,  4  Cush.  400,  50  Am.  Dec.  794. 

7  Indianapolis  etc.  R.  R.  Co.  v.  Horst,  93  U.  S.  291;  Spellman  v. 
Lincoln  Rapid  Transit  Co.,  36  Mich.  890,  38  Am.  St.  Rep.  753;  Gard- 
ner v.  Waycross  etc.  R.  R.  Co.,  97  Ga.  482,  54  Am.  St.  Rep.  435, 
25  S.  E.  334  (extraordinary);  Connell  v.  Chesapeake  etc.  Ry.  Co., 
93  Va.  44,  57  Am.  St.  Rep.  786,  24  S.  E.  467  (utmost  skill,  etc.). 

8  Tuller  v.  Talbot,  23  111.  357,  76  Am.  Dec.  695;  Indianapolis  etc. 
R.  R.  Co.  v.  Horst,  93  U.  S.  291;  Taylor  v.  Grand  Trunk  Ry.  Co.,  48 
N.  H.  304,  2  Am.  Rep.  229. 

9  Pershing  v.  Chicago  etc.  Ry.  Co.,  71  Iowa,  561,  32  N.  W.  488; 
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will  make  them  responsible  for  any  defect  of  machin- 
ery, or  for  any  negligence  on  the  part  of  their  ser- 
vants.10 

§  336.  When  One  Becomes  a  Passenger.— The  rela- 
tion of  carrier  and  passenger  is  created  by  contract, 
expressly  or  impliedly.  This  is  done  by  the  person 
going  upon  the  premises  of  the  carrier,  and  purchas- 
ing a  ticket  and  boarding  a  train,  so  that  it  follows 
that  the  contract  is  generally  implied  from  the  cir- 
cumstances, viz.,  an  offer  to  become  a  passenger,  and 
acceptance  by  the  carrier,11  and  the  ticket  is  some- 
times regarded  as  the  contract.12  There  is  much  dif- 
ference of  judicial  opinion  as  to  just  when  the  person 
becomes  a  passenger,  there  being  many  authorities  to 
the  effect  that  one  becomes  a  passenger,  and  entitled 
to  all  privileges,  as  such,  when  he  has  purchased  a 
ticket  and  been  received  upon  the  station  grounds 
ready  to  embark  upon  the  train.13  In  a  comparatively 
recent  opinion  it  is  said:  "A  railroad  company  holds 
itself  out  as  ready  to  receive  and  carry,  and  is  bound 

Taylor  v.  Grand  Trunk  Ry.  Co.,  48  N.  H.  304,  2  Am.  Rep.  229;  Tul- 
ler  v.  Talbot,  23  111.  357,  76  Am.  Dec.  695. 

10  Connell  v.  Chesapeake  etc.  Ry.  93  Va.  44,  57  Am.  St.  Rep.  786, 
24  S.  E.  467;  Louisville  etc.  Ry.  v.  Minogue,  90  Ky.  369,  29  Am.  St. 
Rep.  378,  14  S.  W.  357;  Furnish  v.  Missouri  etc.  Ry.,  102  Mo.  438, 
22  Am.  St.  Rep.  781,  13  S.  W.  1044;  Texas  etc.  Ry.  Co.  v.  Miller,  7» 
Tex.  78,  23  Am.  St.  Rep.  308,  15  S.  W.  264. 

11  Schepers  v.  Union  Depot  R.  R.  Co.,  126  Mo.  665,  29  S.  W.  712; 
Webster  v.  Fitchburg  R.  R.  Co.,  161  Mass.  298,  37  N.  E.  165;  Hans- 
ley  v.  Jamesville  R.  R.  Co.,  115  N.  C.  602,  44  Am.  St.  Rep.  474,  20 
S.  E.  528. 

12  See  sec.  346,  post. 

13  Choate  v.  Missouri  R.  R.  Co.,  67  Mo.  App.  105;  Chicago  R. 
R.  Co.  v.  Field,  7  Ind.  App.  172,  52  Am.  St.  Rep.  444,  34  N.  E.  406; 
Gardner  v.  New  Haven  etc.  R.  Co.,  51  Conn.  143,  50  Am.  Rep.  12; 
Hansley  v.  Jamesville  R.  R.  Co.,  115  N.  C.  602,  44  Am.  St.  Rep. 
474,  20  S.  E.  528;  Warren  v.  Fitchburg  R.  R.  Co.,  8  Allen,  227,  85 
Am.  Dec.  700;  Rogers  v.  Kennebec  Steamboat  Co.,  86  Me.  261,  29> 
Atl.  1069;  Allender  v.  Chicago  etc.  R.  R.  Co.,  37  Iowa,  2G4. 


669        INJURY  TO   EIGHT  OF  PERSONAL  SECURITY.     §  337 

to  receive  and  carry,  all  passengers  who  offer  them- 
selves as  such  at  places  provided  for  taking  passage 
on  its  trains,  and  who  take  passage  in  the  cars  pro- 
vided for  passengers.  When  one  so  presents  himself, 
the  contract  relation  under  which  he  acquires  the 
rights  of  a  passenger  may  be  either  express  or  implied 
from  the  circumstances.  If  a  person  goes  upon  cars 
provided  by  the  railroad  company  for  the  transporta- 
tion of  passengers,  with  the  purpose  of  carriage  as  a 
passenger,  with  the  consent,  express  or  implied,  of  the 
railroad  company,  he  is  presumptively  a  passenger. 
Both  parties  must  enter  into  and  be  bound  by  the  con- 
tract. The  passenger  may  do  this  by  putting  himself 
into  the  care  of  the  railroad  company  to  be  transport- 
ed, and  the  company  does  it  by  expressly  or  impliedly 
receiving  him  and  accepting  him  as  a  passenger.  The 
acceptance  of  the  passenger  need  not  be  direct  or  ex- 
press, but  there  must  be  something  from  which  it  may 
be  fairly  implied.  One  does  not  become  a  passenger 
until  he  has  put  himself  in  charge  of  the  carrier,  and 
has  been  expressly  or  impliedly  received  as  such  by 

the  carrier The  purchase  of  a  ticket  does  not 

make  one  a  passenger  unless  he  comes  under  the 
charge  of  the  carrier,  and  is  accepted  for  carriage  by 
virtue  of  it."14  This  will  be  further  discussed  in  the 
next  section. 

§  337.  When  Carrier  Assumes  Duty  Toward  Passen- 
ger.— The  determination  of  the  time  when  one  sus- 
tains the  relation  of  passenger  is  of  importance  in  as- 
certaining when  the  duty  of  the  carrier  attaches.  It 
is  clear  that  the  relation  exists  as  soon  as  a  ticket  is 

14  Illinois  Central  R.  R.  Co.  v.  O'Keefe,  168  111.  115,  61  Am.  St. 
Rep.  68,  48  N.  E.  294;  Bricker  v.  Philadelphia  etc.  R.  R.  Co.,  132 
Pa.  St.  1,  19  Am.  St  Rep.  585,  18  Atl.  983.  See  extensive  note,  61 
Am.  St.  Rep.  75. 
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purchased.15  This  question  is  of  consequence  only  as 
reflecting  upon  the  measure  of  duty  of  a  railway  com- 
pany toward  intending  passengers,  in  and  about  the 
station  or  depot,  whether  the  same  degree  of  care  is 
due  then  and  there,  as  after  the  person  has  boarded 
the  car.  Some  courts  maintain  that  the  contract  of 
carriage  begins  when  the  passenger  comes  upon  the 
carrier's  premises,  or  upon  its  means  of  conveyance, 
with  a  purpose  of  purchasing  a  ticket  within  a  reason- 
able time.16  In  either  case,  some  duty  devolves  upon 
the  company. 

Does  the  obligation  of  exercising  extreme  care  for 
the  safety  of  the  traveler  exist  at  this  time,  or  will  a 
less  degree  of  care  suffice  in  respect  to  the  buildings 
and  grounds  than  as  to  the  vehicles  and  their  opera- 
tion? Some  courts  of  considerable  weight  hold  the 
degree  to  be  the  same  in  either  case  so  long  as  the  pas- 
senger remains  such,17  but  many,  and  probably  the 
weight  of  authority,  hold  a  contrary  view,  which  is 
well  expressed  by  one  court  saying  that  "as  relates  to 
the  approaches  to  its  cars,  a  less  degree  of  care  is  re- 
quired of  a  railroad  company  than  that  required  in 

IB  Warren,  v.  Fitchburg  R.  R.  Co.,  8  Allen,  227,  85  Am.  Dec. 
700;  Central  etc.  R.  R.  Co.  v.  Perry,  58  Ga.  461;  Choate  v.  Missouri 
Pac.  Ry.,  67  Mo.  App.  105;  Wabash  etc.  Ry.  Co.  v.  Rector,  104  111. 
296;  Rogers  v.  Kennebec  Steamboat  Co.,  86  Me.  261,  29  Atl.  1069; 
Baltimore  etc.  Ry.  v.  State,  63  Md.  135.  Contra,  Illinois  Cent. 
R.  R.  Co.  v.  O'Keefe,  168  111.  115,  61  Am.  St.  Rep.  68,  48  N.  E.  294. 

16  Hansley  v.  J.  &  W.  R.  R.  Co.,  115  N.  C.  602,  44  Am.  St.  Rep. 
474,  20  S.  E.  528;  Warren  v.  Fitchburg  R.  R.  Co.,  8  Allen,  227,  85 
Am.  Dec.  700;  Johns  v.  Charlotte  etc.  R.  R.  Co.,  39  S.  C.  162,  39 
Am.  St.  Rep.  709,  17  S.  E.  698;  Allender  v.  C.  R.  I.  etc.  R.  R.  Co., 
37  Iowa,  264;  Grimes  v.  Pennsylvania  Co.,  36  Fed.  72. 

17  Pennsylvania  Co.  v.  Marion,  123  Ind.  415,  18  Am.  St.  Rep.  330, 
23  N.  E.  973;  Johns  v.  Charlotte  etc.  R.  R.  Co.,  39  S.  C.  162,  39  Am. 
St.  Rep.  709,  17  S.  E.  698;  Skottowe  v.  Oregon  etc.  Ry.  Co.,  22  Or. 
430,  30  Pac.  222;  Louisville  etc.  Ry.  Co.  v.  Treadway,  142  Ind.  475, 
40  N.  E.  807,  41  N.  E.  794;  Louisville  etc.  Ry.  Co.  v.  Lucas,  119  Ind. 
583,  21  N.  E.  968. 
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regard  to  the  roadbed,  machinery,  and  construction 
of  its  cars,  or  where  a  defect  in  any  of  the  appliances 
would  be  likely  to  occasion  great  danger  and  loss  of 
life  to  travelers,  and  the  corporation  is  bound  simply 
to  exercise  ordinary  care  in  view  of  the  dangers  to  be 
apprehended."18  This  rule  is  applicable  to  all  phases 
of  the  relation  of  carrier  and  passenger.  The  train 
and  tracks  must  be  constructed,  maintained  and  man- 
aged with  the  care  which  a  reasonable  and  prudent 
man  would  use  when  the  value  of  the  life  likely  to  be 
endangered  by  defects,  the  conditions  under  which 
the  vehicles  and  roadbed  are  to  be  used,  and  the  cir- 
cumstances probably  to  be  encountered  are  consid- 
ered. The  stations  also  must  be  built  with  such  cau- 
tion, and  such  care  taken  and  inspections  made,  that 
are  reasonable,  when  the  amount  of  travel  which 
passes  through  it,  and  the  number  of  persons  which 
frequent  the  same,  and  the  conditions  under  which  it 
will  be  used,  are  considered.  The  rule  first  stated 
requires  the  same  frequent  examination  of  bolts, 
screws,  rods,  and  the  like  in  a  depot  of  a  flag  station 
as  of  a  passenger  coach  which  passes  it  at  a  rate  of 
sixty  miles  an  hour;  the  same  careful  inspection  of 
the  platform  for  loosened  nails  when  it  is  not  used 
by  passengers  once  a  day  as  of  the  tracks  for  loosened 
spikes  when  hundreds  pass  over  the  same  every  hour. 
The  latter  rule,  however,  takes  account  of  all  the  cir- 
cumstances surrounding  each  case,  aud  does  not  hold 

18  Kelly  v.  Manhattan  Ry.  Co.,  112  N.  Y.  443,  20  N.  E.  383.  See 
Lafflln  v.  Buffalo  etc.  R.  R.  Co.,  106  N.  Y.  136,  60  Am.  Rep.  433, 
12  N.  E.  599;  Palmer  v.  Pennsylvania  Co.,  Ill  N.  Y.  488,  18  N.  E. 
859;  Skottowe  v.  Oregon  etc.  Ry.  Co.,  22  Or.  431,  30  Pac.  222; 
Hiatt  v.  Des  Moines  etc.  Ry.  Co.,  96  Iowa,  169,  64  N.  W.  766;  More- 
land  v.  Boston  etc.  R.  R.  Co.,  141  Mass.  31,  6  N.  E.  225;  Falls  v. 
San  Francisco  etc.  R.  R.  Co.,  97  Cal.  114,  31  Pac.  901;  Michigan 
Central  R.  R.  Co.  v.  Coleman,  28  Mich.  440;  Conroy  v.  Chicago  etc. 
Ry.  Co.,  96  Wis.  243,  70  N.  W.  486;  Gulf  etc.  Ry.  Co.  v.  Butcher, 
83  Tex.  309.  18  S.  W.  583. 
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the  lonely  station-keeper  to  the  same  nervous  tension 
as  the  engineer  of  a  fast  express  train,  but  only  re- 
quires that  degree  of  care,  caution,  skill  and  diligence 
which  a  reasonable  and  prudent  man  would  expect 
to  be  exercised  under  those  circumstances. 

§  338.  Receiving  Passengers.— The  duty  to  exercise 
care  extends,  first  of  all,  to  the  construction  of  the 
station-house  and  the  platforms  for  the  use  of  the 
passengers  or  those  about  to  become  passengers.  The 
degree  of  care  necessary  to  be  exercised  with  respect 
to  such  matters  has  been  said  to  be  only  ordinary 
care;19  but  this  means  the  same  as  reasonable  care 
under  the  circumstances,  because  the  use  of  the  sta- 
tion by  the  railway  company  for  receiving  and  dis- 
charging passengers  involves  nothing  in  the  nature 
of  an  intrinsically  dangerous  agency,  and  the  amount 
of  care  necessary  in  protecting  passengers  from  in- 
jury through  defects  in  their  platform  and  stational 
facilities  is  not  so  great  as  that  in  protecting  them 
from  injury  through  the  use  of  machinery.  But  rea- 
sonable care  does  not  mean  that  loose  planks,  broken 
boards  and  holes  may  be  allowed  to  remain  unre- 
paired or  unguarded  for  any  length  of  time,  and  such 
neglect  constitutes  negligence;20  and  lack  of  proper 
lights,  so  that  the  platform  is  not  reasonably  safe  for 

19  Falls  v.  San  Francisco  etc.  R.  Co.,  97  Cal.  114,  31  Pac.  901; 
Lafflin  v.  Buffalo  etc.  R.  Co.,  106  N.  Y.  136,  60  Am.  Rep.  433,  12 
N.  B.  599;  Moreland  v.  Boston  etc.  R.  Co.,  141  Mass.  31,  6  N.  E. 
225;  Pennsylvania  Co.  v.  Marion,  123  Ind.  415,  18  Am.  St.  Rep. 
330,  23  N.  E.  973;  Kelly  v.  Manhattan  Ry.  Co.,  112  N.  Y.  443,  20  N. 
E.  383;  Michigan  Cent.  R.  Co.  v.  Coleman,  28  Mich.  440. 

20  Green  v.  Pennsylvania  R.  Co.,  36  Fed.  66;  Louisville  etc.  Ry. 
Co.  v.  Lucas,  119  Ind.  583,  21  N.  E.  968;  Louisville  N.  R.  Co.  v. 
Wolfe,  80  Ky.  82;  Jordon  v.  New  York  etc.  R.  R.  Co.,  165  Mass. 
346,  52  Am.  Rep.  522,  43  N.  E.  Ill;  Fullerton  v.  Fordyce,  121  Mo.  1, 
42  Am.  St.  Rep.  516,  25  S.  W.  587;  Clussman  v.  Long  Island  R. 
Co.,  9  Hun,  618;  Cross  v.  L.  S.  &  M.  S.  Ry.  Co.,  69  Mich.  363,  13 
Am.  St.  Rep.  399,  37  N.  W.  361. 
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ordinary  use,  is  negligence.21  Nor  is  it  due  care  to 
allow  obstacles  to  lie  upon  the  platform;22  and  pas- 
sengers standing  thereon  must  be  protected  from  ar- 
ticles, such  as  mail  bags,  likely  to  be  thrown  thereon 
from  passing  trains.23  So,  too,  snow  and  ice,  which 
may  cause  injuries,  must  be  removed  within  a  reason- 
able time  after  their  accumulation.24  And  this  duty 
of  care  extends  to  every  part  of  the  grounds  of  the 
railway  company  and  also  to  all  approaches  main- 
tained by  the  company,  or  used,  or  even  allowed  to 
be  used  by  it,  as  an  entrance  or  exit  from  its  grounds, 
even  though  in  the  latter  case  it  is  maintained  by 
others.25  The  amount  of  care  varies  not  only  with 
the  means  used  to  transport  the  passengers,  but  with 
the  condition  of  the  passengers  themselves.  Thus, 
more  attention  must  be  paid  to  a  sick  or  aged  person 
than  to  a  well  or  younger  one;  a  delicate  woman,  a 
lame  man  or  a  child  than  one  in  good  health,  and  un- 
der no  disability.     They  are  entitled  to  more  time  in 

21  Alabama  etc.  R.  Co.  v.  Arnold,  84  Ala.  159,  5  Am.  St.  Rep.  354, 
4  South.  359;  Central  etc.  Co.  v.  Smith,  80  Ga.  526,  5  S.  E.  772; 
Reynolds  v.  Texas  etc.  Ry.  Co.,  37  La.  Ann.  694;  Jordon  v. 
New  York  etc.  R.  R.  Co.,  165  Mass.  346,  52  Am.  St.  Rep.  522,  43 
N.  E.  Ill;  Lafflin  v.  Buffalo  etc.  R.  Co.,  106  N.  Y.  136,  60  Am.  Rep. 
433,  12  N.  E.  599;  Texas  etc.  Ry.  Co.  v.  Brown,  78  Tex.  397,  14  S. 
W.  1034. 

22  Sargent  v.  St.  Louis  etc.  Ry.  Co.,  114  Mo.  348,  21  S.  W.  823; 
Moreland  v.  Boston  etc.  Ry.  Co.,  141  Mass.  31,  6  N.  E.  225;  Burn- 
ham  v.  Wabash  W.  Ry.  Co.,  91  Mich.  523,  52  N.  W.  14. 

23  Snow  v.  Eitchburg  R.  Co.,  136  Mass.  552,  49  Am.  Rep.  40; 
Carpenter  v.  Boston  etc.  Co.,  97  N.  Y.  494,  49  Am.  Rep.  540. 

24  Louisville  etc.  R.  Co.  v.  New  York  Elev.  Ry.  Co.,  73  N.  Y.  595; 
Weston  etc.  R.  Co.  v.  Cockerel  (Ky.),  33  S.  W.  407;  Timpson  v. 
Manhattan  Ry.  Co.,  52  Hun,  489,  5  N.  Y.  Supp.  684. 

25  Keefe  v.  Boston  etc.  R.  Co.,  142  Mass.  251,  7  N.  E.  874;  Dela- 
ware etc.  R.  Co.  v.  Trautwein,  52  N.  J.  L.  169,  19  Am.  St.  Rep. 
442  19  Atl.  178;  Watson  v.  Oxana-hand  Co.,  92  Ala.  320,  8  South. 
770;  Skottowe  v.  Oregon  etc.  Ry.  Co.,  22  Or.  430,  30  Pac.  222;  Texas 
etc.  Ry.  Co.  v.  Brown,  78  Tex.  397,  14  S.  W.  1034;  Cross  v.  Lake 
Shore  etc.  Ry.  Co.,  69  Mich.  363,  13  Am.  St.  Rep.  399,  37  N.  W.  361. 
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which  to  get  on  a  car  and  become  seated  and  to  get 
off;26  and  if  the  company  accept  one  who  needs  spe- 
cial attention,  with  knowledge  of  that  fact,  and  with- 
out an  attendant,  the  company  is  liable  for  not  pro- 
viding the  attention  necessary.27 

§  339.  Same  Continued— Duty  of  Carrier  When  Pas- 
senger Boards  Car. — As  the  likelihood  of  danger  in- 
creases, it  is  reasonable  to  demand  increased  caution 
and  diligence,  and  where  the  carrier  actually  receives 
the  passengers  upon  its  vehicles  or  into>  such  proxim- 
ity thereto  as  renders  them  subject  to  the  dangers 
from  the  powerful  agencies  and  machinery  used  in 
transportation,  its  duty  in  this  regard  reaches  its 
height.  When  they  attempt  to  board  the  carrier's 
train,  the  highest  practical  care  must  be  exercised  to 
prevent  injury  to  them.  Thus,  if  they  are  required 
to  cross  tracks  of  the  carrier,  great  care  should  be  ex- 
ercised so  as  not  to  run  them  down.28  And  when 
they  are  in  the  act  of  boarding  the  vehicle,  it  is  the 
duty  of  the  carrier  to  allow  the  passengers  a  reason- 
able time  to  get  on  board  before  starting,29  and  also 

26  Sheridan  v.  Brooklyn  City  etc.  R.  Co.,  36  N.  Y.  39,  93  Am. 
Dec.  490;  St.  Louis  etc.  Ry.  Co.  v.  Finley,  79  Tex.  85,  15  S.  W. 
266;  Ridenhour  v.  Kansas  City  Cable  Ry.  Co.,  102  Mo.  270,  13  S. 
W.  889,  14  S.  W.  760. 

27  Croom  v.  Chicago  etc.  Ry.  Co.,  52  Minn.  296,  38  Am.  St. 
Rep.  557,  53  N.  W.  1128. 

28  Warren  v.  Fitchburg  Ry.  Co.,  90  Mass.  227,  85  Am.  Dec.  700; 
Baltimore  etc.  R.  R.  Co.  v.  State,  63  Md.  135;  Chicago  etc.  Ry.  Co. 
v.  Ryan,  165  111.  88,  46  N.  E.  208;  Robostelli  v.  New  York  etc.  R. 
R.  Co.,  33  Fed.  796. 

29  Central  Ry.  Co.  v.  Smith,  74  Md.  212,  21  Atl.  706;  International 
etc.  Ry.  Co.  v.  Copeland,  60  Tex.  325;  North  Chicago  St.  Ry.  Co. 
v.  Cook,  145  111.  551,  33  N.  E.  958;  Dougherty  v.  Missouri  Ry.  Co., 
81  Mo.  325,  51  Am.  Rep.  239;  Cohen  v.  West  Chicago  St.  Ry.  Co., 
60  Fed.  698;  Dudley  v.  Front  St.  Cable  Ry.  Co.,  73  Fed.  128; 
Holmes  v.  Allegheny  Traction  Co.,  153  Pa.  St.  152,  25  Atl.  640; 
Keating  v.  New  York  Central  etc.  R.  R.  Co.,  49  N.  Y.  673;  Maher 


675        INJURY  TO   RIGHT   OF   PERSONAL  SECURITY.     §  340 

to  avoid  giving  a  sudden  jerk  to  the  cars  while  the 
passenger  is  boarding  them  while  at  rest,30  or  in  mo- 
tion.31 It  is  the  duty  of  the  conductor  of  a  train  to 
look  after  the  safety  of  passengers  entering  the 
train,32  and  to  warn  them  of  the  sudden  start  of  the 
cars,33  or  that  the  train  will  not  stop  for  them.34 

§  340.    Duty  of  Railway  as  to  Station  Grounds,  Ap- 
proaches and  Facilities  for  Boarding  Cars. — As  we  have 

previously  seen,  contrary  views  have  been  expressed 
as  to  when  the  duty  of  carrier  toward  a  passenger, 
or  an  intending  passenger,  attaches,  the  weight 
of  authority,  as  we  find  it,  being  to  the  effect  that 
the  duty  of  the  carrier  is  assumed  when  the  per- 
son comes  upon  the  premises  for  the  purpose  of  be- 
coming a  passenger.35  In  those  jurisdictions  where 
this  rule  prevails,  a  question  to  be  first  considered  in 
connection  with  the  responsibility  of  the  carrier  for 
injuries  to  an  intending  passenger  is,  whether  the 
same  high  degree  of  care  is  exacted  of  the  carrier 
with  respect  to  the  station  grounds,  approaches,  and 

v.  Central  Park  etc.  Ry.  Co.,  67  N.  Y.  52;  Norfolk  etc.  R.  R.  Co. 
v.  Groseclose,  88  Va.  267,  29  Am.  St.  Rep.  718,  13  S.  E.  454. 

30  Central  Ry.  Co.  v.  Smith,  74  Md.  212,  21  Atl.  706;  Inter- 
national etc.  Ry.  Co.  v.  Copeland,  60  Tex.  325;  North  Chicago  St. 
Ry.  Co.  v.  Cook,  145  111.  551,  33  N.  E.  958;  Dougherty  v.  Missouri 
Ry.  Co.,  81  Mo.  325,  51  Am.  Rep.  239;  Cohen  v.  West  Chicago-  St. 
Ry.  Co.,  60  Fed.  698;  Dudley  v.  Front  St.  Cable  Ry.  Co.,  73  Fed. 
128;  Holmes  v.  Allegheny  Traction  Co.,  153  Pa.  St.  152,  25  Atl.  640; 
Keating  v.  New  York  Central  etc.  R.  R.  Co.,  49  N.  Y.  673;  Maher 
v.  Central  Park  etc.  Ry.  Co.,  67  N.  Y.  52;  Norfolk  etc.  R.  R.  Co. 
v.  Groseclose,  88  Vta.  267,  29  Am.  St.  Rep.  718,  13  S.  E.  454. 

31  Conner  v.  Citizens'  St.  Ry.  Co.,  105  Ind.  62,  55  Am.  Rep.  777, 
4  N.  E.  441;  Montgomery  etc.  Ry.  Co.  v.  Stewart,  91  Ala.  421,  8 
South.  708;  Eppendorf  v.  Brooklyn  etc.  R.  R.  Co.,  69  N.  Y.  195,  25 
Am.   Rep.   171. 

32  Michigan  Central  R.  R.  Co.  v.  Coleman,  28  Mich.  440. 

33  Detroit  etc.  R.  Co.  v.  Curtis,  23  Wis.  152,  99  Am.  Dec.  141. 

34  Keating  v.  New  York  Cent.  R.  R.  Co.,  49  N.  Y.  673. 

35  Ante,  sees.  336,  337. 
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facilities  for  boarding  cars,  as  when  the  person  actu- 
ally becomes  a  passenger,  or  whether  up  to  that  time 
only  ordinary  care  is  required.  In  many  cases,  the 
rule  is  generally  stated  that  the  carrier  must  provide 
safe  means  for  access  to  and  from  its  station  for  the 
use  of  passengers,  and  is  bound  to  keep  in  a  reason- 
ably safe  condition  all  portions  of  its  platforms,  and 
approaches  thereto,  to  which  the  public  do  or  would 
naturally  resort,  and  all  portions  of  its  station 
grounds  reasonably  near  to  the  platforms,  where 
passengers,  or  those  who  have  purchased  tickets  with 
a  view  to  take  passage  on  the  cars,  would  naturally 
or  ordinarily  be  likely  to  go.  The  rule  is  thus  stated 
without  further  particularization  as  to  the  measure 
of  care  required  to  keep  the  same  in  a  safe  condition, 
and  the  authorities  are  quite  numerous.36  In  an  ex- 
treme case  where  the  carrier  invited  persons  wishing 
passage  by  its  cars,  by  day  and  by  night,  to  reach 
their  cars,  to  embark  thereon,  by  crossing  a  trestle 
ten  feet  high,  with  an  open  flooring,  the  court  charged 

36  McDonald  v.  Chicago  etc.  R.  Co.,  26  Iowa,  124,  96  Am.  Dec. 
114;  citing  Burgess  v.  Railroad  Co.,  95  Bng.  Com.  L.  923,  and 
other  English  cases;  Sawyer  v.  Rutland  etc.  R.  R.  Co.,  27  Vt  377; 
Murch  v.  Concord  R.  R.  Corp.  Co.,  29  N.  H.  9,  61  Am.  Dec.  631; 
Frost  v.  Grand  Trunk  R.  R  Co.,  10  Allen,  387,  87  Am.  Dec.  668. 
See  Jefferson ville  etc.  R.  R.  Co.  v.  Riley,  39  Ind.  586;  Patten  v. 
Chicago  etc.  Ry.  Co.,  32  Wis.  524;  Cross  v.  Lake  Shore  Ry.  Co.,  69 
Mich.  363,  13  Am.  St.  Rep.  399,  37  N.  W.  361,  note;  Moses  v.  Louis- 
ville R.  R.  Co.,  39  La.  Ann.  649,  4  Am.  St.  Rep.  231,  2  South.  567; 
Delaware  R.  R.  Co.  v.  Trautwein,  52  N.  J.  L.  169,  19  Am.  St.  Rep. 
442,  19  Atl.  178;  Alabama  etc.  R.  R.  v.  Arnold,  84  Ala.  159,  5  Am. 
St.  Rep.  354,  4  South.  359;  Pennsylvania  Co.  v.  Marion,  123  Ind. 
415,  18  Am.  St.  Rep.  330,  23  N.  E.  973;  Gaynor  v.  Old  Colony  etc. 
Ry.,  100  Mass.  208,  97  Am.  Dec.  96;  Tobin  v.  Portland  etc.  R.  R.  Co., 
59  Me.  183,  8  Am.  Rep.  415;  Cartwright  v.  Chicago  etc.  Ry.  Co., 
52  Mich.  606,  50  Am.  Dec.  274;  Missouri  Pacific  Ry.  Co.  v.  Neis- 
wanger,  41  Kan.  621,  13  Am.  St.  Rep.  304,  21  Pac.  582;  Lucas  v. 
Pennsylvania  Co.,  120  Ind.  205,  16  Am.  St.  Rep.  323,  21  N.  E.  972; 
Palmer  v.  Pennsylvania  Co.,  Ill  N.  Y.  488,  18  N.  E.  859;  Fordyce 
v.  Merrill,  49  Ark.  277,  5  S.  W.  329. 
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the  jury  that  "this  extraordinary  care  would  be  re- 
quired of  the  railroad  authorities  as  to  any  person 
who  was  going  in  the  proper  way,  by  any  proper  ap- 
proach, to  take  the  cars,  or  to  purchase  a  ticket,  etc. ; 
....  that  he  had  the  right  to  find  everything  that 
was  necessary  for  the  railroad  to  have  done  to  secure 
his  safety."  This  was  approved  by  the  appellate 
court.37  This  duty  extends  to  the  lighting  of  eating- 
houses,  provided  for  the  convenience  of  passengers,38 
and  to  the  maintenance  of  such  lights  as  will  show 
the  edge  of  the  platforms.39  It  is  not  negligence  to 
provide  only  one  side  of  the  track  with  a  platform  for 
alighting  from  and  boarding  cars;40  nor  to  allow 
snow  to  remain  on  steps  for  but  a  short  time  only  af- 
ter the  snow  stopped;41  nor  to  permit  milk  cans  to  re- 
main on  part  of  an  unfrequented  platform  if  enough 
space  remain  for  passengers;42  nor  to  allow  shingles 
to  lie  on  the  platform  a  short  time.43 

§  341.  Construction  and  Care  of  Tracks.— The  con- 
struction and  maintenance  of  safe  and  sound  tracks 
is  of  the  utmost  importance  in  securing  the  security 
of  passengers.  A  flaw  or  defect  existing  at  the  time 
of  construction  or  occasioned  by  the  use  in  transpor- 
tation renders  most  probable  an  accident  which  may 
result  in  extreme  injuries.  Over  the  construction 
and  maintenance  of  its  roadbed  the  common  carrier 
is  bound  to  exercise  the  utmost  watchfulness  practi- 

37  Johns  v.  C.  C.  &  A.  R.  R.  Co.,  39  S.  0.  162,  39  Am.  St.  Rep. 
709,  17  S.  E.  698. 

38  Peniston  v.  C.  St.  L.  &  N.  O.  Ry.,  34  La.  Ann.  777,  44  Am.  Rep. 
444. 

39  Id.;  Sargent  v.  St.  Louis  &  S.  P.  Ry.  Co.,  114  Mo.  348,  21  S. 
W.  823;  Gulf  etc.  Ry.  v.  Butcher,  83  Tex.  309,  18  S.  W.  583. 

40  Michigan  Cent.  R.  R.  Co.  v.  Coleman,  28  Mich.  440. 

4i  Kelly  v.  Manhattan  Ry.  Co.,  112  N.  Y.  443,  20  N.  E.  383. 

42  Falls  v.  San  Francisco  R.  R.  Co.,  97  Cal.  114,  31  Pac.  901. 

43  Morland  v.  B.  &  P.  R.  R.  Co.,  141  Mass.  31,  6  N.  E.  225. 
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cable  to  prevent  defects  from  existing  or  continu- 
ing.44 Thus,  the  roadbed  and  track  must  be  so  made 
as  to  avoid  dangers  reasonably  to  be  foreseen  by 
competent  engineers  as  liable  to  result  from  fresh- 
ets and  storms  likely  to  occur  in  that  neighborhood 
cind  locality,45  and  omitting  to  examine  a  track  with- 
in a  reasonable  time  after  a  storm  and  freshet  of 
unusual  violence  resulting  in  an  accident  from  a  part 
of  the  track  being  washed  away  is  negligence.40 

Again,  it  is  negligence  to  allow  ties  to  remain 
which  are  so  rotted  as  to  be  insufficient  to  hold  the 
spikes  securing  the  rails.47  The  duty  of  the  carrier 
in  regard  to  its  tracks  and  roadbed  extends  to  ob- 
structions to  free  and  safe  travel  over  them  by  its 
passenger  vehicles.  The  carrier  must  use  the  great- 
est diligence  and  foresight  to  prevent  objects  from 
coming  upon  the  tracks,  or  so  near  to  them  as  to  en- 
danger travel,  when  the  likelihood  of  their  doing  so 
might  have  been  anticipated,  and  to  exercise  due 
diligence  to  see  that  they  are  removed  from  the 
tracks  before  any  injury  has  been  done  thereby.  The 
obstructions  may  consist  of  the  cars  belonging  to  the 
carrier  itself,  and  may  have  been  left  on,  or  danger- 
ously near,  the  tracks  by  the  carrier  itself,48  or  on 

44  Louisville  etc.  Ry.  Co.  v.  Thompson,  107  Ind.  442,  57  Am.  Rep. 
120,  8  N.  E.  18,  9  N.  E.  357;  Pershing  v.  Chicago  etc.  R.  Co.,  71 
Iowa,  561,  32  N.  W.  488;  Toledo  etc.  R.  Co.  v.  Apperson,  49  111.  480; 
Libby  v.  Maine  Cent.  R.  Co.,  85  Me.  34,  26  Atl.  943;  Kansas  Pacific 
Ry.  Co.  v.  Miller,  2  Colo.  442. 

45  Kansas  Pac.  Ry.  Co.  v.  Miller,  2  Colo.  442;  Libby  v.  Maine 
Cent.  Ry.  Co.,  85  Me.  34,  26  Atl.  943. 

46  Kansas  Pac.  Ry.  Co.  v.  Miller,  2  Colo.  442;  Hardy  v.  North 
Carolina  Cent.  Ry.  Co.,  74  N.  C.  734;  Louisville  etc.  Ry.  Co.  v. 
Thompson,  107  Ind.  442,  57  Am.  Rep.  120,  8  N.  E.  18,  9  N.  E.  357. 

47  Peoria  etc.  R.  Co.  v.  Reynolds,  88  111.  418;  Chicago  etc.  Ry. 
Co.  v.  Lewis,  145  111.  67,  33  N.  E.  960;  Louisville  etc.  Ry.  Co.  v. 
Miller,  141  Ind.  533,  37  N.  E.  343. 

48  Farlow  v.  Kelly,  108  U.  S.  288,  2  Sup.  Ct.  Rep.  555. 
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sidetracks  so  situated  that  gravity,49  or  the  wind  and 
elements  could  send  them  into  the  places  of  danger,50 
or  it  may  consist  of  rocks  thrown  upon  the  track  dur- 
ing blasting  or  ballasting  in  the  construction  of  the 
road,51  or  the  obstruction  may  be  some  object  near 
the  track  so  as  to  strike  the  passenger  or  the  vehicle, 
such  as  telegraph  poles,52  or  derrick,53  or  coal-bins.54 
Again,  if  injuries  are  caused  by  collision  with  ani- 
mals which  stray  upon  the  tracks  through  the  failure 
of  the  carrier  to  fence  against  them,  the  carrier  will 
be  liable  for  the  damage  done  to  its  passengers.55 

§  342.  Duties  of  Carrier  in  General  as  to  Construc- 
tion of  Cars,  Engines,  and  Machinery. — Those  who  un- 
dertake to  transport  persons  from  one  place  to  an- 
other are  bound  to  use  the  highest  practicable  dili- 
gence to  obtain  safe  machinery  by  which  to  convey 
their  passengers  and  to  keep  it  in  efficient  condition. 
Railroads  must  have  cars  which  are  reasonably  free 
from  defects,  engines  which  will  not  cause  damage, 
and  due  care  must  be  observed  to  keep  them  in  a  suit- 
able condition.56  Boat  and  ship  companies  must 
have  boats  which  are  reasonably  safe  under  all  kinds 

49  Spicer  v.  Chicago  etc.  Ry.  Co.,  29  Wis.  580;  Smith  v.  New 
York  etc.  Co.,  46  N.  J.  L.  7;  Union  Pac.  Ry.  Co.  v.  Harris,  158 
U.  S.  326,  15  Sup.  Ct.  Rep.  843. 

50  Webster  v.  Rome  etc.  R.  R.  Co.,  115  N.  Y.  112,  21  N.  E.  725. 

51  Virginia  Cent.  R.  Co.  v.  Sanger,  15  Gratt.  230. 

62  Chicago  St.  Ry.  Co.  v.  Williams,  140  111.  275,  29  N.  E.  672; 
Elliott  v.  New  Port  St  Ry.  Co.,  18  R.  I.  707,  28  Atl.  338,  31  Atl. 
694;  Chicago  etc.  R.  R.  Co.  v.  Russell,  91  111.  298,  33  Am.  Rep.  54. 

53  Seymour  v.  Citizens'  Ry.  Co.,  114  Mo.  266,  21  S.  W.  739. 

54  Dickenson  v.  Port  Huron  etc.  Ry.  Co.,  53  Mich.  43,  18  N.  W. 
553. 

55  Gulf  etc.  Ry.  Co.  v.  Wilson,  79  Tex.  371,  23  Am.  St.  Rep.  345, 
15  S.  W.  280;  Lackawanna  etc.  R.  Co.  v.  Chenewith,  52  Pa.  St.  382, 
SI  Am.  Dec.  168;  Eames  v.  Texas  etc.  Ry.  Co.,  63  Tex.  660;  Fordyce 
v.  Jackson,  56  Ark.  594,  20  S.  W.  528,  597. 

56  Pennsylvania  R.  R.  Co.  v.  Roy,  102  U.  S.  456;  Taylor  v.  Grand 
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of  weather  which  may  be  expected.57  Elevators  also 
must  be  free  from  all  defects  in  their  running  appar- 
atus, and  the  owners  must  provide  reasonably  safe 
devices  to  prevent  injury  from  latent  defects  which 
might  be  anticipated. 

"Common  carriers  of  passengers  must  use  the  best 
mechanical  appliances  in  their  vehicles,  and  exercise 
the  highest  degree  of  practicable  care  and  skill  to  de- 
termine that  all  their  appliances  are  safe  for  possible 
transportation,  but  they  are  not  insurers,  and  conse- 
quently are  not  liable  for  latent  defects  not  discover- 
able by  the  exercise  of  proper  care  and  skill."58 

The  duty  of  safe  transportation  implies  that  the 
carrier  is  bound  to  provide  safe  vehicles  in  which  to 
carry  the  passengers.  They  must  be  such  as  are 
suited  to  the  mode  of  travel  employed  by  the  carrier 
on  water,  road,  or  track;  they  must  be  able  to  with- 
stand all  usage  and  handling  incident  to  such  mode; 
they  must  be  so  equipped  as  to  render  the  danger  less 
perilous.  The  first  proposition  is  nearly  axiomatic; 
a  carrier  on  water  must  use  vehicles  or  means  de- 
signed for  such  mode  of  travel.  But  the  vehicles 
used  must  be  suited  not  alone  in  nature,  but  in 
strength  and  construction,  to  the  uses  to  which  they 
are  to  be  put.  The  ships  must  be  seaworthy;  their 
construction  must  prevent  their  loss  through  dangers 
incident  to  travel  by  water.     So  the  stagecoach  must 

Trunk  Ry.  Co.,  48  N.  H.  304,  2  Am.  Rep.  229;  Hegeman  v.  Western 
R.  R.  Co.,  13  N.  Y.  9,  64  Am.  Dec.  517;  St.  Louis  etc.  Ry.  Co.  v. 
Valirius,  56  Ind.  511;  Meier  v.  Pennsylvania  R.  R.  Co.,  64  Pa.  St. 
225,  3  Am.  Rep.  581;  Chicago  etc.  R.  R.  Co.  v.  Pillsbury,  123  111. 
9,  5  Am.  St.  Rep.  483,  14  N.  E.  22;  Palmer  v.  Delaware  etc.  Canal 
Co.,  120  N.  Y.  170,  17  Am.  St.  Rep.  629,  24  N.  E.  302. 

57  Caldwell  v.  New  Jersey  Steamboat  Co.,  47  N.  Y.  282;  Le 
Barron  v.  East  Boston  Ferry  Co.,  11  Allen,  312,  87  Am.  Dec.  717; 
Jabine  v.  Midgett,  25  Ark.  474. 

58  1  Fetter  on  Carriers  of  Passengers,  sec.  38. 
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be  built  strongly  enough  to  withstand  the  knocks  and 
rough  handling  incident  to  travel  by  the  road,  and  the 
equipment  must  be  of  such  a  character  and  in  such 
a  condition  as  to  render  injury  as  nearly  impossible 
as  human  skill  and  care  can  render  it.  Likewise  the 
railroad  trains  and  street-cars  must  be  so  constructed 
and  of  such  a  pattern  that  it  will  undergo  with  safety 
to  those  whom  it  carries  all  strains  and  usage  to 
which  a  train  or  car  may  reasonably  be  expected  to 
be  subjected. 

If  any  defects  in  the  construction  of  the  vehicle  or 
in  the  machinery  by  which  it  is  operated,  or  in  its 
running  gear,  or  the  devices  by  which  it  is  controlled, 
such  as  render  an  accident  dangerous  to  the  personal 
security  of  the  passengers  liable,  exist,  and  they  may 
be  ascertained  by  the  exercise  of  due  care  and  dili- 
gence, their  continued  existence  is  negligence,  and 
injuries  which  flow  from  them  as  a  proximate  cause 
render  the  carrier  liable  for  damage. 

Latent  defects,  or  those  which  are  so  hidden  that 
they  cannot  be  discovered  by  the  exercise  of  due  care 
and  diligence,  do  not  render  the  carrier  liable  for  in- 
juries flowing  from  them.  In  other  words,  the  car- 
rier is  not  an  insurer  of  the  safety  of  its  vehicles,  its 
tracks,  or  machinery,  but  is  held  by  the  law  to  a  very 
high  degree  of  care  to  obtain,  use  and  inspect  its 
equipment,  and  if  by  the  use  of  such  care  the  dangers 
might  have  been  discovered  and  the  injuries  prevent- 
ed, then  a  liability  arises.  The  degree  of  care  or  dili- 
gence required  has  been  discussed  before.59 

59  Ante,  sec.  334;  Meier  v.  Pennsylvania  R.  E.  Co.,  64  Pa.  St. 
225,  3  Am.  Rep.  581;  Ingalls  v.  Bills,  9  Met.  (Mass.)  1,  43  Am.  Dec. 
346;  Dadd  v.  New  Bedford  R.  R.  Co.,  119  Mass.  412,  20  Am.  Rep. 
331;  Curtis  v.  Rochester  etc.  R.  R.  Co.,  18  N.  Y.  534,  75  Am.  Dec. 
258;  Palmer  v.  Delaware  etc.  Canal  Co.,  120  N.  Y.  170,  17  Am.  St. 
Rep.  629,  24  N.  E.  302. 
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In  order  to  constitute  due  care  under  the  circum- 
stances, it  is  held  that  the  carrier  is  bound  to  make 
use  of  the  best  tests  as  to  the  efficiency  and  safety  of 
his  vehicle  and  machinery  which  are  within  the  reach 
of  those  who  are  in  such  an  occupation.  This  does 
not  require  that  tests  of  scientific  minuteness  and 
elaborateness  shall  be  employed,  but  only  such  in- 
vestigation as  is  practicable  in,  and  consistent  with, 
the  pursuit  of  the  occupation  of  a  public  carrier.  The 
rule,  however,  does  render  a  carrier  liable  where  tests 
which  are  practicable  are  not  employed,  and  that 
which  is  in  use  could  not  discover  a  defect  which  the 
others  might.60  These  tests  are  to  be  applied  not 
only  at  the  time  when  the  machinery  is  put  into  ser- 
vice, but  at  all  practicable  times  during  its  continued 
use.61  The  fact  that  frequent  and  sufficient  inspec- 
tions had  been  made  and  a  defect  not  discovered  will 
relieve  the  carrier  from  liability  under  most  circum- 
stances,62 but  the  fact  of  inspections  at  regular  sta- 
tions does  not  relieve  the  train  operatives  from  all 
duty  to  watch  the  cars  to  discover  any  defects  be- 
tween such  stations  as  will  render  the  cars  dangerous 
to  the  passengers.63 

Again,  the  carrier  is  bound  to  adopt  all  devices 
which  are  practicable  from  a  pecuniary  as  well  as  a 
utilitarian    standpoint,   which    materially    diminish 

60  Texas  etc.  Ry.  Co.  v.  Hamilton,  66  Tex.  92,  17  S.  W.  406. 

61  Prink  v.  Patter,  17  111.  406;  Stevens  v.  European  etc.  Ry.  Co., 
66  Me.  74;  Sharp  v.  Kansas  etc.  Ry.  Co.,  114  Mo.  94,  20  S.  W.  93; 
Palmer  v.  Delaware  H.  C.  Co.,  120  N.  Y.  170,  17  Am.  St.  Rep.  629, 
24  N.  E.  302;  Wynn  v.  Central  Park  etc.  R.  R.  Co.,  14  N.  Y.  Supp. 
172,  38  N.  Y.  St.  Rep.  181,  affirmed,  133  N.  Y.  575,  30  N.  E.  721. 

62  Grand  Rapids  etc.  R.  Co.  v.  Boyd,  65  Ind.  526;  Meier  v. 
Pennsylvania  R.  Co.,  64  Pa.  225,  3  Am.  Rep.  581;  Texas  etc.  Ry.  Co. 
v.  Buckalen  (Tex.  Civ.  App.),  34  S.  W.  165. 

63  Texas  etc.  Ry.  Co.  v.  Suggs,  62  Tex.  323. 
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the  dangers  incident  to  the  mode  of  transportation 
employed.64 

§  343.  Same  Continued— When  the  Fault  is  That  of 
an  Independent  Contractor. — A  very  nice  question  which 
has  received  considerable  discussion  in  text-books 
and  cases  is  as  to  the  liability  of  the  carrier  for  the 
negligence  of  an  independent  manufacturer  from 
whom  its  vehicle  and  machinery  has  been  obtained. 
Can  the  carrier  be  held  for  an  injury  which  results 
from  defects  which  could  have  been  discovered  by 
the  use  of  due  diligence  and  practicable  tests  on  the 
part  of  the  independent  manufacturer  during  the 
construction  of  the  vehicle,  but  which  the  applica- 
tion of  all  tests  practicable  to  the  carrier  after  the 
construction  would  not  disclose? 

An  affirmative  answer  to  this  question  is  given  by 
the  majority  of  cases  in  this  country  and  in  England. 
Probably  the  leading  case  is  Hegeman  v.  Western  R. 
E.  Co.,  16  Barb.  (N.  Y.)  353.  Here  the  injury  resulted 
from  a  broken  axle  in  which  was  a  fire  crack  which 
could  have  been  detected  by  the  manufacturer.  The 
courts  say  that  "the  defendants  were  responsible  for 
this  defect  to  the  same  extent  as  if  the  axle  had  been 
manufactured  by  themselves."  The  carrier  was  lia- 
ble if  the  defect  "could  have  been  discovered  upon  a 
vigilant  examination  by  a  person  of  competent  skill, 
either  at  the  time  of  construction  or  afterward." 
This  decision  is  followed  by  many  others  in  the  other 

64  Treadwell  v.  Whittier,  80  Cal.  574,  13  Am.  St.  Rep.  175,  22 
Pac.  266;  Caldwell  v.  New  Jersey  S.  B.  Co.,  47  N.  Y.  282;  Louisville 
etc.  R.  Co.  v.  Jones,  83  Ala.  376,  3  South.  902;  Steinweg  v.  Erie  R. 
Co.,  43  N.  Y.  123,  3  Am.  Rep.  673;  Nashville  etc.  R.  Co.  v.  Messino, 
1  Sneed,  220;  Kansas  Pac.  R.  Co.  v.  Miller,  2  Colo.  442;  Baltimore 
etc.  R.  Co.  v.  State,  29  Md.  252,  96  Am.  Dec.  528;  Toledo  etc.  R.  Co. 
v.  Conroy,  68  111.  560;  Meier  v.  Pennsylvania  R.  Co.,  64  Pa.  St.  225, 
3  Am.  Rep.  581:  Bridger  v.  Ashville  etc.  R.  Co.,  25  S.  C.  24. 
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states65  and  in  England.66  On  the  other  side,  it  is 
held  that  all  that  is  required  of  carriers  is  that  they 
"purchase  such  cars  and  other  necessaries  as  they  have 
reason  to  believe  will  be  safe  and  proper,  giving  them 
such  inspection  as  is  usual  and  practicable  as  they 
buy  them.  When  they  make  such  an  examination 
and  discover  no  defects,  they  do  all  that  is  practica- 
ble, and  it  is  no  neglect  to  omit  attempting  what  is 
impracticable."67  The  same  question  hag  been  dis- 
cussed at  another  place  with  respect  to  the  use  of 
dangerous  agencies.68 

§  344.  Duties  and  Liabilities  in  the  Operation  of 
Vehicles  and  Machinery. — Beside  the  duty  of  care  in 
the  construction  and  maintenance  of  its  conveyances, 
the  carrier  must  use  the  greatest  care  in  the  opera- 
tion of  its  vehicles  and  machinery. 

It  is  apparent  that  a  passenger  is  subject  to  very 
slight  danger  from  cars  or  conveyances  which  are 
standing  at  rest  and  not  in  motion,  and  that  it  is  from 
those  in  motion  that  danger  is  to  be  feared.  So  it  is 
evident  that  as  this  is  the  means  by  which  the  car- 
rier's tracks,  and  all  its  facilities  are  rendered  dan- 
gerous to  its  passengers,  in  the  operation  of  them, 
the  greatest  care  must  be  used.  "A  railroad  com- 
pany is  liable  for  injury  to  passenger  by  misplace- 
ment of  switch  constituting  part  of  its  road,  by  the 
negligence  of  the  servant  of  another  company  con- 
necting with  such  road,  by  whom  such  switch  is  pro- 

65  Treadwell  v.  Whittier,  80  Cal.  574,  13  Am.  St.  Rep.  175,  22  Pac. 
266;  Palmer  v.  President  of  Delaware  Canal  Co.,  120  N.  Y.  170,  17 
Am.  St.  Rep.  629,  24  N.  E.  302;  Pittsburg  etc.- R.  Co.  v.  Nelson,  51 
Lad.  150;  Illinois  etc.  R.  R.  Co.  v.  Phillips,  49  111.  234. 

66  Francis  v.  Cockrell,  L.  R.  5  Q.  B.  184;  Pyne  v.  Railway  Co., 
2  Post.  &  F.  619. 

67  Grand  Rapids  etc.  R.  R.  Co.  v.  Huntley,  38  Mich.  537,  31  Am. 
Rep.  321. 

68  Ante,  sec.  341. 
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vided."69  Thus,  for  a  stage-driver  to  allow  his  horses 
to  run  away  while  passengers  are  in  the  coach  is  neg- 
ligence.70 If  the  coach  upsets  through  overload- 
ing,71 or  through  the  horses  running  away,72  it  is  evi- 
dence of  negligence. 

In  the  operation  of  railroads  and  street-cars  the 
carrier  must  exercise  due  care  to  avoid  injury  to  its 
passengers  through  sudden  jerks  or  starting  before 
passengers  have  had  reasonable  opportunity  to  ac- 
quire an  equilibrium  or  become  seated  without  warn- 
ing,73 or  collisions  with  other  conveyances  of  the  same 
carrier,74  or  with  vehicles  belonging  to  another,75  or 
with  passing  trains,76  or  with  animals.77 

§  345.  Liability  of  Carrier  to  Free  Passenger.— The 
question  of  the  liability  of  carriers  of  passengers  to 
free  passengers,  i.  e.,  those  riding  on  a  pass,  has  been 

69  McElroy  v.  Nashua  etc.  R.  R.  Co.,  4  Cush.  400,  50  Am.  Dec. 
794. 

70  Gallagher  v.  Bowie,  66  Tex.  265,  17  S.  W.  407;  Parish  v. 
Reigle,  11  Gratt.  697,  62  Am.  Dec.  666. 

71  Derwort  v.  Loomer,  21  Conn.  245. 

72  Farish  v.  Reigle,  11  Gratt.  697,  62  Am.  Dec.  666. 

73  Bartholemew  v.  New  York  Central  etc.  R.  R.  Co.,  102  N.  Y. 
716,  7  N.  E.  623;  Smith  v.  Chicago  etc.  R.  Co.,  108  Mo.  243,  18  S.  W. 
971;  Quackenbush  v.  Chicago  etc.  Ry.  Co.,  73  Iowa,  458,  35  N.  W. 
523. 

74  Gardner  v.  Waycross  Air  Line  R.  Co.,  94  Ga.  538,  19  S.  E. 
757;  West  Chicago  St.  R.  Co.  v.  Martin,  47  111.  App.  616;  Chicago 
City  Ry.  Co.  v.  Rood,  62  111.  App.  550;  Louisville  etc.  N.  R.  Co.  v. 
Long,  94  Ky.  410,  22  S.  W.  747. 

75  Central  Pass.  Ry.  Co.  v.  Kuhn,  86  Ky.  578,  9  Am.  St.  Rep. 
309,  6  S.  W.  441;  Clark  v.  Chicago  etc.  R.  Co.,  127  Mo.  197,  29  S. 
W.  1013;  Coddington  v.  Brooklyn  Crosstown  R.  Co.,  102  N.  Y.  66, 
5  N.  E.  797. 

76  Chicago  City  Ry.  Co.  v.  Rood,  62  111.  App.  550;  Devlin  v.  At- 
lantic Ave.  R.  Co.,  57  Hun,  591,  10  N.  Y.  Supp.  848;  Heucke  v. 
Milwaukee  City  Ry.  Co.,  69  Wis.  401,  34  N.  W.  2*3. 

77  Fordyce  v.  Jackson,  56  Ark.  594,  20  S.  W.  528,  597;  Brown 
v  New  York  Cent.  R.  Co.,  34  N.  Y.  404;  Mexican  Cent.  Ry.  Co.  v. 
Lauricella,  87  Tex.  277,  47  Am.  St.  Rep.  103,  28  S.  W.  277. 
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before  the  courts  many  times,  and  while  there  is  some 
diversity  of  judicial  opinion,  it  is  not  a  difficult  mat- 
ter to  determine  how  the  courts,  in  the  states  where 
the  question  has  been  up,  stand ;  nor  is  there  any  diffi- 
culty in  our  opinion  in  solving  the  problem  from  the 
standpoint  of  reason.  In  England,  contracts  made 
between  the  carrier  and  a  free  passenger  by  which 
the  former  should  be  relieved  of  any  and  all  liability 
on  account  of  neglect  were  upheld  as  valid.78  And 
this  rule  has  been  followed  and  adopted  in  some  of 
the  states  in  this  country.79  But  the  rule  generally 
adopted  by  the  weight  of  authority  is  that  a  common 
carrier  cannot  stipulate  for  exemption  from  liability 
in  such  cases,  especially  where  the  person  riding  on 
a  pass  is  an  employee,  or  a  person  making  shipments 
over  the  road,  or  a  mail  agent  or  express  messenger. 
It  is  considered  that  the  carrier  is  under  the  same 
obligations  as  to  care  and  vigilance  to  a  passenger  to 
whom  a  pass  is  giveD  as  he  is  to  a  passenger  for  hire, 
and  a  stipulation  against  his  own  negligence  is  con- 
trary to  public  policy  and  void.  This  is  applying  the 
same  rule  to  both  carriers  of  goods  and  passeagers. 
One  court  stating  the  reasons  underlying  it  said: 
"There  are  two  distinct  considerations  upon  which 
the  stringent  rule  as  to  the  duty  and  liability  of  car- 
riers of  passengers  rests.     One  is  the  regard  for  the 

78  McCawley  v.  Furness  R.  Co.,  L.  R.  8  Q.  B.  57;  Hall  v.  N. 
East  R.  Co.,  L.  R.  10  Q.  B.  437;  Alexander  v.  Toronto  etc.  R.  Co., 
33  U.  C.  474. 

79  Kinney  v.  Central  R.  R.  Co.,  34  N.  J.  L.  513,  3  Am.  Rep.  265; 
Grlswold  v.  New  York  etc.  R.  R.  Co.,  53  Conn.  371,  55  Am.  Rep. 
115;  Welles  v.  New  York  Cent.  R.  Co.,  26  Barb.  641;  Perkins  v.  New 
York  Cent.  R.  R.  Co.,  24  N.  Y.  196,  82  Am.  Dec.  281;  Poucher  v.  New 
York  C.  R.  R.  Co.,  49  N.  Y.  263,  10  Am.  Rep.  364,  note  giving  ex- 
tensive review  of  the  question  and  the  cases;  Western  etc.  R.  R. 
Co.  v.  Bishop,  50  Ga.  465;  Ulrich  v.  New  York  etc.  R.  R.  Co.,  108 
N.  Y.  80,  2  Am.  St.  Rep.  36S,  15  N.  E.  60;  Bissell  v.  Michigan  etc. 
R.  R.  Co.,  22  N.  Y.  258. 
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safety  of  the  passenger  on  Ms  own  account,  and  the 
other  is  a  regard  for  his  safety  as  a  citizen  of  the 
state.  The  latter  is  a  consideration  of  public  policy 
growing  out  of  the  interest  which  the  state  or  govern- 
ment as  parens  patriae  has  in  protecting  the  lives  and 
limbs  of  its  subjects So  far  as  the  considera- 
tion of  public  policy  is  concerned,  it  cannot  be  over- 
ridden by  any  stipulation  of  the  parties  to  the  con- 
tract of  passenger  carriage,  since  it  is  paramount  from 
its  very  nature.  No  stipulation  in  disregard  of  it,  or 
involving  its  sacrifice  in  any  degree,  can  then  be  per- 
mitted to  stand.  Whether  the  case  be  one  of  a  pas- 
senger for  hire,  a  merely  gratuitous  passenger,  or  of 
a  passenger  upon  a  conditioned  free  pass,  ....  the 
interest  of  the  state  in  the  safety  of  the  citizen  is  ob- 
viously the  same.  The  more  stringent  the  rule  as  to 
the  duty  and  liability  of  the  carrier,  and  the  more  rig- 
idly it  is  enforced,  the  greater  will  be  the  care  exer- 
cised, and  the  more  approximately  perfect  the  safety 
of  the  passenger.  Any  relaxation  of  the  rule  as  to 
duty  or  liability  naturally,  and  it  may  be  said  inev- 
itably, tends  to  bring  about  a  corresponding  relaxa- 
tion of  care  and  diligence  upon  the  part  of  the  car- 
rier." 

Other  reasons  for  the  rule  of  responsibility  are  that 
the  free  passenger  is  a  passenger  the  same  as  any 
other,  and  he  is  so  by  invitation  of  the  carrier,  and 
the  same  care  is  due  him  as  is  to  pay  passengers.80 

Then,  in  the  case  of  persons  who  receive  passes  in 
consideration  of  shipments  made  over  a  line  of  rail- 
way, or  by  virtue  of  contracts  for  other  service,  such  as 
the  carriage  of  express  or  mail,  or  in  the  case  of  rail- 
way employees,  there  is  sufficient  consideration  to  re- 
quire the  application  of  the  ordinary  rule  of  care.  In 
all  such  cases  the  greater  bulk  of  authority  holds  the 

so  See  cases  cited,  note  81,  post. 
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carrier  responsible  for  any  injury  occurring  through 
its  fault.  Having  stated  the  general  principles,  rep- 
resentative cases  from  the  different  states  are  cited 
without  further  particular  comment.81     In  the  ab- 

81  Illinois  Cent.  R.  R.  Co.  v.  O'Keefe,  168  111.  115,  48  N.  E.  294, 
61  Am.  St.  Rep.  68,  and  extensive  note,  pp.  75-104 — "Passengers, 
Who  are,  and  When  They  Become  Such,"  including  "Free  Passen- 
gers," p.  87,  "Free  Passes,"  p.  88,  "Drover's  Pass,"  p.  89;  Rail- 
road v.  Lockwood,  17  Wall.  357;  State  v.  Western  R.  R.  Co.,  63 
Md.  433  (employee);  Doyle  v.  Fitchburg  etc.  R.  R.  Co.,  162  Mass. 
66,  44  Am.  St.  Rep.  335,  37  N.  E.  770;  Rose  v.  Des  Moines  Valley 
R.  R.  Co.,  39  Iowa,  246;  Railway  Co.  v.  Wynn,  88  Tenn.  320,  14  S. 
W.  311;  Annas  v.  M.  &  N.  R.  R.  Co.,  67  Wis.  46,  58  Am.  Rep.  848, 
30  N.  W.  282;  Gillenwater  v.  M.  &  I.  R.  R.  Co.,  5  Ind.  339,  61  Am. 
Dec.  101;  Ohio  etc.  Ry.  Co.  v.  Selby,  47  Ind.  471,  17  Am.  Rep.  719; 
Williams  v.  Oregon  Short  Line  R.  R.  Co.,  18  Utah,  210,  72  Am.  St. 
Rep.  777,  54  Pac.  991;  Maslin  v.  Baltimore  etc.  R.  R.  Co.,  14  W. 
Va.  180,  35  Am.  Rep.  748;  Cleveland  etc.  R.  R.  Co.  v.  Curran,  19 
Ohio  St.  1,  2  Am.  Rep.  362  (drover's  pass);  Pennsylvania  R.  R.  Co. 
v.  Henderson,  51  Pa.  St.  315;  Missouri  Pac.  Ry.  Co.  v.  Ivy,  71  Tex. 
409,  10  Am.  St.  Rep.  758,  9  S.  W.  346  (drover's  pass);  Gulf  etc. 
R.  R.  v.  McGown,  65  Tex.  640  (passenger);  Jacobus  v.  St.  Paul  etc. 
Ry.  Co.,  20  Minn.  125,  18  Am.  Rep.  360;  Louisville  etc.  Ry.  Co.  v. 
Taylor,  126  Ind.  126,  25  N.  E.  869;  Olson  v.  St.  Paul  R.  R.  Co,  45 
Minn.  536,  22  Am.  St.  Rep.  749,  48  N.  W.  445  (drover's  pass); 
Griffith  v.  Missouri  Pac.  Ry.  Co.,  98  Mo.  168,  11  S.  W.  559  (drover's 
pass);  Lemon  v.  Chanslor,  68  Mo.  340,  30  Am.  Rep.  799;  Washburn 
v.  Nashville  etc.  R.  R.,  3  Head,  638,  75  Am.  Dec.  784;  Thompson 
v.  Yazoo  etc.  R.  R.  Co.,  47  La.  Ann.  1107,  17  South.  503;  Lawson 
v.  Chicago  etc.  Ry.  Co.,  64  Wis.  447,  54  Am.  Rep.  634,  24  N.  W.  618; 
Little  Rock  etc.  Ry.  v.  Miles,  40  Ark.  298,  48  Am.  Rep.  10;  Mc- 
Nulty  v.  Pennsylvania  R.  Co.,  182  Pa.  St.  471,  61  Am.  St.  Rep.  721, 
38  Atl.  524  (employee);  Denver  etc.  R.  Co.  v.  Dwyer,  20  Colo.  132, 
36  Pac.  1106;  Flint  etc.  R.  R.  Co.  v.  Weir,  37  Mich.  Ill,  26  Am. 
Rep.  499;  Cleveland  etc.  Ry.  v.  Ketchem,  133  Ind.  346,  36  Am.  St. 
Rep.  550,  33  N.  E.  116  (postal  clerk);  Blair  v.  Erie  R.  W.  Co.,  66 
N.  Y.  313,  23  Am.  Rep.  55  (messengers  or  agents  of  express  com- 
pany); Mellor  v.  Missouri  Pac.  Ry.,  105  Mo.  455,  16  S.  W.  849 
(postal  clerk);  Boston  etc.  R.  R.  v.  State,  72  Md.  36,  20  Am.  St. 
Rep.  454,  18  Atl.  1107  (postal  clerk);  Magoffin  v.  Missouri  Pac.  R. 
Co.,  102  Mo.  540,  22  Am.  St.  Rep.  798,  15  S.  W.  76  (express  mes- 
sengers); Nolton  v.  Western  R.  R.  Co.,  15  N.  Y.  444,  69  Am.  Dec. 
623  (mail  agent);  2  Thompson  on  Negligence,  sees.  2646,  2617;  Rus- 
sell v.  Pittsburgh  etc.  Ry.  Co.,  157  Ind.  305,  87  Am.  St.  Rep.  214, 
61  N.  E.  678  (employee  of  sleeping-car  company). 
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sence  of  any  special  contract  or  stipulation,  the  car- 
rier is  bound  to  exercise  the  same  degree  of  care 
toward  a  free  passenger  as  toward  a  passenger  for 
hire.82 

§  346.  The  Ticket— Its  Legal  Aspect.— That  a  con- 
tract is  made  between  carrier  and  passenger  when 
the  latter  purchases  of  the  former  a  ticket,  there  is 
no  question.  That  the  terms  of  this  contract  are  as 
clear  and  definite  as  if  reduced  to  writing  is  also  true. 
But  as  to  what  constitutes  the  contract  is  a  question 
upon  which  much  has  been  said,  and  about  which 
there  is  diversity  of  opinion.  It  is  of  prime  impor- 
tance in  all  controversies  relating  to  expulsion  of 
passengers.  In  legal  contemplation  it  resembles  the 
contract  of  indorsement  in  the  law  of  negotiable  in- 
struments. There  a  signature  merely  is  placed  upon 
the  back  of  an  instrument  to  which  is  attached  cer- 
tain well-defined  obligations,  which  are  not  ex- 
pressed, but  which  are  imposed  by  law.  So  when  the 
passenger  purchases  a  ticket  from  a  common  carrier 
entitling  him  to  ride  from  one  place  to  another,  a  con- 
tract is  made  by  which  the  carrier  undertakes  to 
carry  the  person.  The  whole  transaction  constitutes 
the  contract.  The  early  tendency  of  our  courts  was 
not  to  regard  the  ticket  as  a  contract  between  the 
parties  unless  made  so  by  express  agreement  It  is 
considered  by  many  very  respectable  authorities  as 
of  the  nature  of  a  receipt  for  the  passage  money,  or 
a  token,  the  purpose  of  which  is  to  enable  the  carrier 
to  recognize  the  bearer  as  the  person  entitled  to  be 
carried.  As  stated  by  one  court:  "Such  tickets  are 
evidence  of  the  payment  of  fare,  and  the  right  of  the 
holder  or  party  named,  ....  to  be  carried  accord- 

82  Quimby  v.  Boston  etc.,  150  Mass.  365,  23  N.  E.  205;  Rogers  t. 
Kennebec  Steamboat  Co.,  86  Me.  261,  29  Atl.  1069. 
Torts,  Vol.  1-^4 
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ing  to  its  terms.  So  far  as  they  are  expressed,  the 
terms  are  binding,  of  course,  but  such  tickets  are  not 
the  whole  contract,  which  must  be  gathered,  so  far  as 
not  expressed,  from  the  rules  and  regulations  of  the 
company."83  Very  many  authorities  cited  in  the 
note  sustain  this  view.84  The  rule  adopted  by  other 
courts  in  recent  cases  is  that  the  ticket  does  consti- 
tute a  contract  between  the  purchaser  and  the  rail- 
road company.  The  ordinary  ticket  entitling  the 
holder  to  passage  embraces  within  its  terms  the  duty 
which  the  law  imposes  upon  the  carrier  to  accept  and 
carry,  and  general  rules  and  regulations  of  the  car- 
rier, and  the  payment  and  acceptance  of  the  fare  nec- 
essary to  entitle  the  purchaser  to  be  carried,  are  all 
elements  and  ingredient  parts  of  the  contract  evi- 
denced by  the  ticket  issued  by  the  carrier  to  the  pas- 
senger. Some  of  the  modern  railroad  tickets  are  quite 
different  from  the  earlier  ones.  They  contain  the  rules 
and  regulations  under  which  the  ticket  is  issued,  and 
in  many  cases  the  purchaser  is  required  to  sign  the 
ticket  when  he  buys  it.  They  then  become  the  writ- 
ten contract  between  the  parties.  Aside  from  the  fact 
that  a  passenger  may  sign  a  ticket,  the  authorities, 
as  well  as  reason,  show  that  the  company  must  make 
its  own  regulations,  and  that  persons  purchase  tick- 
ets subject  to  these  rules,  and  that  it  does  not  lie  on 
the  company  to  bring  home  notice  of  them  in  order 

83  Dietrich  v.  Pennsylvania  St.  R.  R.  Co.,  71  Pa.  St.  432,  10  Am. 
Rep.  711. 

84  Id.;  Johnson  v.  Concord  R.  R.  Co.,  46  N.  H.  213,  88  Am.  Dec. 
199;  Cleveland  etc.  R.  R.  Co.  y.  Bartram,  11  Ohio  St.  457;  Boyd  v. 
Spencer,  103  Ga.  828,  68  Am.  St.  Rep.  146,  30  S.  E.  841;  Quimby  v. 
Vanderbilt,  17  N.  Y.  306,  72  Am.  Dec.  469;  Burdick  v.  People,  149 
111.  600,  41  Am.  St.  Rep.  329,  36  N.  E.  948;  Kent  v.  Baltimore  etc. 
R.  R.  Co.,  45  Ohio  St.  284,  4  Am.  St.  Rep.  539,  12  N.  E.  798;  Raw- 
son  v.  Pennsylvania  R.  R.  Co.,  48  N.  Y.  212,  8  Am.  Rep.  543 
(opinion);  Johnson  v.  Concord  R.  R.  Co.,  46  N.  H.  213,  88  Am.  Dec. 
199. 
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to  establish  the  terms  of  the  contract  of  carriage. 
The  ticket  is  evidence  of  the  terms  and  regulations 
upon  which  the  company  agrees  to  carry,  and  when 
the  passenger  has  accepted  the  ticket,  he  is  bound  by 
its  terms  as  much  as  if  he  had,  by  formal  agreement, 
entered  into  a  contract  with  the  company.  "The  cus- 
tom of  railroads  to  use  tickets  which  entitle  the 
holder,  except  in  special  cases,  to  be  carried  upon  the 
terms  designated  thereon,  has  become  so  much  a  part 
of  the  business  itself  as  to  be  recognized  as  part  of 
the  law  of  the  land.  The  purchaser  of  a  ticket  does 
not,  ordinarily,  enter  into  special  negotiations  by 
which  the  carrier  undertakes  to  carry  him,  for  the 
custom  established  by  the  carrier  and  those  doing 
business  with  him  has  fixed  the  terms  upon  which  he 
may  be  carried,  and,  if  he  accepts  a  ticket  limiting 
the  time  within  which  he  may  use  it  for  passage,  or  des- 
ignating the  train  upon  which  it  shall  be  used,  he  is 
bound  thereby.  This  custom  is  established,  and  all 
seeking  transportation  are  bound  to  take  notice  of 
it."  This  appears  to  be  the  modern  view  of  the  ques- 
tion, and  is  supported,  directly  and  indirectly,  by  a 
number  of  cases.85  Upon  the  question  as  to  whether 
or  not  the  ticket  is  to  be  considered  as  a  contract,  or 
whether  a  contractual  relation  exists  between  passen- 

85  Callaway  v.  Mellett,  15  Ind.  App.  366,  57  Am.  St  Rep.  238, 

44  N.  E.  198;  Sleeper  v.  Pennsylvania  R.  R.  Co.,  100  Pa.  St.  259, 

45  Am.  Rep.  380  (indirectly);  Terre  Haute  etc.  R.  R.  Co.  v.  Fitz- 
gerald, 47  Ind.  79;  Boylan  v.  Hot  Springs  R.  R.  Co.,  132  U.  S.  146, 
10  Sup.  Ct.  Rep.  50;  Southern  Ry.  Co.  v.  Barlow,  104  Ga.  213,  69 
Am.  St.  Rep.  166,  30  S.  E.  732;  Fonseca  v.  Cunard  S.  S.  Co.,  153 
Mass.  553,  25  Am.  St  Rep.  660,  27  N.  E.  665  (bound  by  regula- 
tions, whether  passenger  reads  them  or  not);  Pennington  v.  Phila- 
delphia etc.  R.  R.  Co.;  62  Md.  95  (a  contract  when  sold'  at- reduced 
fare);  Thompson  v.  Truesdale,  61  Minn.  129,  52  Am.  St.  Rep.  579, 
63  N.  W.  259;  Krueger  v.  Chicago  etc.  Ry.  Co.,  68  Minn.  445,  64 
Am.  St.  Rep.  487,  71  N.  W.  683;  Rahilly  v.  St.  Paul  etc.  Ry.  Co., 
66  Minn.  153,  68  N.  W.  853;  Walker  v.  Price,  62  Kan.  327,  84  Am. 
St.  Rep.  392,  62  Pac.  1001. 
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ger  and  carrier,  or  whether  there  is  a  violation  of  a 
personal  right  independent  of  contract  in  case  of  ex- 
pulsion, depends  the  form  of  the  action,  and,  perhaps, 
also  the  force  and  effect  of  the  rules  and  regulations 
made  by  the  carrier.  There  is  considerable  confusion 
and  conflict  upon  both  questions.  The  following 
seems  to  be  a  correct  solution  of  the  matter.  The 
cause  of  action  may  sound  in  tort  or  contract.  A 
right  of  action  may  arise  according  to  circumstances, 
either  upon  the  contract  as  expressly  made  according 
to  the  terms  of  the  ticket,  or  as  actually  made  when 
there  is  a  mistake  in  the  ticket.  In  the  following 
cases  the  action  was  treated  as  one  in  contract.88 
"Where  the  plaintiff  [passenger]  has  a  contract  with 
the  defendant  [carrier],  which  generates  a  relation 
attended  with  a  public  duty,  he  has  the  option  to 
bring  assumpsit  for  breach  of  the  contract,  or  case  for 
breach  of  the  duty."  The  contract  may  be  set  out 
merely  as  inducement,  "with  a  view  to  raise  the  re- 
lation, the  stress  of  the  action  being  put  upon  his  ex- 
pulsion from  the  train,  which,  if  wrongful,  was  not 
only  a  breach  of  the  contract,  but  a  violation  of  a 
public  duty  by  a  common  carrier."  8T 

So  a  right  of  action  in  tort  for  the  violation  of  a  per- 
sonal right  to  ride  upon  the  train  is  recognized,  upon 
the  theory  that  as  between  carrier  and  passenger, 
the  law  imposes  a  duty  upon  the  carrier  independent, 

86  Frederick  v.  Marquette  etc.  R.  R.  Co.,  37  Mich.  342,  26  Am. 
Rep.  531;  Dietrich  v.  Pennsylvania  R.  R.  Co.,  71  Pa.  St.  432,  10 
Am.  Rep.  711;  St.  Louis  etc.  Ry.  v.  Mackie,  71  Tex.  491,  10  Am. 
St.  Rep.  766,  0  S.  W.  451;  Kansas.  City  etc.  Ry.  v.  Riley,  68  Miss. 
765,  24  Am.  St.  Rep.  309,  9  South.  443  (appears  to  be  upon  contract, 
though  not  clear  from  the  report) ;  Georgia  R.  &  B.  Co.  v.  Dougherty, 
86  Ga.  744,  22  Am.  St.  Rep.  499,  12  S.  B.  747;  McKay  v.  Ohio  etc. 
R.  R.  Co.,  34  W.  Va.  65,  26  Am.  St.  Rep.  913,  11  S.  E.  737  (there 
may  be  a  breach  of  contract  where  there  is  a  mistake  in  ticket). 

87  Head  v.  Georgia  Pac.  Ry.  Co.,  79  Ga.  358,  11  Am.  St.  Rep. 
434,  7  S.  B.  217. 
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in  a  sense,  of  their  contractual  relations,  although  in- 
cidental thereto,  but  which  has  its  basis  in  the  regard 
the  law  has  for  human  life  and  personal  security.88 
In  some  cases  where  the  passenger  is  given  a  wrong 
ticket  it  is  insisted  that  the  action  is  tort  rather 
than  contract.89  The  wrongful  expulsion  may  be 
considered  an  assault  and  the  action  maintained 
upon  that  theory,  and  in  assessing  damages  the  an- 
noyance, vexation  and  indignity  suffered  by  the  pas- 
senger may  be  considered.90 

§  347.  Same  Continued— Effect  of  Conditions  on 
Ticket. — The  courts  which  have  adopted  the  rule  that 
the  ticket  is  not  a  contract,  but  only  as  evidence  of 
the  payment  of  fare,  also  hold  that  a  purchaser  does 
not,  by  the  mere  acceptance  of  a  ticket,  acquiesce 
in  and  bind  himself  by  all  the  terms  and  conditions 
printed  thereon,  in  the  absence  of  actual  knowledge 
of  them.91     Many  of  the  authorities  sustaining  this 

88  Chicago  etc.  R.  R.  Co.  v.  Graham,  3  Ind.  App.  28,  50  Am.  St. 
Rep.  256,  29  N.  E.  170;  Lake  Shore  etc.  R.  R.  Co.  v.  Orndorff,  55 
Ohio  St.  589,  60  Am.  St.  Rep.  716,  45  N.  E.  447;  Louisville  etc. 
Ry.  Co.  v.  Frawley,  110  Ind.  18,  9  N.  E.  594;  Carroll  v.  Staten  Island 
R.  R.  Co.,  58  N.  Y.  126,  17  Am.  Rep.  221;  Hot  Springs  R.  R.  Co.  v. 
Deloney,  65  Ark.  177,  67  Am.  St.  Rep.  913,  45  S.  W.  351  (case 
treated  as  a  tort);  Gorman  v.  Southern  Pac.  Co.,  97  Cal.  1,  33  Am. 
St.  Rep.  157,  31  Pac.  1112. 

89  Louisville  etc.  R.  R.  Co.  v.  Gaines,  99  Ky.  411,  59  Am.  St.  Rep. 
465,  36  S.  W.  174;  McKay  v.  Ohio  River  R.  R.  Co.,  34  W.  Va.  65, 
26  Am.  St.  Rep.  913,  11  S.  E.  737. 

90  Carsten  v.  Northern  Pac.  R.  R.  Co.,  44  Minn.  454,  20  Am.  Rep. 
589,  47  N.  W.  49;  Chicago  etc.  R.  R.  Co.  v.  Flagg,  43  111.  364,  92 
Am.  Dec.  133. 

91  Baltimore  etc.  R.  R.  Co.  v.  Campbell,  36  Ohio  St.  647,  38  Am. 
Rep.  617;  Kent  v.  Baltimore  etc.  R.  R.  Co.,  45  Ohio  St.  284,  4  Am. 
St.  Rep.  539,  12  N.  E.  798;  Rawson  v.  Pennsylvania  R.  R.  Co.,  48 
N.  Y.  212,  8  Am.  Rep.  543;  Malone  v.  Boston  etc.  R.  R.  Co.,  12  Gray, 
388,  74  Am.  Dec.  598;  Camden  etc.  R.  R.  Co.  v.  BalTIauf,  16  Pa. 
St.  67,  55  Am.  Dec.  481;  Railroad  v.  Turner,  100  Tenn.  213,  47  S. 
W.  223;  Boyd  v.  Spencer,  103  Ga.  828,  68  Am.  St.  Rep.  14G,  30  S. 
E.  841;  Blossom  v.  Dodd,  43  N.  Y.  264,  3  Am.  Rep.  709. 
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rule  do  so  upon  the  theory  that  there  is  nothing  in 
the  circumstance  that  a  ticket  is  sold  at  a  reduced 
rate.02  The  weight  of  authority  and  the  better  rea- 
son, as  it  appears  to  the  writer,  is  that  whenever 
tickets  are  sold  at  reduced  rates,  the  purchaser  is 
bound  to  inform  himself  as  to  the  terms  and  condi- 
tions upon  which  they  are  sold,  and  that  he  is  bound 
by  all  limitations  contained  therein,  because  in  such 
cases  clearly  the  ticket  constitutes  the  written  con- 
tract between  carrier  and  passenger,  and  all  rights 
and  obligations  of  each  party  are  determined  there- 
by.93 This  doctrine  has  been  applied  to  excursion 
tickets,  mileage  tickets,  passes,  etc.94  These  tickets 
as  they  are  now  being  issued  are  required  to  be  signed 
by  the  purchaser  at  the  time  of  purchase  and  at  the 
time  of  using  the  same  for  return  passage,  and  in 
case  of  mileage  tickets,  whenever  they  are  used.  In 
such  cases  there  can  be  no  possible  doubt  but  that 
the  ticket  constitutes  a  contract,  and  the  rights  and 
obligations  of  the  respective  parties  are  determined 
or  governed  by  the  terms  and  conditions  of  the:  con- 

92  Id. 

93  Dangerfield  v.  Atcheson  etc.  Ry.  Co.,  62  Kan.  85,  61  Pac.  405; 
Chicago  etc.  v.  Graham,  3  Ind.  App.  28,  50  Am.  St.  Rep.  256,  29  N. 
B.  170;  Walker  v.  Price,  62  Kan.  327,  62  Pac.  1001,  84  Am.  St.  Rep. 
392,  and  excellent  note  on  the  subject;  St.  Louis  etc.  Ry.  v.  Weak- 
ley, 50  Ark.  397,  7  Am.  St.  Rep.  104,  8  S.  W.  134;  Quimby  v.  Boston 
etc.  R.  R.  Co.,  150  Mass.  365,  23  N.  E.  205;  Abram  v.  Gulf  etc.  Ry. 
Co.,  83  Tex.  61,  18  S.  W.  321;  Drummond  v.  Southern  etc.  R.  R.,  7 
Utah,  118,  25  Pac.  733;  Rahilly  v.  St.  Paul  etc.  R.  R.  Co.,  66  Minn. 
153,  68  N.  W.  853;  Gregory  t.  Burlington  etc.  R.  R.  Co.,  10  Neb. 
250,  14  N.  W.  1025;  Bissell  v.  New  York  etc.  R.  R.  Co.,  25  N.  Y. 
442,  82  Am.  Dec.  369;  Kimball  v.  Rutland  etc.  R.  R.  Co.,  26  Vt. 
247,  62  Am.  Dec.  567;  Edwards  v.  L.  S.  etc.  R.  R.  Co.,  81  Mich. 
364,  21  Am.  St.  Rep.  527,  45  N.  W.  827;  Comer  v.  Foley,  98  Ga.  678, 
25  S.  E.  671;  Coburn  v.  Morgan's  R.  R.  Co.,  105  La.  398,  83 
Am.  St.  Rep.  242,  29  South.  882;  Norfolk  etc.  R.  R.  Co.  v.  Ander- 
son, 90  Va.  1,  44  Am.  St.  Rep.  884,  17  S.  E.  757. 

94  Id. 
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tract.  The  purchaser,  then,  whenever  he  does  not 
comply  with  the  terms  upon  which  the  ticket  is  is- 
sued to  him,  may  be  rightfully  ejected.  So  if  the 
purchaser  does  not  sign  the  ticket  and  have  the  same 
stamped  by  the  agent  upon  taking  the  return  pas- 
sage, he  cannot  complain  if  ejected.95  And  so  if  a 
mileage  ticket  is  not  signed  properly,  or  if  anyone 
but  the  original  purchaser  uses  it,  he  may  be  ejected.96 
The  question  as  to  whether  a  passenger  is  bound  by 
limitations  or  conditions  in  tickets  for  which  full 
fare  has  been  paid  is  a  more  troublesome  one,  and  we 
find  stubborn  conflict  with  respect  to  the  same,  some 
courts  adhering  to  the  rule  that  in  such  cases  the 
conditions  and  limitations  are  not  binding  upon  the 
purchaser,97  while  other  authorities  are  to  the  effect 
that  reasonable  limitations,  even  in  cases  of  the  is- 
suance of  ordinary  full  fare  tickets,  are  binding  upon 
the  purchaser.98  Courts  will  give  to  tickets  a  con- 
struction most  favorable  to  the  passenger,  and  will 
look  with  disfavor  on  a  construction  which  will  work 
a  forfeiture  of  the  transportation  purchased.99 

§  348.  Collisions  —  Derailments  —  Presumption  of 
Negligence  from. — The  rule  is  well  settled  that  where 
injury  is  sustained  by  a  passenger  by  the  breaking 
down  of  a  carriage,  or  by  the  running  off  of  a  train, 

95  Edwards  v.  Lake  Shore  etc.  R.  R.  Co.,  81  Mich.  364,  21  Am. 
St.  Rep.  527,  45  N.  W.  827;  Western  etc.  R.  R.  Co.  v.  Stocksdale, 
83  Md.  245,  34  Atl.  880;  Bowers  v.  Pittsburgh  R.  R.  Co.,  158  Pa. 
St.  302,  27  Atl.  893. 

96  Rahilly  v.  St.  Paul  etc.  R.  R.  Co.,  66  Minn.  153,  68  N.  W.  853. 

97  Boyd  v.  Spencer,  103  Ga.  828,  68  Am.  St.  Rep.  146,  30  S.  E. 
841;  Railroad  v.  Turner,  100  Tenn.  213,  47  S.  W.  223. 

98  Coburn  v.  Morgans  Louisiana  etc.  R.  R.  Co.,  105  La.  398,  83 
Am.  St.  Rep.  242,  29  South.  882;  Hanlon  v.  Illinois  Cent  R.  R.  Co., 
109  Iowa,  136,  80  N.  W.  223. 

99  Cleveland  etc.  Ry.  Co.  v.  Kinsley,  27  Ind.  App.  135,  87  Am, 
St.  Rep.  245,  60  N.  E.  169. 
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or  by  the  spreading  of  the  rails,  or  by  a  collision 
between  two  trains,  the  very  nature  of  the  occur- 
rence is  prima  facie  evidence  of  the  negligence  of 
a  railway  company.100  It  is  a  reasonable  and  sound 
doctrine  that  when  a  passenger  is  injured  by  an  ac- 
cident, such  as  the  derailment  of  a  train  at  a  place 
where  the  track  and  train  are  entirely  under  the 
control  of  the  company — that  is,  where  they  are  not 
interfered  with  by  any  extraneous  force — a  presump- 
tion of  negligence  arises,  and  that  in  order  for  the 
company  to  exonerate  itself  from  liability  for  the 
injury,  it  must  adduce  evidence  to  show  that  the  ac- 
cident could  not  have  been  avoided  by  the  exercise 
of  the  utmost  care  and  foresight  reasonably  com- 
patible with  a  prosecution  of  its  business.101 

§  349.  Collisions  Through  Neglect  of  Different  Car- 
riers.— Collisions  between'  vehicles  in  which  a  pas- 
senger may  be  riding  may  result  through  the  negli- 
gence of  the  carrier  whose  passenger  the  injured  is, 
or  by  the  negligence  of  the  other  carrier,  or  by  con- 
current neglect  of  both.  That  the  carrier  guilty  of 
negligence  may  be  held  liable  there  is  no  doubt. 
But  when  it  comes  to  the  question  of  holding  the 
second  carrier  responsible  in  damages  when  the  in- 
jury is  the  result  of  the  concurrent  act  of  bo,th  car- 
riers, the  courts  have  been  somewhat  at  variance. 
On  the  on©  hand,  it  has  been  held  that  the  passenger 
is  identified  with  his  carrier,  and  its  negligence  is  im- 

100  Mexican  Central  Ry.  Co.  v.  Lauricella,  87  Tex.  277,  47  Am. 
St.  Rep.  103,  28  S.  W.  277  (derailment);  Feital  v.  Middlesex  R.  R. 
Co.,  109  Mass.  398,  12  Am.  Rep.  720  (derailment);  Curtis  v.  Rochester 
etc.  R.  R.  Co.,  18  N.  Y.  534,  75  Am.  Dec.  258  (derailment);  George 
v.  St  Louis  etc.  Ry.  Co.,  34  Ark.  613;  Chicago  etc.  R.  R.  Co.  v.  George, 
19  111.  510,  71  Am.  D.ec.  239  (collision);  Turtle  v.  Chicago  etc.  Ry. 
Co.,  48  Iowa,  236;  Iron  R.  R.  Co.  v.  Mowery,  36  Ohio  St.  418,  38 
Am.  Rep.  597  (collision). 

ioi  Id. 
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puted  to  him.  As  the  consequence  of  this  view  the 
passenger  is  precluded  from  recovery  from  the  second 
carrier.102  On  the  other  hand,  the  great  weight, 
and  among  the  late  cases,  the  unanimous  weight,  of 
authority,  is  that  the  negligence  of  the  passenger's 
carrier  is  not  to  be  imputed  to  him,  so  that  where 
he  is  injured  by  a  negligent  collision  of  his  train 
with  that  of  another  company,  he  may  maintain  an 
action  against  either  company.103  As  examples,  re- 
coveries have  been  granted  from  the  second  carrier 
when  the  collision  was  between  two  railroads,104  a 
railroad  and  a  street-car,105  and  a  railroad  and 
hack  line,106  or  between  two  vessels  on  the  water.107 

§  350.  Discharging  Passengers. — As  in  the  act  of 
receiving  passengers,  the  highest  standard  of  caution 
and  diligence  must  be  exercised  to  give  the  passen- 
gers reasonable  time  to  board  the  vehicle,108  so  in 

102  Lockhardt  v.  Lichtenthaler,  46  Pa.  St.  151;  Thorogood  v. 
Bryan,  8  Com.  B.  115;  Danville  etc.  Turnpike  Co.  v.  Stewart,  2 
Met.  (Ky.)  119. 

103  Wabash  etc.  Ry.  Co.  v.  Shacklet,  105  111.  364,  44  Am.  Rep. 
791;  Cuddy  v.  Horn,  46  Mich.  596,  41  Am.  Rep.  178,  10  N.  W.  32; 
Transfer  Co.  v.  Kelly,  36  Ohio  St.  86,  38  Am.  Rep.  558;  Dyer  v. 
Erie  Ry.  Co.,  71  N.  Y.  288;  Bennett  v.  New  Jersey  R.  R.  Co.,  36 
N.  J.  L.  225,  13  Am.  Rep.  435;  Prideaux  v.  City  of  Mineral  Point, 
43  Wis.  513,  28  Am.  Rep.  558;  Ricker  v.  Freeman,  50  N.  H.  420,  9 
Am.  Rep.  267;  Bunting  v.  Hogsett,  139  Pa.  St.  363,  23  Am.  St.  Rep. 
192,  21  Atl.  31,  33,  34;  Flaherty  v.  Minneapolis  etc.  Ry.  Co.,  39  Minn. 
328^  12  Am.  St.  Rep.  654,  40  N.  W.  160. 

104  Id.;  Eaton  v.  Boston  etc.  R.  Co.,  11  Allen,  500,  87  Am.  Dec. 
730;  Colegrove  v.  New  York  etc.  R.  R.  Co.,  20  N.  Y.  492,  75  Am. 

Dec.  418. 

105  Bennett  v.  New  Jersey  etc.  R.  Co.,  36  N.  J.  L.  225,  13  Am. 
Rep.  435;  O'Toole  v.  Pittsburgh  etc.  R.  R.  Co.,  158  Pa.  St.  99,  38 
Am.  St.  Rep.  830,  27  Atl.  737. 

106  New  York  etc.  Ry.  Co.  v.  Steinbrenner,  47  N.  J.  L.  161,  54 
Am.  Rep.  126;  Transfer  Co.  v.  Kelly,  36  Ohio  St.  86,  38  Am.  Rep. 

558. 

107  Cuddy  v.  Horn,  46  Mich.  596,  41  Am.  Rep.  178,  10  N.  W.  32. 

108  Ante,  sec.  339. 
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discharging  them  the  carrier  must  use  due  care  to 
allow  the  passengers  to  alight  from  its  vehicle. 
Thus,  a  reasonable  time  must  be  allowed  for  all  pas- 
sengers who  are  to  leave  the  cars  at  any  point  to 
alight  there,109  or  to  make  a  sudden  start  before 
the  passenger  has  alighted  from  cars  which  are  stand- 
ing still,110  or  in  motion.111  In  the  latter  case,  how- 
ever, the  contributory  negligence  of  the  passenger 
in  attempting  to  alight  from  a  moving  car  may  de- 
feat his  recovery.  Such  acts  constitute  a  defense 
only  when  under  all  the  circumstances  it  is  impru- 
dent to  alight.112 

§  351.  Respective  Liabilities  of  Lessor  and  Lessee 
Railroad  Companies,  or  of  Roads  Crossing  Each  Other  — 
Railroad  companies  have  frequent  occasion  to  grant 
to  another  company  the  right  to  use  a  portion  of 
their  tracks  for  the  operation  of  such  other  road;  or 
two  roads  may  by  agreement  make  a  traffic  arrange- 
ment for  one  road  to  cross  the  other.  Statutes  gen- 
erally require  that  when  one  road  crosses  another, 
they  shall  use  and  maintain  jointly  an  interlocking 

109  Louisville  etc.  R.  R.  Co.  v.  Crunk,  119  Ind.  .542,  12  Am.  St. 
Rep.  443,  21  N.  B.  31;  Pennsylvania  R.  R.  Co.  v.  Kilgore,  32  Pa. 
St.  292,  72  Am.  Dec.  787;  St.  Louis  etc.  Ry.  Co.  v.  Person,  49  Ark. 
182,  4  S.  W.  755;  Hurt  v.  St.  Louis  etc.  Ry.  Co.,  94  Mo.  255,  4  Am. 
St.  Rep.  374,  7  S.  W.  1;  Fairmount  etc.  Ry.  Co.  v.  Stutler,  54  Pa.  St. 
375,  93  Am.  Dec.  714. 

no  Cases  supra. 

in  Brashear  v.  Houston  etc.  R.  R.  Co.,  47  La.  Ann.  735,  49  Am. 
St.  Rep.  382,  17  South.  260;  Nance  v.  Carolina  etc.  R.  R.  Co.,  94  N. 
C.  619. 

112  Filer  v.  New  York  etc.  R.  R.  Co.,  49  N.  Y.  47,  10  Am.  Rep. 
327;  Cincinnati  etc.  R.  R.  Co.  v.  Carper,  112  Ind.  26,  2  Am.  St.  Rep. 
144,  13  N.  E.  122,  14  N.  E.  352;  Louisville  etc.  R.  R.  Co.  v.  Crunk, 
119  Ind.  542,  12  Am.  St.  Rep.  443,  21  N.  E.  31;  Lawrence  v.  Green, 
70  Cal.  417,  59  Am.  Rep.  428,  11  Pac.  750;  Doss  v.  Missouri  etc.  R. 
R.  Co.,  59  Mo.  27,  21  Am.  Rep.  371;  Pennsylvania  R.  R.  Co.  v.  Lyons, 
129  Pa.  St.  113,  15  Am.  St.  Rep.  701,  18  Atl.  759;  New  York  etc.  R.  R. 
Co.  v.  Coulbourn,  69  Md.  360,  9  Am.  St  Rep.  430,  16  Atl.  208. 
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switch  or  a  derailing  device,  though  this  does  not 
forbid  a  contract  arrangement  between  the  two  for 
the  maintenance  of  the  same  by  the  one. 

In  either  of  the  above  cases  an  interesting  and 
important  question  is  presented  as  to  the  relation 
of  the  servants  of  the  road  maintaining  the  switch, 
or  the  relation  which  the  servants  of  the  lessor  or 
lessee  road  sustain  to  the  other,  and  the  effect  of  such 
relation  and  such  contract  upon  the  rights  of  passen- 
gers or  employees  who  may  be  injured  through  their 
neglect. 

One  fundamental  principle  lies  at  the  base  of  the 
question,  viz.:  a  railroad  company  cannot  absolve 
itself  or  transfer  its  duties  and  obligations  to  an- 
other by  contract,  so  as  to  relieve  itself  from  re- 
sponsibility to  a  passenger  who  is  injured  through 
the  neglect  of  duties  on  the  part  of  the  servants  of 
the  road  to  which  these  duties  are  so  transferred 
by  contract.  To  make  it  clearer,  if  a  passenger  of 
the  lessor  road  is  injured  by  the  neglect  of  the  lessee 
road  whose  servants  are  intrusted  by  contract  with 
duties  owing  and  for  the  benefit  of  both  roads,  the 
lessor  is  not  relieved,  such  servants  being,  in  the  per- 
formance of  these  duties,  the  servants  of  both  roads. 
Neither  railway  can  absolve  itself  from  liability  to 
third  persons  unless  by  legislative  sanction.113 

113  Singleton  v.  Southwestern  R.  R.  Co.,  70  Ga.  464,  48  Am.  Rep. 
574;  Macon  etc.  R.  R.  Co.  v.  Mayes,  49  Ga.  355,  15  Am.  Rep.  678; 
Abbott  v.  Johnstown  etc.  R.  R.  Co.,  80  N.  Y.  27,  36  Am.  Rep.  572; 
Lakin  v.  Willamette  etc.  R.  R.  Co.,  13  Or.  436,  57  Am.  Rep.  25,  11 
Pac.  68.  Cannot  relieve  itself  by  an  agreement  placing  its  em- 
ployees under  control  of  another  road:  Wabash  etc.  Ry.  Co.  v.  Pey- 
ton, 106  111.  534,  46  Am.  Rep.  705.  It  is  a  well-settled  doctrine  that 
in  the  absence  of  legislative  authority  permitting  a  lease  exempting 
a  company  from  liability  it  is  responsible  for  the  torts  of  its  lessees: 
Hardin  v.  North  Carolina  R.  R.  Co.,  129  N.  C.  354,  85  Am.  St.  Rep. 
747,  40  S.  E.  65;  City  of  Raleigh  v.  North  Carolina  R.  R.  Co.,  129 
N.  C.  265,  40  S.  E.  2.    This  question  is  considered  fully  in  notes, 
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"A  railroad  company  using  by  agreement  the  road 
of  another  company  may  be  liable  for  damages  re- 
sulting from  its  negligence,  and  the  owner  company 
to  whom  is  granted  the  control  and  management  of 
it  will  also  be  liable.  The  public  may  look  for  in- 
demnity for  injury  resulting  from  the  unlawful  or 
wrongful  operation  of  the  road  to  that  corporation 
to  which  they  have  granted  the  franchise  and  to 
whom  was  delegated  a  portion  of  the  public  service, 
and  for  this  purpose  the  company  whom  it  permits 
to  use  its  tracks  and  its  servants  and  agents  will 
be  regarded  as  the  servants  and  agents  of  the  owner 
company."114 

The  cases  give  as  a  reason  why  the  lessor  of  a 
railroad  should  be  responsible  for  the  negligence  of 
the  employees  of  a  lessee  company  that  the  lessor 
company  cannot,  by  contract  or  lease,  shift  its  re- 
sponsibility in  the  management  of  the  road  upon 
any  other  company  or  person.  The  charter  or  fran- 
chise authorizing  the  lessor  company  to  build,  own 
and  operate  its  road  constitutes  a  contract  within 

with  full  citation  of  authority,  by  Mr.  Freeman,  in  58  Am.  St.  Rep. 
147,  and  35  Am.  St.  Rep.  390-407.  The  fact  that  a  road  contracts 
with  another  road  to  do  its  switching,  or  even  operate  its  trains,  can- 
not relieve  it  from  responsibility,  and  it  becomes  liable  for  the 
negligence  of  those  whom  it  had  authorized  to  manage  its  trains 
for  it:  Hannibal  etc.  R.  R.  Co.  v.  Martin,  11  111.  App.  386,  2  Am. 
Neg.  Cas.  491.  A  railroad  company  is  responsible  for  an  injury 
sustained  by  a  passenger  in  their  cars  in  consequence  of  the  care- 
less management  of  a  switch,  by  which  another  railroad  connects 
with  and  enters  upon  their  road,  although  the  switch  be  provided 
by  the  proprietors  of  the  other  road,  and  attended  by  one  of  their 
servants  at  their  expense:  McBlroy  v.  Nashua  etc.  R.  R.  Co.,  4 
Cush.  400,  50  Am.  Dec.  794,  9  Am.  Neg.  Cas.  451. 

114  Pennsylvania  Co.  v.  Ellett,  132  111.  654,  24  N.  E.  559;  Lee  v. 
Southern  Pac.  R.  R.  Co.,  116  Cal.  97,  47  Pac.  932,  58  Am.  St.  Rep. 
140,  and  cases  cited  in  note;  Perry  v.  Western  etc.  R.  R.  Co.,  128 
N.  C.  471,  39  S.  E.  27;  Suburban  R.  R.  Co.  v.  Balkwill,  94  111.  App. 
454. 
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the  statute,  and  the  company  to  whom  the  franchise 
may  be  granted  agrees  that  it  will  operate  the  road 
so  as  to  produce  the  least  possible  danger,  not  only 
to  the  public  but  to  its  employees.  It  therefore  be- 
comes responsible  for  injuries  to  the  public  on  the 
line  of  the  road,  whether  it  is  operated  by  the  com- 
pany to  whom  the  franchise  is  granted,  or  by  a  lessee 
company,  and  it  cannot  evade  its  responsibility  to 
the  public  by  any  lease  or  contract  that  may  be  made, 
unless  expressly  authorized  to  do  so  by  the  legislative 
power  of  the  state  granting  the  franchise.  Even  then 
a  naked  power  to  lease  does  not  absolve  the  lessor 
company  from  liability  either  to  the  public,  or  to 
the  persons  who  might  be  employed  in  operating 
the  road.  The  only  exception  to  this  might  be,  where 
the  lessee's  employees  are  injured  by  negligence  of 
other  employees  of  the  lessee  company.  The  liabil- 
ity may  be  said  to  be  a  joint  liability  or  concurrent 
liability,  as  the  circumstances  and  conditions  of  the 
contract  or  lease  would  authorize.  Being  a  joint 
liability,  a  passenger  on  the  lessor  road,  though  in- 
jured through  the  neglect  of  a  servant  of  the  lessee 
road  to  whom  the  particular  duty  is  delegated  by 
both  parties,  may  sue  either  the  lessee  or  lessor  road, 
or  both.115 

In  respect  to  the  liability  of  either  road  to  the 
employees  of  the  other  a  more  serious  question 
arises.  Though  this  branch  of  the  subject  is  not 
appropriately  considered  here,  it  may  be  suggested 
that  it  seems  quite  clear  that  the  employees  of  the 
lessor  company  engaged  in  the  line  of  their  duty 
in  operating  the  road  for  the  owner,  if  injured  by 
the  negligence  of  the  employees  of  the  lessee  com- 
pany, may  have  a  right  of  action  against  both  com- 

115  See  cases  cited  ante,  note   19;  also  cases  in  note,  56  Am.  St. 
Rep.   147. 
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panics,  the  lessor  and  the  lessee.  The  lessor  com- 
pany owes  a  duty  to  its  employees;  if  it  leases  its 
road,  in  whole  or  in  part,  the  duty  still  remains,  and 
if  the  lessor  company's  employees  are  injured  by  any- 
one who  is  engaged  in  operating  the  road  under  the 
authority  of  the  owner,  the  latter  becomes  respon- 
sible for  his  or  their  negligence.  This  liability  will 
arise  from  a  violation  of  those  absolute  duties  which 
the  company  owes  to  the  employee.  So  if  a  brake- 
man  in  the  employ  of  a  lessee  company  is  injured 
through  the  neglect  of  the  lessor  corporation  in  im- 
properly constructing  its  railway  track,  or  in  keep- 
ing the  same  in  repair,  he  may  recover  from  the  les- 


sor.116 


II.     SLEEPING-CAR  COMPANIES. 


§  352.  Sleeping-car  Company— Its  Legal  Status  — 
Sleeping-car  companies  are  not  regarded  as  common 
carriers  in  the  strict  sense  of  the  term,  and  yet  the 
duties  which  they  assume  to  the  traveling  public  are 
in  some  respects  the  same  as  those  which  the  law 
exacts  of  common  carriers.  They  must  furnish  seats 
and  accommodations  to  all  proper  persons  who  apply. 
They  are  quasi  common  carriers.  "They  own  and 
use  railway  cars  affording  many  comforts,  conven- 
iences and  luxuries  unknown  to  first-class  ordinary 
cars  of  railroad  companies,  and  these  cars  are  to  be 
used  in  the  transportation  of  passengers  from  point 
to  point,  and  the  general  traveling  public  is  invited 
to  become  patrons  of  the  company  owning  and  using 
these  luxurious  coaches.  The  company  is,  in  some 
sense,  engaged  in  transportation  and  its  business  is 
with  the  general  public.  It  is  unlike  the  private 
carrier,  who  may  select  his  own  customers,  for  it 

lie  Tee  v.  Southern  Pac.  R.  R.  Co.,  116  Cal.  97,  56  Am.  St.  Eep. 
140,  47  Pac.  932. 
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must  take  all  who  are  proper  persons,  and  who  pay 
the  demanded  fare.  So  not  technically  a  common 
carrier,  ....  it  bears  marked  resemblance  to  the 
common  carrier,  and  must  be  held  to  the  performance 
of  its  appropriate  duties  in  its  business  intercourse 
with  the  traveling  public."117  It  is  universally  con- 
sidered that  such  companies  are  not  liable  the  same 
as  common  carriers.118  But  nevertheless  the  duties 
and  liabilities  are  much  the  same.  While  they  do 
not  assume  the  obligation  to  carry  passengers  in 
the  sense  that  common  carriers  do,  still  they  enter 
into  traffic  arrangements  with  the  common  carriers, 
by  which  the  latter  use  their  cars  for  the  purpose 
of  carrying  their  passengers.  The  sleeping-cars  con- 
stitute a  part  of  the  railroad  train,  and  the  railway 
company  is  liable  for  the  safe  carriage  of  passengers 
traveling  in  such  car,  as  though  it  were  one  of  its 
own  cars.  If,  therefore,  a  passenger  is  injured  either 
by  a  defective  condition  of  a  sleeping-car,  or  through 
the  negligence  or  improper  conduct  of  the  servants 
of  the  sleeping-car  company,  it  is  well  settled  that 
the  railway  company  is  liable.119 

§  353.    Same— Servants  of  Sleeping-car  Company  are 
Servants  of  Carrying  Company.— it  is  well  settled  that 

117  Pullman  Palace  Car  Co.  v.  Lawrence,  74  Miss.  782,  22  South. 
57. 

lis  Pullman  Palace  Car  Co.  v.  Matthews,  74  Tex.  654,  12  S.  W. 
744,  15  Am.  St.  Rep.  873,  and  note;  Lewis  v.  New  York  etc.  Co.,  143 
Mass.  269,  58  Am.  Rep.  135,  9  N.  E.  615;  Illinois  Cent.  R.  R.  Co.  v. 
Handy,  63  Miss.  609,  56  Am.  Rep.  846;  Williams  v.  Pullman  Palace 
Car  Co.,  40  La.  Ann.  87,  8  Am.  St.  Rep.  512,  3  South.  631;  Pullman 
Palace  Car  Co.  v.  Lawrence,  74  Miss.  782,  22  South.  57. 

119  Railroad  Co.  v.  Walrath,  38  Ohio  St.  461,  43  Am.  Rep.  433; 
Pennsylvania  Co.  v.  Roy,  102  U.  S.  451;  Dwinelle  v.  New  York 
Cent.  R.  R.  Co.,  120  N.  Y.  117,  17  Am.  St.  Rep.  611,  24  N.  E.  319; 
Williams  v.  Pullman  Palace  Co.,  40  La.  Ann.  417,  8  Am.  St.  Rep. 
538,  4  South.  85;  Thorpe  v.  New  York  etc.  R.  R.  Co.,  76  N.  Y.  402, 
32  Am.  Rep.  325. 


§  354  BY  COMMON  CARRIERS.  704 

the  servants  of  palace-car  companies,   even  where 
there    is    a  traffic    contract  between    the    railroad 
company  which  sells  a  passage  ticket  in  its  ordinary 
coaches  to  a  passenger,   and  the  proprietors  of   a 
sleeping-ear  company  who  sell  a  ticket  to  the  same 
passenger  for  a  seat  and  berth  in  a  sleeping-car  run- 
ning in  the  same  train,  are  the  servants  of  the  rail- 
road company.     The  reason  for  such  a  rule  is  that 
the  law  will  not  permit  a  railroad  company  engaged 
in  carrying  persons  for  hire,  through  any  device  or 
arrangement   with    a   sleeping-car   company,    whose 
cars  are  used  by  the  railroad,  and  constitute  a  part' 
of  its  train,  to  evade  the  duty  imposed  upon  it  by 
law.     The  railway  company,  therefore,  is  responsible 
for  the  acts  of  the  servants  of  the  palace-car  com- 
pany the  same  as  if  they  were  directly  employed  by 
it.120 

§  354.  Same— Duty  Toward  Passengers.— A  sleep- 
ing-car company  impliedly  engages  to  provide  for  the 
comfort  and  protection  of  its  passengers  in  respect  to 
their  person  as  well  as  their  property.  This  duty  is 
probably  stronger  in  the  case  of  sleeping-car  com- 
panies than  of  common  carriers,  because  the  former 
invites  its  passengers  to  its  cars  that  they  may  sleep, 
and  while  in  this  condition  they  are  the  least  pre- 
pared to  prevent  or  resist  any  personal  attacks.  But 
this  duty  exists  so  long  as  the  passenger  remains 
such,  the  same  as  that  of  the  common  carrier,  and 
not  merely  during  the  period  of  time  in  which  he 
is  asleep.     This  duty   of  protection   must  be   exer- 

120  Pennsylvania  Co.  v.  Roy,  102  TT.  S.  451;  Thorpe  v.  New  York 
Cent.  R.  R.  Co.,  76  N.  Y.  402,  32  Am.  Rep.  325;  Dwinnelle  v.  New 
York  Cent.  etc.  R.  R.  Co.,  120  N.  Y.  117,  17  Am.  St.  Rep.  611,  24 
N.  E.  319;  Stewart  v.  Brooklyn  etc.  R.  R.  Co.,  90  N.  Y.  588,  43  Am. 
Rep.  185;  Parsons  v.  New  York  Cent.  etc.  R.  R.  Co.,  113  N.  Y.  355, 
10  Am.  St.  Rep.  450,  21  N.  E.  145. 
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cised  by  the  employees  of  the  car  company,  and  if 
these  employees  themselves  are  the  ones  to  inflict 
injury  upon  the  passenger,  the  company  must  be 
liable  for  the  same.  Thus,  when  a  porter  makes  an 
indecent  assault  upon  a  female  occupant  of  a 
berth,121  or  a  passenger  is  wrongfully  expelled 
from  a  palace-car  by  a  servant  of  the  car  company,122 
or  if  a  porter  on  being  asked  for  food  in  his  charge 
makes  an  assault  upon  the  passenger  inquiring, 
while  answering  his  request,123  the  sleeping-car  com- 
pany is  held  for  the  wrongful  acts.  This  obligation 
on  the  part  of  the  car  company  is  due  only  to  those 
who  are  passengers  upon  its  cars,  and  not  strangers 
to  it,  even  though  they  are  passengers  upon  the 
train  to  which  the  car  company's  car  is  attached. 
Thus,  the  palace-car  company  is  not  liable  for  an 
assault  by  its  porter  upon  a  stranger  coming  in  from 
another  car  for  a  drink  of  water  in  the  palace-car,124 
though  the  railroad  company  which  transports  the 
palace-car  in  its  train  will  be  liable  for  the  same 
act.125  The  distinction  drawn  in  these  two  cases 
is  that  in  the  case  of  the  car  company  the  injured 
person  was  not  a  patron  of  the  company,  and  hence 
the  company  had  not  contracted  to  protect  him  from 
injury,  and  as  the  act  of  the  porter  was  without  the 
scope  of  his  employment,  the  company  was  not  re- 
sponsible,126 while  the  railway  company  had  con- 
tracted for  the  protection  of  the  passenger,  and  the 

121  Campbell  v.  Pullman  Palace  Car  Co.,  42  Fed.  484. 

122  Paddock  v.  Atchison  etc.  R.  Co.,  37  Fed.  841. 

123  Pullman  Palace  Car  Co.  v.  Lawrence,  74  Miss.  782,  22  South. 
53. 

124  Williams  v.  Pullman  Palace  Car  Co.,  40  La.  Ann.  87,  8  Am. 
St.  Rep.  512,  3  South.  631. 

126  Williams  v.  Pullman  Palace  Car  Co.,  40  La.  Ann.  417,  8  Am. 
St.  Rep.  538,  4  South.  85. 
126  Ante,  sec.  69. 
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injury  was  inflicted  by  an  employee  upon  one  of  its 
trains,  who  is  at  the  same  time  an  employee  of  the 
sleeping-car  company.  The  company  would  be  liable 
for  failure  to  provide  a  properly  warmed  car,127  and 
for  failure  to  furnish  reasonably  safe  means  to  en- 
able a  passenger  to  get  out  of  his  berth — an  upper 
one,128  and  for  allowing  the  rear  door  upon  the  rear 
car  to  remain  open  with  no  light,  by  reason  whereof 
a  passenger  in  endeavoring  to  find  the  toilet-room 
is  thrown  from  the  car.129  The  fact  that  an  upper 
berth  falls  on  a  passenger  is  prima  facie  negli- 
gence.130 The  company  cannot  be  held  for  the  death 
of  a  passenger,  caused  by  one  entering  a  car  with 
intent  to  commit  murder  or  robbery,  where  the  em- 
ployees do  not  know  of  the  danger.131 

§  355.  Same— Duty  to  Awaken  Passengers.— Al- 
though the  contract  of  carriage  is  made  with  the 
railroad  company,  the  Pullman  car  company  is  bound 
to  awaken  a  passenger  a  sufficient  length  of  time 
to  give  him  an  opportunity  to  make  the  necessary 
preparation  for  leaving  the  car  upon  arriving  at  the 
place  of  his  destination,  or  for  changing  cars,  whether 
this  be  stipulated  in  the  contract  of  carriage  or 
not.  Neglect  to  perform  this  duty,  resulting  in 
damages,  gives  rise  to  a  right  of  action.133 

127  Hughes  v.  Pullman  Palace  Car  Co.,  74  Fed.  499. 

128  Pullman  Palace  Car  Co.  v.  Fielding,  62  III.  App.  577. 

129  Piper  v.  New  York  etc.  R.  R.  Co.,  76  Hun,  44,  27  N.  Y.  Supp. 
593. 

130  Railroad  Co.  v.  Walrath,  38  Ohio  St.  461,  43  Am.  Rep.  433. 

131  Connell  v.  Chesapeake  etc.  Ry.  Co.,  93  Va.  44,  57  Am.  St. 
Rep.  786,  24  S.  E.  467. 

132  Pullman  Palace  Car  Co.  v.  Smith,  79  Tex.  468,  23  Am.  St. 
Rep.  356,  14  S.  W.  993;  McKeon  v.  Chicago  etc.  Ry.  Co.,  94  Wis. 
477,  59  Am.  St.  Rep.  910,  69  N.  W.  175. 
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III.     STREET  RAILWAYS. 

§  356.  Street  Railways  as  Common  Carriers.— A 
street  railway  company  holdH  itself  out  as  a  com- 
mon carrier  of  passengers  on  the  streets  of  a  city. 
It  is  subject  to  all  the  rights,  duties,  and  liabilities 
of  common  carriers  in  general  in  respect  to  its  du- 
ties as  to  care  toward  its  passengers,  to  its  tracks, 
cars,  means  of  locomotion,  operation  and  manage- 
ment of  its  business.  According  to  our  conception 
of  negligence,  it  is  liable  for  injuries  if  it  does  not 
exercise  the  skill  or  care  which  might  reasonably  be 
expected  of  prudent  and  intelligent  persons  engaged 
in  that  business,  and  having  consideration  of  the 
instrumentalities  and  means  used  and  the  dangers 
naturally  incident  thereto.  This  rule  is  of  course 
variously  expressed  by  courts,  but  is  substantially 
the  same  as  applied  to  all  kinds  of  carriers.  It  is 
well  settled  that  street  railway  companies  are  com- 
mon carriers  of  passengers.133 

§  357.  Degree  of  Care  Exacted  of  Street  Railways 
Toward  Their  Passengers. — At  one  time  there  may  have 
been  good  reason  for  saying  that  there  is  a  marked 
difference  between  the  duties  which  the  law  imposes 
upon  those  who  operate  street  railways  and  those 
who  operate  ordinary  steam  railway®,  because  of  the 
dangers  necessarily  incident  to  each  mode  of  car- 
riage.134 But  there  is  no  reason  why  the  ordinary 
common-law  rule  as  to  the  care  which  common  car- 
riers must  use  toward  their  passengers  should  not  be 
applied  to  the  modern  street  railway.     Common  car- 

13  3  Spellman  v.  Lincoln  Rapid  Transit  Co.,  36  Neb.  890,  38  Am. 
St.  Rep.  753,  55  N.  W.  270;  Lincoln  St.  Ry.  Co.  v.  McClellan,  54 
Neb.  672,  69  Am.  St.  Rep.  736,  74  N.  W.  1074. 

13  4  Anderson  v.  Citizens'  Street  R.  R.  Co.,  12  Ind.  App.  194,  38 
N.  E.  1109. 
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riers  of  persons  are  required  to  do  all  that  human 
care,  vigilance  and  foresight  can  under  the  circum- 
stances, in  view  of  the  character  and  mode  of  con- 
veyance adopted.135  It  is  said  that  street  railways 
are  to  use  "all  possible  skill  and  care,"  or  "the  ut- 
most skill,  diligence  and  foresight,"  or  "the  highest" 
care  consistent  with  the  business  in  which  they  are 
engaged.136 

§  358.  Duty  as  to  Tracks  and  Equipment.— in  re- 
gard to  its  tracks  and  equipment,  the  street  railway 
must  use  great  caution  to  see  that  they  are  in  a  con- 
dition which  will  render  the  operation  of  the  rail- 
way reasonably  safe  to  passengers.  The  tracks 
must  be  so  constructed  as  to  prevent  the  cars  from 
being  thrown  off.  Thus,  a  passenger  may  recover 
when  he  is  injured  by  a  car  being  derailed  at  a  place 
being  repaired  and  obviously  defective.137  They 
must  be  kept  in  a  reasonably  safe  condition  or  the 
passengers  guarded  from  injury  through  their  de- 
fects, and  it  is  negligence  for  a  street-car  to  stop  di- 
rectly over  an  excavation,  so  that  its  passengers 
will  fall  therein,  when  alighting,138  and  where  a  street 
railway  has  adopted  and  used  a  bridge  maintained 
by  the  state,  it  is  liable  for  injuries  resulting  from 
defects  in  such  bridge.139  The  cars  must  also  be 
in  such  a  condition  as  to  render  the  safety  of  those 
riding  therein  reasonably  certain,  and  the  cars  must 

135  Ttiller  v.  Talbot,  23  III.  357,  76  Am.  Dec.  695. 

136  Topeka  City  Ry.  Co.  v.  Hlggs,  38  Kan.  375,  5  Am.  St.  Rep- 
754,  16  Pac.  667;  Leavenworth  Electric  R.  R.  Co.  v.  Cusick,  60 
Kan.  590,  72  Am.  St.  Rep.  374,  57  Pac.  519;  Spellman  v.  Lincoln 
Rapid  Transit  Co.,  36  Neb.  890,  38  Am.  St.  Rep.  753,  55  N.  W.  270. 

137  Citizens'  Street  Ry.  Co.  v.  Twiname,  111  Ind.  587,  13  N.  E.  55. 

138  Richmond  City  R.  R.  Co.  v.  Scott,  86  Va.  902,  11  S.  E.  404; 
Valentine  v.  Middlesex  Ry.,  137  Mass.  28. 

139  Birmingham  v.  Rochester  City  etc.  R.  Co.,  18  N.  Y.  Supp. 
649,  63  Hun,  635. 
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be  frequently  inspected  in  order  to  discover  any  de^ 
fects  which  may  be  occasioned  by  their  use.140  But 
the  street  railway  company  is  not  an  insurer  of  the 
safety  of  its  equipment  and  appliances.  So  where 
its  cars,  though  old,  were  kept  in  good  repair,141 
and  its  cable  grips  are  the  best  known,142  it  will 
not  be  liable.  On  the  other  hand,  to  allow  snow  and 
ice  and  mud  to  accumulate  on  the  car  steps  is  neg- 
ligence,143 and  while  lack  of  fenders  to  prevent  per- 
sons getting  on  or  off  the  wrong  platform,  or  the 
wrong  side  of  the  car,  is  not  prima  facie  negligence, 
it  is  strong  evidence  of  it.144 

IV.     BOATS  AND  SHIPS. 

§  359.  Boats  and  Ships— Duties  and  Liabilities  — 
There  is  a  duty  devolving  upon  those  who  navigate 
vessels  upon  the  water,  which  is  the  broadest  of 
highways,  to  employ  due  care  to  prevent  injury  to 
others  traveling  thereon,  which  corresponds  to  the 
duty  resting  upon  those  traveling  over  the  highways 
on  land  to  avoid  injury  to  others  upon  the  same. 
The  extreme  danger  of  loss  of  life  and  property  likely 
to  result  from  collisions  upon  the  water  render  the 
exercise  of  great  caution  necessary.  The  large  in- 
crease of  commerce  between  the  continents  of  the 
world  has  rendered  this  subject  of  great  importance, 
and  maritime  law  exacts  the  most  unremitting  vig- 

140  Carter  v.  Kansas  City  etc.  Ry.  Co.,  42  Fed.  37;  Schneider  v. 
Second  Ave.  R.  Co.,  133  N.  Y.  583,  30  N.  E.  752;  Wormsdorf  v. 
Detroit  City  Ry.  Co.,  75  Mich.  472,  13  Am.  St.  Rep.  453,  42  N.  W. 
1000. 

141  Wormsdorf  v.  Detroit  Ry.  Co.,  75  Mich.  472,  13  Am.  St.  Rep. 
453,  42  N.  W.  1000. 

142  Carter  v.  Kansas  City  etc.  Ry.  Co.,  42  Fed.  37. 

143  Neslie  v.  Second  etc.  Ry.,  113  Pa.  St  300,  6  Atl.  72. 

144  Philadelphia  City  etc.  Ry.  Co.  v.  Hassard,  75  Pa.  St.  367; 
Hestonville  etc.  R.  Co.  v.  Connell,  88  Pa.  St.  520,  32  Am.  Rep.  472; 
West  Philadelphia  etc.  R.  Co.  v.  Gallagher,  108  Pa.  St.  524. 
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ilance  to  avoid  accidents.14*  The  duties  and  pre- 
cautions vary  according  to  the  means  which  are  used 
for  locomotion,  whether  wind,  hand  or  steam  power 
is  used.  Just  as  on  land  those  who  travel  by  the 
use  of  powerful  agencies  must  use  great  diligence 
to  avoid  injuries  to  others,  so  on  water  it  is  deemed 
the  duty  of  steamships  to  keep  out  of  the  way  of 
vessels  using  less  powerful  or  reliable  agencies.  As 
has  been  well  said:  "Steamboats  have  means  of  keep- 
ing out  of  the  way  which  other  boats  do  not  possess. 
The  law  exacts  of  them  exertions  to  avoid  injuries 
proportionate  to  their  power."146  Thus,  a  steam- 
boat is  bound  to  avoid  a  collision  with  a  boat  which 
is  drifting  and  depending  upon  the  current  for  its 
movement,147  and  it  owes  the  duty  of  keeping  clear 
from  sailing  vessels,  and  when  they  are  approach- 
ing each  other  it  is  the  duty  of  the  steamboat  to 
adopt  all  the  precautions  necessary.148  Especially 
does  the  steamer  owe  this  duty  if  the  sail-boat  is  be- 
calmed.149 But  the  steamboat  does  not  owe  such 
a  duty  to  rowboats,  and  the  former  has  the  right  to 
assume  that  the  occupants  have  control  over  the 
movements  of  their  boat  and  will  get  out  of  the 

145  The  Nacoochee,  22  Fed.  855. 

146  Holmes  v.  Watson,  29  Pa.  St.  457. 

147  Bigley  v.  Williams,  80  Pa.  St.  107;  Seaman  v.  Crescent  City, 
1  Bond  (0.  S.  Cir.  Ct),  105;  Pearce  v.  Page,  24  How.  228;  Birdsall 
v.  The  Colorado,  59  Fed.  300;  Parrott  v.  Knickerbocker  Ice  Co.,  46 
N.  Y.  361. 

148  The  Illinois,  103  U.  S.  298;  Mailler  v.  The  Express  Propeller 
Line,  61  N.  Y.  312;  Saune  v.  Tourne,  9  La.  428,  29  Am.  Dec.  452; 
Haight  v.  Bird,  26  Fed.  539;  Holmes  v.  Watson,  29  Pa.  St.  457; 
The  Plymouth,  26  Fed.  879;  The  Bay  Queen,  42  Fed.  271;  The 
Benefactor,  102  U.  S.  214;  Philadelphia  etc.  R.  Co.  v.  Kerr,  33  Md. 
331;  Holmes  v.  Watson,  29  Pa.  St.  457;  The  Free  State,  91  U.  S. 
200. 

149  Saune  v.  Tourne,  9  La.  428,  29  Am.  Dec.  452;  The  Plymouth, 
26  Fed.  879;  The  Bay  Queen,  42  Fed.  271;  Birdsall  v.  The  Colorado, 
59  Fed.  300. 
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way  of  the  steamer,150  unless  it  is  apparent  that 
the  boat  is  mismanaged  or  laboring  under  some  dis- 
advantage.151 

Again,  it  is  the  duty  of  any  vessel  in  motion  to 
use  due  diligence  to  prevent  a  collision  with  another 
which  is  lying  at  anchor  or  is  aground.152  As  a 
means  to  this  end,  it  is  one  of  the  chief  duties  to  be 
'observed  that  a  strict  and  vigilant  lookout  be  con- 
stantly kept,  in  order  that  the  approach  of  other 
vessels  may  be  noticed  in  time  to  arrange  the  ship's 
course  so  as  to  prevent  a  collision.  This  lookout 
must  be  kepi  at  all  times,  and  during  a  storm  or  fog, 
and  at  night  it  should  be  especially  vigilant,  and  the 
entire  attention  of  the  person  so  engaged  should  be 
given  up  to  this  duty  so  that  at  no  time  it  should 
be  relaxed.  So  also  he  should  be  placed  in  a  posi- 
tion from  which  he  can  have  a  clear  view  in  every 
direction  from  which  danger  may  come.153 

Again,  if  the  vessel  be  proceeding  in  a  fog,  it  is 
bound  to  sound  a  horn  or  whistle,  to  give  warning 
to  other  ships.154    As  on  land  it  is  necessary  to  use 

150  Fischer  v.  Steamboat  Co.,  124  Pa.  St.  154,  16  Atl.  634;  Phila- 
delphia etc.  R.  R.  Co.  v.  Adams,  89  Pa.  St.  31,  33  Am.  Rep.  721. 

151  Sekerak  v.  Jutte,  153  Pa.  St.  117,  25  Atl.  94. 

152  The  Rockaway,  19  '  Fed.  449;  The  Merrimac,  14  Wall.  199; 
Knowlton  v.  Sanford,  32  Me.  148,  52  Am.  Dec.  649;  Simpson  v. 
Hand,  6  Whart.  (Pa.)  311,  36  Am.  Dec.  231;  Bill  v.  Smith,  39  Conn. 
206;  The  New  York  v.  Rea,  18  How.  223;  Adams  v.  Wiggins,  27 
Mo.  95,  72  Am.  Dec.  247;  The  Blue  Wing  v.  Buckner,  12  B.  Mon. 
246;  Baker  v.  Lewis,  33  Pa.  St.  301,  75  Am.  Dec.  598. 

153  The  City  of  New  York,  8  Blatchf.  194,  Fed.  Cas.  No.  2759; 
Bill  v.  Smith,  39  Conn.  206;  Haney  v.  Baltimore  etc.  Co.,  23  How. 
287;  Whitridge  v.  Dill,  23  How.  448;  The  New  Orleans,  106  U.  S. 
13,  1  Sup.  Ct.  Rep.  90;  Ward  v.  Armstrong,  14  111.  268;  The  Empire 
State,  2  Biss.  216,  Fed.  Cas.  No.  4474;  St.  John  v.  Paine,  10  How. 
557;  Thorpe  v.  Hammond,  12  Wall.  408;  Schmidt  v.  The  Reading, 
43  Fed.  815;  The  Pottsville,  12  Fed.  631;  Neally  v.  The  Michigan, 
63  Fed.  280. 

154  McCready  v.  Goldsmith,  18  How.  89. 
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more  caution  in  traveling  upon  a  crowded  thorough- 
fare than  upon  a  little  used  road  in  the  country,  so 
greater  circumspection  is  required  in  navigating  a 
harbor  or  crowded  river  than  out  at  sea,155  and  a 
steamboat  should  not  run  at  such  a  rate  of  speed 
that  it  cannot  be  stopped  in  time  to  prevent  an  ac- 
cident after  the  danger  is  seen.156  Thus,  a  steam- 
boat is  liable  for  negligence  for  proceeding  at  an 
excessive  speed  in  passing  a  line  of  tows,157  or 
on  a  crowded  river,158  and  in  traveling  through  a 
fog  it  is  bound  to  do  so  at  a  moderate  rate  of  speed, 
and  the  rate  of  speed  should  be  determined  by  the 
density  of  the  fog,  the  likelihood  of  meeting  other 
vessels,  and  the  ability  to  stop  the  ship  entirely  upon 
the  appearance  of  danger.159  The  vessel  which  is 
injured  may,  however,  be  guilty  of  such  contrib- 
utory negligence  as  will  prevent  a  recovery  for  the 
damage  done,  for  every  boat  must  exercise  precau- 
tions to  prevent  others  from  running  into  them  as 
well  as  to  avoid  colliding  with  others,  and  if  through 
the  failure  to  exercise  such  precautions,  and  not  by 

155  The  City  of  Paris,  9  Wall.  634;  Culbertson  v.  Shaw,  18  How. 
584;  The  Badger  State,  15  Fed.  346;  The  State  of  Texas,  20  Fed. 
254;  The  Little  Giant,  2  Biss.  23;  Newton  v.  Stebbins,  10  How.  586; 
Pearce  v.  Page,  24  How.  228. 

156  The  Little  Giant,  2  Biss.  23,  Fed.  Cas.  No.  8401;  The  Syra- 
cuse, 9  Wall.  672;  The  Blenheim,  14  Fed.  797;  The  Free  State,  91 
U.  S.  200;  The  City  of  New  York,  15  Fed.  624;  The  Leland,  19  Fed. 
771;  McCready  v.  Goldsmith,  18  How.  89;  The  Pennsylvania,  19 
Wall.  125;  The  Favorita,  18  Wall.  598;  Greenman  v.  The  Narragan- 
sett,  4  Fed.  244. 

157  The  Syracuse,  9  Wall.  672. 

158  The  Little  Giant,  2  Biss.  23,  Fed.  Cas.  No.  8401;  The  Syra- 
cuse, 9  Wall.  672;  The  Favorita,  18  Wall.  598;  The  Buckeye,  9  Fed. 
666;  Greenman  v.  The  Narragansett,  4  Fed.  244. 

159  The  Leland,  19  Fed.  771;  The  City  of  New  York,  15  Fed.  624; 
McCready  v.  Goldsmith,  18  How.  89;  The  Pennsylvania,  19  Wall. 
125;  The  Colorado,  91  U.  S.  692;  The  Nacoochee  v.  Moseley,  137 
TJ.  S.  330,  11  Sup.  Ct.  Rep.  122;  The  Martello  v.  The  Willey,  153 
U.  S.  64,  14  Sup.  Ct.  Rep.  723;  The  Bolivia,  49  Fed.  169. 
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reason  of  negligence  on  the  part  of  others,  they 
are  injured,  there  can  be  no  recovery.  So  the  failure 
to  conform  to  the  rules  or  regulations  which  are  in 
general  use  as  rules  of  navigation,  in  respect  to  the 
placing  of  red  and  green  lights  upon  board  the  ship 
at  night,  and  the  direction  in  which  to  steer  under 
certain  conditions,  and  giving  and  answering  of 
signals,  will  be  deemed  contributory  negligence. 


160 


V.     ELEVATORS. 

§  360.  Elevators  are  Common  Carriers.— The  law  is 
well  settled  that  persons  operating  elevators  in 
buildings  for  the  purpose  of  carrying  persons  from 
one  story  to  another  are  common  carriers  of  passen- 
gers, and  that  the  same  rules  that  are  applicable  to 
other  carriers  of  passengers  are  applicable  to  them, 
they  being  bound  to  observe  the  same  care  and  dili- 
gence. This  question  has  been  considered  in  a  great 
many  states,  and  this  is  the  unanimous  opinion.161 

160  The  Pennsylvania,  12  Fed.  914;  The  Empire  State,  2  Biss. 
216,  Fed.  Cas.  No.  4474;  The  Alabama,  26  Fed.  866;  The  Jesse  Will- 
iamson, Jr.,  17  Blatchf.  106,  Fed.  Cas.  No.  7296;  Innis  v.  The 
Steamer  Senator,  1  Cal.  459,  54  Am.  Dec.  305;  Simpson  v.  Hand, 
6  Whart.  (Pa.)  311,  36  Am.  Dec.  231;  The  Garden  City,  19  Fed.  529; 
The  Pavonia,  26  Fed.  106;  The  Johnson,  9  Wall.  146. 

161  California:  Treadwell  v.  Whittier,  80  Cal.  575,  13  Am.  St. 
Rep.  175,  22  Pac.  266. 

Illinois:  Springer  v.  Ford,  189  111.  430,  82  Am.  St.  Rep.  464,  59 
N.  E.  953;  Hartford  Deposit  Co.  v.  Sollitt,  172  111.  222,  64  Am.  St. 
Rep.  35,  50  N.  E.  178. 

Kentucky:  Kentucky  Hotel  Co.  v.  Camp,  97  Ky.  424,  30  S.  W.  1010. 

Maryland:  People's  Bank  v.  Morgolofski,  75  Md.  432,  32  Am.  St. 
Rep.  403,  23  Atl.  1027. 

Minnesota:  Goodsell  v.  Taylor,  41  Minn.  207,  16  Am.  St.  Rep.  700, 

42  N.  W.  873. 
Missouri:  Lee  v.  Knapp,  55  Mo.  App.  390. 
yew  York:  Tousey  v.  Roberts,  114  N.  Y.  312,  11  Am.  St.  Rep.  655, 

21  N.  E.  399. 
Tennessee:  Southern  Bldg.  Assn.  v.  Lawson,  97  Tenn.  367,  56  Am. 

St.  Rep.  804,  37  S.  W.  86. 
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§  361.  Same— Care  Required  of  Persons  Operating 
Elevators. — Carriers  of  passengers  in  elevators  being 
treated  as  common  carriers  with  equal  responsibility, 
applying  the  same  tests  of  care  and  diligence,  they 
must  exercise  the  highest  degree  of  care  and  dili- 
gence. Passengers  in  elevators  are  necessarily  sub- 
jected to  great  risks,  it  being  impossible  in  case  of 
the  breaking  of  machinery  to  help  themselves.  The 
utmost  care  and  diligence  must  be  used  by  the  pro- 
prietors of  such  elevators  to  avoid  injury  to  those 
whom  they  carry;  where  the  danger  is  great,  the 
utmost  care  and  diligence  must  be  employed.  In 
such  cases,  the  law  requires  extraordinary  care  and 
diligence. 

Mr.  Justice  Thornton,  of  the  supreme  court  of 
California,  delivering  the  opinion  of  that  court  upon 
the  liability  of  elevator  proprietors,  treats  the  sub- 
ject very  comprehensively,  reaching  the  conclusion 
above  stated  and  further  says:  "We  know  of  no  em- 
ployment where  the  law  should  demand  a  higher 
degree  of  care  and  diligence  than  in  the  case  of  the 
persons  using  and  running  elevators  for  lifting  human 
beings  from  one  level  to  another.  The  danger  of 
those  being  raised  is  great.  When  persons  are  in- 
jured by  the  giving  way  of  the  machinery,  the  hurt 
is  always  serious,  frequently  fatal;  and  the  law 
should,  and  does,  bind  persons  so  engaged  to  the 
highest  degree  of  care  practicable  under  the  circum- 
stances. It  would  be  injustice  and  cruelty  to  the 
public  in  courts  to  abate  in  any  degree  from  this 
high  degree  of  care.  The  aged,  the  helpless,  and  the 
infirm  are  daily  using  these  elevators.  The  owners 
make  profit  by  these  elevators,  or  use  them  for  the 
profit  they  bring  them.  The  cruelty  from  a  careless 
use  of  such  contrivances  is  likely  to  fall  on  the 
weakest    of    the    community.     All,    including    the 
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strongest,  are  without  the  means  of  self-protection 
npon  the  breaking  down  of  the  machinery.  The  law, 
therefore,  throws  around  such  persons  its  protection, 
by  requiring  the  highest  care  and  diligence."162 
The  above  language  is  strong  in  terms,  too  much  so 
for  practical  use  in  charging  juries,  but  it  may  be 
justified  in  stating  the  reasons  for  the  rule  of  care 
required  in  such  cases,  generally  adopted  by  the 
courts.  The  most  temperate  statement  of  the  care 
to  be  exacted  of  carriers  of  passengers,  previously 
stated  in  this  chapter,163  since  we  must  character- 
ize the  degree  as  of  the  highest,  is  that  proprietors 
of  elevators  should  use  the  highest  degree  of  care  that 
is  reasonably  consistent  with  the  practical  conduct 
of  the  business.  A  person  running  an  elevator  in  his 
place  of  business  must  be  held  to  undertake  to  carry 
safely  persons  riding  therein  as  fully  as  human  fore- 
sight can  do.  Upon  this  the  decisions  will  generally 
unite,  although  it  may  be  expressed  in  slightly  dif- 
ferent language.  As,  for  instance,  "the  utmost  care 
and  diligence,"164  "the  utmost  care  and  foresight," 
being  responsible  for  the  slightest  degree  of  negli- 
gence,165 "the  highest  and  utmost  care  and  dili- 
gence,"166 "the  highest  degree  of  care  and  cau- 
tion."167 With,  reference  to  freight  elevators  it  is 
said  that  "it  is  the  duty  to  keep  and  maintain  the 

162  Treadwell  v.  Whittier,  80  Cal.  575,  13  Am.  St.  Rep.  175,  22 
Pac.  266. 

163  Ante,  sees.  334,  335. 

164  Treadwell  v.  Whittier,  80  Cal.  575,  13  Am.  St.  Rep.  175,  22 
Pac.  266. 

165  Goodsell  v.  Taylor,  41  Minn.  207,  16  Am.  St.  Rep.  702,  42  N. 
W.  874. 

166  Springer  v.  Ford,  189  111.  430,  82  Am.  St.  Rep.  464,  59  N.  E.  953. 

167  Southern  etc.  Assn.  v.  Dawson,  97  Tenn.  367,  56  Am.  St.  Rep. 
804,  37  S.  W.  86.  See  valuable  note  on  "Liabilities  of  Owners  of 
Elevators,  etc.,"  56  Am.  St.  Rep.  806. 
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elevator  in  a  safe  and  suitable  condition." 1CS  The 
exercise  of  this  care  for  the  safety  of  those  using  the 
elevators  extends  to  the  furnishing  of  good  and  well- 
constructed  machinery,  adapted  to  the  purposes  of 
its  use,  of  good  material,169  to  the  management  and 
control  of  the  car,170  to  the  provision  of  experienced 
and  skilled  operators.171 

§  362.  Same  Continued— Special  Instances  of  Lia- 
bility.— The  first  or  foremost  duty  of  one  operating  an 
elevator  for  the  carriage  of  persons  is  to  properly  con- 
struct it,  using  all  reasonable  means  and  efforts  to 
furnish  suitable  and  well-constructed  machinery, 
adapted  to  the  purposes  of  its  use,  of  good  material, 
and  of  the  kind  which  is  found  to  be  the  safest  when 
applied  to  use.172  The  owner  cannot  excuse  himself 
on  the  ground  that  the  same  was  constructed  by  a 
competent  and  skillful  manufacturer;173  nor  will  the 
fact  that  it  is  put  in  by  an  independent  contractor 
excuse  him,174  While  a  proprietor  is  not  bound  to 
adopt  and  use  every  new  device  or  invention,  yet  he 
is  required  to  keep  up  with  the  times  and  modern  im- 
provements.175 Like  all  carriers  of  passengers,  he 
must  maintain  such  a  careful  and  prudent  inspection 
of  the  machinery  and  equipment  as  will  enable  him 
to  discover  any  defects  or  danger.     And  if  a  defect 

168  Ellis  v.  Waldron,  19  R.  I.  369,  33  Atl.  869. 

169  Treadwell  v.  Whlttier,  80  Cal.  575,  13  Am.  St.  Rep.  175,  22 
Pac.  266. 

170  Mitchell  v.  Marker,  62  Fed.  140. 

171  Marker  v.  Mitchell,  54  Fed.  637;  Kentucky  Hotel  Co.  v.  Camp, 
97  Ky.  424,  30  S.  W.  1010. 

172  Treadwell  v.  Whittier,  80  Cal.  575,  13  Am.  St.  Rep.  175,  22 
Pac.  266. 

173  Id. 

174  McGregor  v.  Reid,  178  111.  464,  69  Am.  St.  Rep.  332,  53  N.  E. 
323. 

175  Treadwell  v.  Whittier,  80  Cal.  575,  13  Am.  St.  Rep.  175,  22 
Pac.  266. 
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has  existed  long  enough  for  him  to  have  discovered  it 
by  the  observance  of  ordinary  care,  and  he  does  not, 
and  injury  occurs,  he  is  liable.  For  instance,  if  he 
fails1  to  keep  a  safety  device  in  working  order,  and 
this  is  the  cause  of  injury,  he  is  liable.17®  Or  if  the 
cable  of  a  passenger  elevator  is  used  so  long  as  to  be 
seriously  worn,  weakened,  and  rendered  insecure, 
which  may  have  been  easily  discovered,  if  properly 
looked  after,  and  it  gives  way,  this  is  sufficient  to  jus- 
tify the  finding  of  negligence  in  the  care  and  manage- 
ment of  the  elevator.177  A  person  operating  an  ele- 
vator with  broken,  insecure,  and  insufficient  machin- 
ery, by  reason  whereof  the  same  is  precipitated  to 
a  lower  floor,  injuring  another,  is  liable.178  If  a  pas- 
senger is  injured  by  reason  of  some  giving  way  of 
some  portion  of  the  machinery  or  appliances  by  which 
an  elevator  is  operated,  this,  unexplained,  raises  a 
presumption  of  negligence  on  the  part  of  the  owner 
or  his  servants.179  Not  only  must  the  owner  of  an 
elevator  look  after  his  machinery  and  equipments, 
but  he  must  provide  careful  and  experienced  persons 
to  operate  them;  and  if  he  fails  in  this  duty,  which  is 
the  cause  of  injury,  he  is  liable.180  An  operator  of 
elevators  must  use  reasonable  prudence  to  guard  the 
safety  of  passengers.  He  should  see  that  passengers 
do  not  alight  at  improper  places,  and  when  starting 
the  car  to  see  that  there  is  no  danger  to  passengers.181 

176  McGregor  v.  Reid,  178  111.  464,  69  Am.  St  Rep.  332,  53  N. 
E.  323. 

1T7  Goodsell  v.  Taylor,  41  Minn.  207,  16  Am.  St.  Rep.  700,  42  N. 
W.  873. 

178  Treadwell  v.  Whittier,  80  Cal.  575,  13  Am.  St.  Rep.  175,  22 
Pac.  266. 

179  Springer  v.  Ford,  189  111.  430,  82  Am.  St.  Rep.  464,  59  N.  E. 

053. 

180  Kentucky  Hotel  Co.  v.  Camp,  97  Ky.  424,  30  S.  W.  1010; 
Marker  v.  Mitchell,  54  Fed.  637. 

181  Mitchell  v.  Keene,  87  Hun,  266,  33  N.  Y.  Supp.  1045. 
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§  363.  Same  Continued— Person  Injured  Must  be  Pru- 
dent.— A  passenger  does  not  observe  care  when  he 
himself  attempts  to  open  the  door  of  the  elevator  and 
to  step  out  while  the  car  is  moving.183  And  if  a  news- 
boy takes  a  position  in  the  car  of  an  elevator  contrary 
to  a  rule  prohibiting  newsboys  from  riding  thereon, 
with  knowledge  of  such  rule,  such  violation  may  be 
shown  to  defeat  recovery  for  injury.183  An  employee 
of  the  owner  of  an  elevator  who  is  familiar  with  the 
construction  and  operation  of  the  same,  who  rides 
thereon  under  an  implied  license,  for  his  own  pleas- 
ure, assumes  whatever  risk  is  incident  to  such  con- 
struction and  operation.184 

§  364.  Falling  into  Elevator  Shaft. — Many  distress- 
ing accidents  have  happened  by  persons  walking  into 
open  elevator  shafts,  and  the  measure  of  care  which 
operators  of  elevators  are  required  to  observe  to  avoid 
such  injuries  is  not  the  same  as  that  of  a  carrier  of 
passengers.  They  must  use  due  care  for  the  safety 
of  those  intending  and  having  the  right  to  use  the 
elevator.  It  is  said  that  "an  elevator  for  the  carriage 
of  persons  is  not,  like  a  railroad  crossing  at  a  high- 
way, supposed  to  be  a  place  of  danger,  to  be  ap- 
proached with  great  caution;  but,  on  the  contrary,  it 
may  be  assumed,  when  the  door  is  thrown  open  by 
an  attendant,  to  be  a  place  which  may  be  safely  en- 
tered without  stopping  to  look,  listen,  or  make  spe- 
cial examination."185  This  is  not  an  apt  comparison. 
We  might  just  as  well  say  that  one  may  walk  absent- 

182  Green  v.  Young  Men's  Christian  Assn.,  65  111.  App.  459. 

183  Springer  v.  Byram,  137  Ind.  15,  45  Am.  St.  Rep.  159,  36  N.  B. 
361. 

184  O'Brien  v.  Western  Steel  Co.,  100  Mo.  182,  18  Am.  St.  Rep. 
536,  13  S.  W.  402. 

185  Tousey  v.  Roberts,  114  N.  Y.  312,  11  Am.  St.  Rep.  655,  21  N. 
E.  399. 
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mindedly  across  in  front  of  a  moving  railway  train 
as  to  say  that  he  may  walk  into  an  open  elevator 
shaft  without  noticing  that  everything  is  in  readiness 
for  him  to  take  passage.  It  is  true  that  it  is  negli- 
gence to  leave  an  elevator  door  open,  but  this  does 
not  relieve  another  from  the  observance  of  due  care. 
An  open  elevator  door  does  not  signify  that  it  is  a 
place  that  may  be  safely  entered,  because  the  eleva- 
tor car  is  almost  as  readily  discovered  as  a  railroad 
train,  except  by  the  noise.  Passenger  elevators  are 
usually  in  light  places,  or  are  lighted,  but  if  the  place 
is  too  dark  for  a  person  to  see  whether  the  elevator 
is  there  or  not,  it  is  clearly  negligence  on  the  part  of 
the  proprietor.186  But  generally,  whether  the  ap- 
pearances are  such  as  to  warrant  a  person  in  walking 
into  the  shaft  so  as  to  excuse  the  injured  from  con- 
tributory negligence  is  for  the  jury,  though  not  un- 
less different  minds  would  arrive  at  different  conclu- 
sions.187 

186  People's  Bank  v.  Morgolofski,  75  Md.  432,  32  Am.  St.  Rep. 
403,  23  Atl.  1027. 

187  Id.;  Dawson  v.  Sloane,  49  N.  Y.  Sup.  Ct.  304,  100  N.  Y.  620. 
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CHAPTER  XXV. 

INJURY  TO  PERSONAL  SECURITY— BY  NEGLECT  OP 

PHYSICIANS,  SURGEONS,  AND  APOTHECARIES. 

§  365.  Nature  of  the  right  violated. 

§  366.  Relation  between  physician  and  patient. 

§  367.  Acceptance  of  employment. 

§  368.  General  rule  of  duty  required  of  physician. 

§  369.  Care  required  of  specialists. 

§  370.  When  services  gratuitous— Care  not  varied. 

§  371.  Violations  of  duty  considered — Surgical  operations. 

§  372.  Violations  of  duty— Other  instances. 

§  373.  Liability  of  physician  for  neglect  of  another  sent  in  his 

stead. 

§  374.  Established  modes  of  practice  must  be  followed. 

§  375.  Consent  of  patient  to  operation. 

§  376.  Same — Who  must  consent. 

§  377.  Physician  or  surgeon  of  hospital  not  its  agent. 

§  378.  Contributory  negligence  of  patient— Effect. 

§  379.  Pharmacists — Duties  and  liabilities. 

§  380.  Same  continued — Wholesaler  and  retailer— Their  liability. 

£  381.  Same  continued— Contributory  negligence. 

§  365.  Nature  of  the  Right  Violated.— According  to 
Blackstone's  notions  of  the  rights  of  persons  and 
their  infringement,  the  right  of  personal  security  em- 
braced the  right  to  the  enjoyment  of  health  and 
"injuries  affecting  a  man's  health  are  where  by  any 
unwholesome  practice  of  another,  a  man  sustains 
any  apparent  damage  in  his  vigor  or  constitution. 
As  by  selling  him  bad  provisions  or  wine  ....  or  by 
the  neglect  or  unskillful  management  of  his  physi- 
cian, surgeon,  or  apothecary."  These  are  wrongs  or 
injuries  unaccompanied  by  force,  for  which  there  is  a 
remedy  in  damages  by  a  special  action  on  the  case.1 

l  3  Blackstone's  Commentaries,  122. 
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The  wrongful  act  on  the  part  of  the  physician  or  sur- 
geon may  be  characterized  by  negligence,  or  in  some 
instances  it  may  be  without  right  merely. 

§  366.    Relation  Between  Physician  and  Patient  — 

The  relation  existing  between  physician  or  surgeon 
and  patient  is  of  a  peculiar  nature.  The  law  creates 
an  implied  contract  between  them,  based  upon  the 
relation.  This  contract  is  really  founded  on  the  duty 
which  the  law  imposes  upon  the  physician  in  the 
interest  of  the  public,  which  requires  that  he  shall 
use  ordinary  knowledge  and  skill  in  any  case.  There 
is  no  implied  contract  that  the  physician  or  surgeon 
will  effect  a  cure.  Such  a  contract  can  only  be  ex- 
pressly made. 

An  action,  therefore,  for  neglect  may  either  be 
based  upon  this  implied  contract,  or  it  may  be 
founded  upon  the  nonobservance  of  the  duty  which 
the  law  exacts  in  the  particular  case.2  An  action 
is  in  tort  when  the  complaint  charges  disregard  of 
duty  by  negligently  diagnosing  a  case.3  On  the  other 
hand,  if  a  plaintiff  alleges  that  he  employed  a  physi- 
cian to  give  professional  attention  to  a  member  of  his 
family,  which  the  physician  promised  to  do,  but  that 
he  failed  to  give  the  patient  proper  attention,  this 
is  an  action  on  the  contract,  and  not  in  tort.4 

§  367.    Acceptance  of  Employment.— The  relation  of 

physician  and  patient  being  created  by  contract, 
there  is  no  legal  obligation  imposed  upon  the  former, 
merely  because  he  holds  himself  out  to  the  public  as 
a  general  practitioner,  to  enter  into  a  contract  of 

2  De  Hart  v.  Haun,  126  Ind.  378,  20  N.  E.  61;  Gobble  v.  Dillon, 
86  Ind.  327,  44  Am.  Eep.  308. 

3  Nelson  v.  Harrington,  72  Wis.  591,  7  Am.  St.  Rep.  900,  40  N. 
W.  228. 

4  Lane  v.  Boicourt,  12S  Ind.  420,  25  Am.  St  Rep.  442,  27  N.  E. 
1111. 

Torts,  Vol.  1-46 
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employment  to  render  professional  service  to  every- 
one who  seeks  his  services.  Even  though  a  physi- 
cian may  be  considered  what  may  be  ordinarily 
termed  the  family  physician  of  another,  still  he  may 
decline  to  render  medical  attendance  at  any  time 
when  called  upon  without  rendering  himself  liable 
in  damages  to  one  whom  he  refuses  to  attend.  "In 
obtaining  the  state's  license  to  practice  medicine, 
the  state  does  not  require,  and  the  licensee  does  not 
engage,  that  he  will  practice  at  all  or  on  other  terms 

than    he    may    choose    to    accept Analogies 

drawn  from  the  obligations  to  the  public  on  the  part 
of  innkeepers,  common  carriers,  and  the  like,  are 
beside  the  mark."5  When  a  physician  accepts  em- 
ployment he  engages  to  attend  the  case  as  long  as 
it  requires  his  attention,  or  until  he  is  discharged  by 
the  patient,  which  the  latter  may  do  at  any  time.  A 
physician  must  use  reasonable  care  when  he  deter- 
mines to  discontinue  attendance  upon  a  patient,  and 
if  he  fails  in  this,  or  abandons  the  patient  wrong- 
fully, he  is  liable  to  an  action.6  It  is  held,  too,  that 
a  physician  may  terminate  his  employment  upon  giv- 
ing reasonable  notice.7  A  failure  of  a  patient  to  re- 
turn to  the  office  of  a  physician  for  treatment  as  per 
instructions  cannot  be  chargeable  to  the  latter.8 

§  368.  General  Rule  of  Duty  Required  of  Physician  — 
When  a  physician  or  surgeon  holds  himself  out  to 
practice  medicine  and  undertakes  employment,  the 

6  Hurley  v.  Eddingfield,  156  Ind.  416,  83  Am.  St  Rep.  198,  59  N. 
E.  1058;  Wharton  on  Negligence,  sec.  731. 

6  Lawson  v.  Conaway,  37  W.  Va.  159,  38  Am.  St.  Rep.  17,  16  S. 
E.  564;  Hurley  v.  Eddingfield,  supra;  Dale  v.  Donaldson  Lumber 
Co.,  48  Ark.  188,  3  Am.  St.  Rep.  224,  2  S.  W.  703. 

7  Hurley  v.  Eddingfield,  supra;  Taylor's  Law  of  Physicians,  TZ; 
Becker  v.  Janinski,  27  Abb.  N.  C.  45,  15  N.  Y.  Supp.  675;  Ballou  v. 
Prescott,  64  Me.  305. 

s  Dashiell  v.  Griflith,  84  Md.  363,  35  Atl.  1094. 
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contract  with  his  patient  which  the  law  implies,  and 
the  duty  which  the  law  imposes  upon  him,  is,  that  he 
possess  a  reasonable  degree  of  learning,  skill  and  ex- 
perience, and  that  he  will  use  reasonable  and  ordi- 
nary care  and  diligence  in  the  performance  of  his 
professional  duty.9  Whether  or  not  he  does  so,  or 
whether  or  not  he  has  been  guilty  of  professional 
neglect  in  a  particular  case,  is  for  the  determination 
of  the  jury,  under  appropriate  instructions  by  the 
court  as  to  what  his  duty  is  in  the  premises.  We 
shall  in  this  section  set  down  the  rule  of  care  required 
which  has  been  generally  adopted  and  followed  by 
the  courts. 

In  the  first  place,  it  is  universally  agreed  that  a 
physician  cannot  be  held  as  an  insurer.  As  well 
stated  in  an  early  case,  if  the  result  depends  entirely 
upon  the  skill  of  the  physician  or  surgeon  he  im- 
pliedly agrees  to  accomplish  it,  but  where  it  depends 
also  on  other  causes,  over  which  he  has  no  control, 
the  law  only  implies  an  engagement  to  employ  the 
usual  skill  as  a  means  and  not  that  the  end  shall  be 
attained.10 

Again,  there  is  no  dissent  from  the  rule  that  the 
highest  degree  of  skill  and  knowledge  cannot  be  ex- 
acted of  the  practitioner  of  medicine  or  surgery.  If 
it  were  otherwise  and  such  a  rule  prevailed,  it  would 

9  Pike  v.  Housinger,  165  N.  Y.  201,  63  Am.  St.  Rep.  655,  49  N. 
B.  760  (opinion  contains  full  and  excellent  statement  of  the  duty 
of  a  physician);  Leighton  v.  Sargent,  27  N.  H.  460,  59  Am.  Dec. 
388;  Branner  v.  Stormont,  9  Kan.  51;  Long  v.  Morrison,  14  Ind. 
595,  77  Am.  Dec.  72;  Cayford  v.  Wilbur,  86  Me.  414,  29  Atl.  1117; 
Wilmot  v.  Howard,  39  Vt.  447,  94  Am.  Dec.  338;  Holtzman  v.  Hoy, 
118  111.  534,  59  Am.  Rep.  390,  8  N.  B.  832;  Reynolds  v.  Graver,  3 
Wis.  416. 

10  Gallagher  v.  Thompson,  Wright,  466;  Leighton  v.  Sargent,  27 
N.  H.  460,  59  Am.  Dec.  388;  Styler  v.  Tyler,  64  Conn.  463,  30  Atl. 
166;  Tefft  v.  Wilcox,  6  Kan.  46;  Craig  v.  Chambers,  17  Ohio  St.  253; 
Graham  v.  Gautier,  21  Tex.  Ill;  Quinn  v.  Donovan,  85  111.  194. 
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make  the  youngest  and  most  inexperienced  liable  for 
failure  to  possess  the  knowledge  and  skill  of  the 
oldest  and  most  experienced.11 

We  find  the  rule  many  times  stated,  that  there 
must  be  such  skill  and  knowledge  exercised  on  the 
part  of  the  physician  or  surgeon  as  is  shown  by  the 
ordinary  or  average  practitioner  in  the  profession 
considered  as  a  whole,  or  as  a  body.12  Such  a  rule 
cannot  operate  fairly  and  justly  in  all  localities.  The 
standard  required  of  those  in  large  cities,  having 
greater  advantages  for  advanced  study  and  modern 
improved  facilities,  may  be  too  low,  or  it  may  be  too 
high  for  those  practicing  in  small  country  places 
with  little  or  no  opportunity  of  observing  the  ad- 
vancements or  improvements  in  the   science. 

So  the  rule  properly  is,  that  the  standard  of  skill 
and  knowledge  is  the  ordinary  knowledge  and  skill 
possessed  by  physicians  and  surgeons  in  good  stand- 
ing in  the  same  system  or  school  of  practice  in  the 
locality  of  the  residence  of  the  one  charged  with  pro- 
fessional neglect;  the  standard  is  the  ordinary  skill 
and  knowledge  of  those  similarly  situated,  or  in  simi- 
lar localities  with  similar  opportunities  'for  experi- 
ence. This  is  the  view  now  generally  taken  by  the 
courts.13    Physicians  and  surgeons  are  bound  to  keep 

11  Holtzman  v.  Hoy,  118  111.  534,  59  Am.  Rep.  390,  8  N.  E.  832; 
Pike  t.  Housinger,  155  N.  Y.  201,  63  Am.  St.  Rep.  655,  49  N.  E.  760; 
Wilmot  v.  Howard,  39  Vt.  447,  94  Am.  Dec.  338;  Howard  v.  Grover, 
28  Me.  97,  48  Am.  Dec.  478;  Patten  v.  Wiggin,  51  Me.  594,  81  Am. 
Dec.  593. 

12  Smothers  v.  Hanks,  34  Iowa,  286,  11  Am.  Rep.  141;  Peck  v. 
Hutchinson,  88  Iowa,  320,  55  N.  W.  511;  Holtzman  v.  Hoy,  118  111. 
534,  59  Am.  Rep.  390,  8  N.  E.  832;  Howard  v.  Grover,  28  Me.  97, 
48  Am.  Dec.  478;  Wilmot  v.  Howard,  39  Vt  477,  94  Am.  Dec.  338; 
Patten  v.  Wiggins,  51  Me.  594,  81  Am.  Dec.  593;  Leighton  v.  Sar- 
gent, 27  N.  H.  460,  59  Am.  Dec.  388;  Heath  v.  Glisan,  3  Or.  64. 

13  Gates  v.  Fleischer,  67  Wis.  504,  30  N.  W.  674;  Hathorn  v.  Rich- 
mond, 48  Vt.  557;  Pike  v.  Housinger,  155  N.  Y.  201,  63  Am.  St.  Rep. 
655,  49  N.  E.  760;  Force  v.  Gregory,  63  Conn.  167,  38  Am.  St.  Rep. 
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apace  of  the  times,  and  their  ability  must  be  judged 
according  to  "the  improvements  and  advanced  state 
of  the  profession  at  the  time  of  treatment."14 

In  addition  to  the  foregoing  requirements  as  to 
knowledge  and  skill,  the  law  exacts  of  the  physician 
or  surgeon  that  in  their  exercise  he  shall  bring  to 
bear  his  "best  judgment,"15  and  there  is  no  liability 
for  results  if  he  does  this,16  especially  not  for  a  mere 
error  of  judgment.17  There  can  be  no  occasion,  how- 
ever, for  the  exercise  of  judgment,  when  it  is  a  case 
where  a  physician  possessed  of  ordinary  knowledge 
and  skill,  would  pursue  one  course,  there  being  no 
other  alternative.  If,  therefore,  under  such  circum- 
stances a  physician  should  attempt  to  exercise  judg- 
ment, this  fact  may  be  strong  evidence  of  the  want 
of  the  requisite  skill  and  knowledge.18 

371,  27  Atl.  1116;  Small  v.  Howard,  128  Mass.  131,  35  Am.  Hep. 
363;  Gramm  r.  Boehner,  56  Ind.  497;  Pelky  v.  Palmer,  109  Mich. 
561,  67  N.  W.  561;  Whitesell  y.  Hill,  101  Iowa,  629,  37  L.  R.  Ann. 
830,  70  N.  W.  750;  Lawson  v.  Conaway,  37  W.  Va.  159,  38  Am.  St. 
Rep.  17,  16  S.  E.  564;  Nelson  v.  Harrington,  72  Wis.  591,  7  Am.  St. 
Rep.  900,  40  N.  W.  228. 

14  Smothers  v.  Hanks,  34  Iowa,  286,  11  Am.  Rep.  141;  McCandless 
v.  McWha,  22  Pa.  St.  261;  Peck  v.  Hutchinson,  88  Iowa,  320,  55 
N.  W.  511;  Gates  v.  Fleischer,  67  Wis.  504,  30  N.  W.  674;  Nelson  v. 
Harrington,  supra. 

is  Leighton  v.  Sargent,  27  N.  H.  460,  59  Am.  Dec.  388;  Tefft  v. 
Wilcox,  6  Kan.  46;  Graham  v.  Gautier,  21  Tex.  Ill;  Howard  v. 
Grover,  28  Me.  97,  48  Am.  Dec.  478;  Jackson  v.  Burnham,  20  Colo. 
532,  39  Pac.  577;  Patten  v.  Wiggin,  51  Me.  594,  81  Am.  Dec.  593; 
Heath  v.  Glisan,  3  Or.  64;  Pike  v.  Housinger,  155  N.  Y.  201,  63  Am. 
St  Rep.  655,  49  N.  E.  760. 

16  Same  cases.  See,  also,  Du  Bois  v.  Decker,  130  N.  Y.  325,  27 
Am.  St.  Rep.  529,  29  N.  E.  318;  Burnham  v.  Jackson,  1  Colo.  App. 
237,  28  Pac.  250. 

17  Pike  v.  Housinger,  155  N.  Y.  202,  63  Am.  St  Rep.  655,  49  N. 
E.  1103. 

18  Tefft  v.  Wilcox,  6  Kan.  46;  Carpenter  v.  Blake,  50  N.  Y.  696, 
Jackson  v.  Burnham,  supra;  Patten  v.  Wiggin,  supra;  West  v. 
Martin,  31  Mo.  375,  SO  Am.  Dec.  107. 
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Another  point,  though  included  in  a  statement  of 
the  foregoing  rules,  deserves  special  mention,  with 
a  citation  of  authorities,  viz.:  In  determining  the  de- 
gree of  care  exacted  and  consequent  negligence,  re- 
gard must  he  had  for  the  different  schools  of  medi- 
cine and  the  different  modes  of  treatment  prevailing 
in  such  schools.  To  constitute  a  system  of  practice 
a  school  of  medicine,  it  must  have  rules  and  princi- 
ples of  practice  in  respect  to  diagnosis  and  reme- 
dies, which  each  member  is  supposed  co  observe  in 
any  given  case.19 

§  369.    Care  Required  of  Specialists.— This  is  the  age 

of  specialists  in  medicine  and  surgery,  and  the  gen- 
eral rules  of  duty  usually  applied  to  physicians  and 
surgeons  must  be  remolded  to  meet  these  conditions, 
but  at  best  it  is  but  a  variation  of  the  general  rule 
of  duty.  The  measure  of  duty  of  the  general  practi- 
tioner is  that  he  possesses  and  will  exercise  the  aver- 
age degree  of  skill  possessed  and  exercised  by  mem- 
bers of  his  profession  practicing  in  similar  localities, 
and  having  regard  to  the  advanced  state  of  the  pro- 
fession at  the  time  of  the  treatment.  A  specialist, 
however,  holds  himself  out  as  having  greater  knowl- 
edge and  skill  in  his  particular  line  than  has  the 
general  practitioner,  and  the  knowledge  and  skill  to 
be  exacted  of  him  is  measured,  not  by  that  knowl- 
edge and  skill  possessed  and  exercised  by  general 
practitioners  in  his  locality,  but  by  specialists.  A 
specialist  is  bound  to  exercise  that  degree  of  skill 
and  knowledge  which  is  ordinarily  possessed  by  physi- 

19  Nelson  v.  Harrington,  72  Wis.  591,  7  Am.  St  Rep.  900,  1  L.  R. 
Ann.  719,  40  N.  W.  22S;  Force  v.  Gregory,  63  Conn.  167,  38  Am. 
St.  Rep.  371,  27  Atl.  1116;  Patten  v.  Wiggin,  51  Me.  594,  81  Am. 
Dec.  593;  Bowman  v.  Woods,  1  G.  Greene,  441;  Williams  t.  Popple- 
ton,  3  Or.  139. 
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cians  who  devote  special  attention  and  study  to  par- 
ticular diseases.20 

§  370.  When  Services  are  Gratuitous— Care  not  Varied. 

The  measure  of  care  and  skill  required  of  a  physi- 
cian or  surgeon  in  treating  a  patient  gratuitously 
is  a  question  that  is  presented  to  the  mind  of  many 
physicians  and  surgeons  doing  service  in  public  and 
charitable  hospitals.  There  is  perhaps  nowhere  in 
the  law  where  the  measure  of  care  varies  according 
to  whether  an  act  is  done  without  consideration,  ex- 
cept, perhaps,  in  the  law  of  bailments.  As  appears 
elsewhere,  even  when  a  common  carrier  receives  a 
passenger  to  be  carried  free,  the, care  to  be  exercised 
is  not  lessened.21 

So  zealous  is  the  law  of  life,  that  it  exacts  the  same 
degree  of  care  without  regard  to  reward  for  ser- 
vices, and  preservation  of  life  depends  much  upon  the 
skill  and  learning,  and  the  proper  exercise,  of  a 
physician  or  surgeon  in  many  instances.  So  it  is  a 
well-settled  rule  that  "the  fact  that  the  services  of  a 
physician  or  surgeon  were  rendered  gratuitously  does 
not  affect  his  duty  to  exercise  reasonable  and  ordi- 
nary care,  skill,  and  knowledge,  nor  his  liability  to 
respond  for  damages  resulting  from  his  not  exercis- 
ing them."22  A  surgeon  or  physician,  therefore,  who 
is  the  regular  surgeon  or  physician  of  a  hospital 
owes  precisely  the  same  duty  with  reference  to  the 
care  he  shall  use  to  a  charity  patient  as  he  does  to 
a  patient  who  pays  him  for  his  services,  and  is  liable 
for  neglect  accordingly. 

20  Baker  v.  Hancock  (Ind.  App.),  63  N.  E.  323. 

21  Ante,  p.  345. 

22  Du  Bois  t.  Decker,  130  N.  Y.  325,  27  Am.  St.  Rep.  529,  29  N. 
E.  313;  Baird  y.  Gillett,  47  N.  Y.  186;  Peck  t.  Hutchinson,  88  Iowa, 
320,  55  N.  W.  511;  Becker  v.  Janinski,  27  Abb.  N.  C.  45,  15  N.  Y. 
Supp.  675;  McNerins  v.  Lowe,  40  111.  209;  Candless  v.  McWha,  22 
Pa.  St.  261.    Shearman  and  Redfield  on  Negligence,  section  604,  states 
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§  371.  Violations  of  Duty  Considered— Surgical  Opera- 
tions.— The  determination  of  the  question  as  to 
whether  there  has  been  a  lack  of  due  care  and  skill 
on  the  part  of  a  surgeon  in  the  performance  of  an 
operation,  or  not,  is  for  the  jury  under  appropriate 
instructions  by  the  court  looking  to  the  facts  of  the 
case,  and  the  testimony  of  expert  surgeons.  Courts 
and  juries  must  depend  almost  entirely  in  many  cases 
upon  the  medical  profession,  for  as  has  been  well 
stated,  "the  question  whether  a  surgical  operation 
has  been  unskillfully  performed  or  not  is  one  of  sci- 
ence, and  is  to  be  determined  by  the  testimony  of 
skillful  surgeons  as  to  their  opinion,  founded  either 
wholly  upon  an  examination  of  the  parts  operated 
on,  or  partly  upon  such  examination,  and  partly  on 
information  derived  from  the  patient;  or  partly  on 
such  examination,  partly  on  such  information,  and 
partly  on  facts  conceded  or  proved  at  the  trial;  or 
partly  on  such  examination  and  partly  on  facts  con- 
ceded or  proved  at  the  trial."23 

Persons  not  physicians  or  surgeons  are  not  com- 
petent witnesses  to  testify  with  reference  to  such  a 
question,  nor  are  juries  competent  judges  without 
the  aid  of  those  skilled  in  the  profession.  What  to 
an  uneducated  mind  would  appear  to  be  a  very  un- 
important symptom,  might  be  to  the  educated  physi- 
cian and  surgeon  the  symptom  controlling  his  diag- 
nosis and  subsequent  operation.  This  imposes  upon 
courts  greater  responsibility  in  supervising  verdicts 
of  juries  who  sometimes  set  up  their  views  against 
those  of  skilled  surgeons.24 

It  would  therefore  seem  from  these  observations 
that  there  would  not  be  much  chance  of  establishing 

that  a  physician  and  surgeon  serving  gratuitously  is  only  liable  for 
gross  negligence,  hut  such  a  rule  is  not  sound. 

23  McOlelland's   Civil  Malpractice,  304. 

24  See  Tefft  v.  Wilcox,  6  Kan.  46. 
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negligence  on  the  part  of  an  operating  surgeon,  if 
expert  fellow-surgeons  say  upon  the  witness-stand 
that  the  course  pursued  by  the  operator  charged  with 
negligence,  upon  the  facts  as  admitted  or  proved,  was 
the  course  usually  pursued  by  surgeons  of  ordinary 
knowledge  and  skill,  and  in  the  exercise  of  their  best 
judgment.  Perhaps  there  are  exceptions  to  this  rule. 
If  a  surgeon  in  making  an  abdominal  operation  loses 
a  ring  from  his  finger,  leaving  it  in  the  body  of  a  pa- 
tient, it  would  not  require  the  testimony  of  a  skilled 
expert  to  show  that  this  was  negligence.  With  ref- 
erence to  leaving  a  sponge  in  the  abdomen  upon  clos- 
ing up  an  incision,  whether  such  an  act  on  the  part 
of  an  operating  surgeon  constitutes  negligence  is  a 
question  of  some  nicety.  To  the  uneducated  mind  it 
would  seem  that  there  is  scarcely  any  excuse  for 
the  omission  of  a  surgeon  to  remove  all  sponges,  but 
it  is  claimed  that  it  is  not  always  easy  to  locate 
every  sponge  used,  and  remove  them  when  the  proper 
time  comes  for  their  removal. 

We  have  a  recent  case  in  point  decided  by  the  su- 
preme court  of  Georgia.  A  surgeon  performed  an 
operation  upon  a  charity  patient  in  a  city  hospital, 
with  the  aid  of  the  nurses  and  usual  attendants.  A 
small  sponge  or  gauze  pad  was  left  in  the  abdomen. 

The  usual  practice  in  such  cases,  we  may  say,  is  for 
the  nurse  to  hand  the  sponges  to  the  surgeon,  keep- 
ing count  of  the  number  used;  the  surgeon  places  the 
same  inside  the  body  of  the  patient,  and  takes  them 
out  again,  handing  them  to  the  nurse,  who  is  re- 
quired to  again  count  them.  Before  closing  the  in- 
cision, the  practice  pursued  in  the  leading  hospitals 
of  the  country  and  by  leading  operating  surgeons, 
when  ready  to  close  the  incision,  is  to  inquire  of  the 
attending  nurse,  whose  duty  it  is  to  take  and  count 
the  sponges  upon  their  removal,  how  many  sponges 
she  has.    Upon  receiving  answer  to  that  inquiry  the 
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surgeon  again  inquires  of  such  nurse  how  many 
she  needs,  meaning  how  many  have  been  used.  If 
the  surgeon  finds  upon  answer  to  his  last  inquiry 
that  all  the  sponges  which  he  has  used  have  been  re- 
turned to  the  nurse,  he  closes  the  incision.  If  he 
finds  that  they  have  not  been,  he  then  looks  for  the 
missing  sponges,  and  does  not  close  the  incision  until 
he  has  found  and  returned  to  the  nurse  all  the 
sponges  used.  And  some  eminent  surgeons  have 
printed  charts,  with  the  numbers  of  sponges,  from 
which  they  are  taken  for  use  and  to  which  they  are 
returned  when  used. 

Thus  we  see  that  by  this  practice  the  responsibil- 
ity rests  jointly  upon  surgeon  and  nurse,  the  former 
using  the  latter  as  his  assistant  to  aid  him  in  seeing 
to  it  that  he  does  not  leave  a  sponge  in  the  body  of 
the  patient.  This  being  the  prevailing  practice,  the 
law  should  hold  a  surgeon  responsible  for  neglect  to 
pursue  this  course. 

But  suppose  we  concede,  for  the  purpose  of  devel- 
oping the  true  rule  of  action,  in  such  cases,  that  some 
very  competent  skilled  surgeons  do  not  pursue  this 
course,  they  do  not  ask  the  pertinent  question  of  the 
nurse  as  to  whether  she  has  all  the  sponges,  but, 
on  the  contrary,  depend  entirely  upon  the  count  made 
by  the  nurse,  the  duty  being  hers,  not  theirs ;  would  a 
court  be  justified  in  instructing  the  jury  that  if  they 
found  that  this  was  the  course  usually  pursued  by 
operating  surgeons  of  knowledge,  skill  and  judgment, 
there  could  be  no  negligence? 

In  the  recent  case  referred  to  (Akridge  v.  Noble, 
114  Ga.  949,  41  S.  E.  78)  the  court  instructed  the 
jury  that  the  surgeon  must  use  ordinary  care  and 
skill  in  making  the  incision,  in  removing  parts  of  the 
body,  in  closing  up  the  incision,  and  due  care  in  the 
use  and  handling  the  sponges  or  pads.  In  this  case 
some  of  the  witnesses  testified  that  it  was  almost 
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impossible  for  the  surgeon  to  keep  in  his  mind  the 
exact  number  and  placing  of  the  sponges,  and  that 
he  must  rely  upon  the  count  of  another,  and  that 
if  the  surgeon  should  stop  at  the  critical  moment  to 
count  sponges  before  closing  the  wound,  the  patient 
might  die. 

The  appellate  court,  speaking  with  reference  to 
this,  says,  that  "it  would  never  do  to  turn  juries  loose 
to  fix  some  arbitrary  standard  ....  of  how  abdomi- 
nal surgery  ought  to  be  performed,  regardless  of  how 
the  surgeons  themselves  had  found  it  safest  and  best 
to  do."  The  jury  returned  a  verdict  against  the 
plaintiff  and  for  the  surgeon,  though  not  perhaps 
upon  the  testimony  of  the  surgeons,  which  tended  to 
show  that  the  operating  surgeon  had  used  due  care 
and  skill.  The  law  laid  down  by  the  reviewing 
court,  however,  is,  that  the  law  requires  of  the  sur- 
geon that  he  must  exercise  care  not  only  in  placing 
the  sponges,  but  also  in  removing  the  same,  because 
their  removal  is  a  part  of  the  operation.25 

We  are  safe  in  concluding,  therefore,  that  as  mat- 
ter of  law  it  is  negligence  on  the  part  of  an  operat- 
ing surgeon  to  fail  to  remove  all  the  sponges  from 
the  body  of  a  patient  upon  whom  he  performs  an 
operation,  without  regard  to  what  system  he  adopts 
to  insure  their  safe  removal.  That  he  is  the  respon- 
sible person,  and  must  adopt  such  a  method  of  count- 
ing as  will  insure  their  removal.  If  the  practice  of 
some  surgeons  is  to  rely  entirely  upon  the  nurse  in 
counting  and  seeing  to  it  that  all  are  removed,  then 
under  such  a  general  charge  to  the  jury  that  the  sur- 
geon must  use  due  care  and  skill  in  performing  the 
operation  and  in  the  use  and  handling  of  the  sponges, 
the  jury  would  be  justified  in  departing  from  the 
proposition  which  we  first  laid  down  in  this  discus- 
sion, viz.,  that  juries  in  determining  whether  there 

25  See  Tucker  v.  Gillette,  22  Ohio  C.  C.  664. 
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is  negligence  in  a  given  case  must  follow  the  testi- 
mony of  skilled  surgeons.  Juries  would  be  justified 
in  using  their  own  good  sense  and  consider  such  an 
act  negligence,  notwithstanding  such  testimony.  But 
a  trial  court  should  cover  these  points  in  the  charge 
in  unequivocal  terms. 

Other  illustrations  may  be  found  where  juries  may 
not  be  called  upon  to  rely  upon  the  testimony  of 
experts.  A  physician  may  have  knowledge  of  certain 
conditions  which  he  conceals  from  the  patient,  and 
neither  does  anything  for  the  relief  of  the  patient 
nor  informs  him  so  that  he  can  employ  another.  In 
such  a  case  his  negligence  is  plainly  apparent.26  So 
again  where  a  physician  fails  to  discover  and  remove 
a  remnant  of  the  afterbirth.27  A  majority  of  the 
cases  requiring  surgical  treatment  are  of  such  a  na- 
ture as  to  require  the  aid  of  expert  surgeons  in  deter- 
mining whether  or  not  there  has  been  negligence  on 
the  part  of  the  surgeon  in  a  given  case.. 

In  reducing  fractures,  and  the  subsequent  care 
which  must  be  taken  of  the  same,  in  the  amputation 
of  limbs,  and  the  necessity  therefor,  no  one  except 
he  be  an  expert  can  determine  whether  a  surgeon 
has  acted  with  prudence  in  a  particular  case.  The 
law  lays  down  the  general  rules  governing  the  gen- 
eral duty  of  the  surgeon  and  the  jury  with  the  aid 
of  professional  testimony  determines  whether  the 
surgeon  has  come  up  to  the  full  measure  of  his  duty. 

In  the  performance  of  all  operations  upon  the  hu- 
man body,  the  surgeon  must  bring  to  the  work  that 
degree  of  knowledge,  care,  and  skill  necessary  and 
usually  exercised  by  surgeons  of  ordinary  knowledge, 
care,  and  skill,  with  respect  to  the  particular  opera- 
tion called  in  question,  in  the  locality  of  the  residence 
of  the  surgeon  whose  conduct  may  be  called  in  ques- 

26  Lewis  v.  Dwinnell,  84  Me.  407,  24  Atl.  945. 

27  Moratzky  v.  Wirth,  67  Minn.  46,  69  N.  W.  480. 
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tion.  In  addition  to  this,  the  surgeon  must  use  his 
best  judgment.  This,  as  we  have  seen,  is  the  general 
rule  applicable  to  all  occasions. 

To  go  into  further  particularization  would  lead 
us  into  the  intricacies  of  surgery.  But  it  is  not  diffi- 
cult for  even  lawyers  and  judges  to  learn  the  course, 
with  its  variations,  usually  pursued  by  surgeons  in 
particular  cases.  The  general  formula  of  conduct 
may  perhaps  serve  all  purposes  in  judicial  investiga- 
tions into  the  acts  of  surgeons.  A  recent  case  calls 
to  our  attention  another  important  feature  of  duty. 
It  is  well  understood  that  many  operations  are  ex- 
tremely dangerous  to  life,  and  that  certain  precau- 
tionary measures  must  be  adopted  by  the  surgeon 
to  guard  against  an  anticipated  injury.  Reasonably 
prudent  surgeons  are  required  to  foresee  such  in- 
juries as  ordinarily  prudent  surgeons  may  reasonably 
expect  to  result,  and  to  guard  against  the  same.  It 
is  the  very  peril  of  physical  injury  which  necessitates 
a  code  of  precautions  in  diagnosis  and  treatment  by 
physicians  and  surgeons. 

For  instance,  the  precautions  to  render  an  opera- 
tion aseptic  are  adopted  for  no  other  reason  than 
that  every  physician  anticipates  injury  to  the  pa- 
tient as  probable  in  their  absence.  "It  is  unreason- 
able to  say  that  a  physician  may  improperly  and  neg- 
ligently excoriate  the  lining  of  a  delicate  internal 
organ,  and  escape  liability,  by  doubt  as  to  whether 
he  in  the  exercise  of  reasonable  care,  should  have 
anticipated  injury  to  the  patient  thereby.  The  re- 
lationship between  such  an  act  of  the  physician  and 
the  physical  condition  of  the  patient  is  so  intimate 
that  he  must  necessarily  anticipate  some  physical 
effect  as  the  result  of  such  operation,  and,  of  course, 
that  such  effect  will  be  bad  if  his  act  be  improper  or 
improperly  done."  This  is  perhaps  the  first  case 
where  there  is  found  a  declaration  of  the  necessity 


§§  372, 373  INJUEY  TO  PEESONAL  SECUEITY.  734 

of  this  element  of  anticipation  of  injury  from  pro- 
fessional negligence  in  medical  treatment  or  surgical 
operations.28 

§  372.  Violations  of  Duty— Other  Instances.— Failure 
to  properly  diagnose  a  case  so  as  to  enable  the  practi- 
tioner to  give  proper  treatment  constitutes  negli- 
gence;29 so,  in  case  of  a  fracture,  if  a  hand  and  arm 
is  bandaged  so  tightly  as  to  cause  inflammation;30 
or  where  splints  and  bandages  are  improperly  ap- 
plied31 or  where  a  dislocation  of  a  shoulder  is  not 
properly  reduced;32  or  failure  to  properly  extend  a 
broken  limb  so  that  a  wound  does  not  properly  heal,33 
are  instances  of  professional  neglect  where  a  phy- 
sician or  surgeon  is  held  liable. 

In  determining  a  question  of  liability  it  must  be 
remembered  that  a  surgeon  cannot  be  charged  with 
a  want  of  skill,  "simply  because  he  does  not  succeed 
in  accomplishing  the  desired  result.  Human  skill 
cannot  relieve  all  infirmities,  ills  or  injuries  to  which 
mankind  is  subject,  and  the  only  test,  therefore,  that 
can  be  applied  is,  whether  in  a  given  case  the  sur- 
geon has  exercised  reasonable  skill  and  attention  in 
his  treatment  of  the  patient  who  has  placed  himself 
under  his  care,  and  whom  the  latter  has  undertaken 
to  treat."34 

§  373.  Liability  of  Physician  for  Neglect  of  Another 
Sent  in  His  Stead. — The  ordinary  rule  that  a  party  em- 
ploying a  person  who  follows  a  distinct  and  independ- 

28  Allen  v.  Voje  (Wis.),  89  N.  W.  924. 

29  Gedney  v.  Kingsley,  16  N.  Y.  Supp.  792. 

30  Link  v.  Sheldon,  136  N.  Y.  1,  32  N.  E.  696;  Boldt  v.  Murray,  2 
N.  Y.  St.  Rep.  232. 

31  Ritchey  v.  West,  23  111.  385. 

32  Rowe  v.  Lent,  42  N.  Y.  St.  Rep.  432. 

33  Barnes  v.  Means,  82  111.  379,  25  Am.  Rep.  328. 

34  Rowe  v.  Lent,  supra. 
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ent  occupation  of  his  own  is  not  responsible  for  the 
negligent  or  improper  act  of  the  other,  is  held  applica- 
ble where  a  physician,  while  temporarily  absent  or 
when  unable  to  attend  a  patient  whom  he  has  prom- 
ised to  attend,  sends  another  physician  to  wait  upon 
such  patient,  thus  holding  that  the  physician  who 
sends  the  other  physician  is  not  liable  for  the  latter's 
neglect.35 

§374.  Established  Modes  of  Practice  Must  be  Fol- 
lowed.— There  are  in  many,  matters  coming  within  the 
general  practice  of  medicine  and  surgery,  established 
modes  of  practice  and  treatment  in  particular  cases, 
and  the  law  very  wisely  requires  that  "some  stand- 
ard by  which  to  determine  the  propriety  of  treat- 
ment must  be  adopted;  otherwise  experiment  will 
take  the  place  of  skill,  and  the  reckless  experimental- 
ist the  place  of  the  educated,  experienced  practi- 
tioner."3e  Before  it  can  be  said  that  there  is  any  es- 
tablished mode  of  treatment,  it  must  appear  that  ac- 
cording to  the  general  consensus  of  opinion  of  medi- 
cal men,  that  it  is  so  considered,  and  is  followed  by 
the  ordinary  practitioner.  It  matters  not  then  how 
much  skill  a  physician  or  surgeon  may  have,  if  he 
does  not  follow  the  established  mode  of  treatment  in 
the  particular  case,  this  fact  may  be  taken  by  the 
jury  as  evidence  of  the  want  of  such  skill.37 

§375.  Consent  of  Patient  to  Operation.— The  ques- 
tion of  the  necessity  of  consent  on  the  part  of  one 
submitting  to  an  operation  has  not  received  much 
consideration  at  the  hands  of  the  courts  of  this  coun- 
try or  in  England.     The  time  has  been  that  a  surgi- 

35  Meyers  v.  Holborn,  58  N.  J.  L.  193,  55  Am.  St.  Hep.  606,  33 
Atl.  389. 

36  Carpenter  v.  Blake,  60  Barb.  488;  Hesse  v.  Knippel,  1  Brown 
(Mich.),  109;  Winner  v.  Lathrop,  67  Hun,  511,  22  N.  Y.  Supp.  516. 

37  Jackson  v.  Burnham,  20  Colo.  532,  39  Pac.  577. 
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cal  operation  was  regarded  in  a  most  unfavorable 
light,  and  even  now  when  they  are  of  frequent  oc- 
currence, there  is  a  strong  prejudice  against  them 
existing  in  the  minds  of  many.  It  is  an  undisputable 
fact  that  when  an  abdominal  or  other  like  serious 
operation  is  to  be  performed,  there  is  no  certainty 
as  to  whether  the  patient  will  live  through  it  or  not. 
And  again,  though  a  surgeon  may  advise  a  patient 
that  such  an  operation  is  necessary  to  save  his  life, 
there  can  be  no  certainty  that  this  will  be  the  result. 
Therefore,  between  these  two  alternatives,  the  pa- 
tient must  be  the  final  arbiter  as  to  whether  he  shall 
take  his  chances  with  the  operation,  or  take  his 
chances  of  living  without  it.  Such  is  the  natural 
right  of  the  individual  which  the  law  recognizes  as 
a  legal  right.  Consent,  therefore,  of  an  individual 
must  be  either  expressly  or  impliedly  given  before 
a  surgeon  may  have  the  right  to  operate. 

The  courts,  so  far  as  we  discover  the  question  to 
have  been  considered,  are  inclined  to  hold  that  when 
a  person  submits  to  acts  of  preparation,  which  nat- 
urally suggest  that  an  operation  is  to  be  performed, 
together  with  the  advice  of  the  surgeon  that  it  is  nec- 
essary, and  when  there  is  a  voluntary  submission  on 
the  part  of  the  patient  to  the  operation,  this  con- 
stitutes implied  consent.  This  is  as  it  should  be. 
A  patient  naturally  shrinks  from  an  operation,  nat- 
urally protests  against  it,  but  generally  tacitly  ac- 
quiesces and  submits,  which  should  constitute  the 
necessary  consent. 

If  there  is  voluntary  submission  to  an  operation 
by  a  patient,  consent  will  be  presumed,  unless  such 
patient  is  the  victim  of  a  false  and  fraudulent  mis- 
representation, as  to  the  kind  of  an  operation  to  be 
performed.38    But  a  surgeon  cannot  be  held  for  neg- 

38  State  v.  Housekeeper,  70  Md.  162,  70  Am.  St.  Rep.  340,  16 
Atl.  382. 
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lect  if  the  condition  proves  to  be  different  from  his 
diagnosis,  if  in  making  the  same  and  advising  an  op- 
eration, he  exercises  such  reasonable  skill  and  knowl- 
edge and  judgment  as  would  have  been  exercised  un- 
der similar  conditions  and  circumstances,  and  in  the 
locality,  by  a  surgeon  of  ordinary  skill  and  knowledge 
and  judgment. 

A  much  more  serious  question  is  presented  where 
a  patient  is  in  such  condition  as  to  be  incapable  of 
giving  consent  to  an  operation  which  may  be  deemed 
necessary  to  save  his  life.  Frequently  there  are  in- 
stances of  this  kind  in  emergency  cases,  in  cases  of 
accident,  where  a  patient  is  found  in  an  unconscious 
condition,  is  rushed  to  a  hospital  in  an  ambulance, 
having  no  relatives  present,  and  the  surgeon  called 
in,  in  the  reasonable  exercise  of  knowledge  and  skill 
and  using  his  best  judgment,  deem®  it  necessary,  to 
save  his  life,  to  perform  an  operation,  which  is  ac- 
cordingly done  without  the  consent  of  anyone.  If  it 
can  be  said  that  merely  because  the  patient  did  not 
consent  in  such  a  case,  that  he,  in  case  he  survives, 
can  maintain  an  action  against  the  surgeon,  then  the 
rule  that  consent  is  necessary  would  be  unjust  in  its 
operation.  This  would  be  the  logical  result  in  some 
cases  if  we  were  to  regard  the  rule  requiring  consent 
as  necessary  in  all  cases. 

We  may  be  pardoned  for  referring  to  a  case  com- 
ing within  our  experience. 39 

39  Awoman  consulted  her  family  physician,  who  advised  her  that 
an  operation  was  necessary,  and  that  she  should  go  to  a  hospital  and 
have  the  surgeon  of  the  hospital  treat  her.  The  surgeon,  upon 
examination  in  the  presence  of  physicians  and  nurses,  advised  that 
an  abdominal  operation  was  necessary  to  save  her  life.  She  sub- 
mitted to  the  preparation  without  protest,  the  operation  was  suc- 
cessful, she  became  a  well  woman,  but,  finding  that  she  was  with- 
out  the  power  of  procreation,  declaring  that  the  operation  was  with- 
out her  consent,  brought  suit  against  the  surgeon,  the  sole  ground 
being  the  want  of  consent,  it  being  the  opinion  of  the  best  sur- 
Torts,  Vol.  I— 47 
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In  an  unreported  English  case,  Beatty  v.  Culling- 

geons  that  the  course  pursued  was  the  only  one  to  be  followed  in 
the  treatment  of  such  a  case  surgically.  The  court,  Williams,  J., 
in  the  charge  correctly  stated  the  law,  which,  because  of  the 
scarcity  of  legal  discussion  upon  this  point,  we  feel  justified  in 
here  inserting:  "Did  the  defendants  ....  without  the  consent  of 
the  plaintiff  unlawfully  perform  upon  said  plaintiff  the  operation 
complained  of?  If  you  should  find  that  said  operation  was  per- 
formed, you  will  then  determine  whether  or  not  it  was  with  the 
consent  of  the  plaintiff.  She  alleges  that  it  was  without  her  con- 
sent, and  it  is  incumbent  upon  her  to  prove  this  charge.  The  con- 
sent of  a  person  submitting  to  an  operation  is  presumed,  unless  he 
was  the  victim  of  a  false  and  fraudulent  misrepresentation.  In 
this  case,  unless  the  evidence  shows  that  C.  was  misled  by  a  false 
and  fraudulent  misrepresentation  as  to  her  physical  condition  and 
the  necessity  of  the  operation,  she  is  presumed  to  have  consented 
to  the  performing  of  Such  operation.  But  such  false  and  fraudu- 
lent misrepresentation,  if  relied  upon,  is  a  material  fact  to  be  estab- 
lished by  proof  the  same  as  any  other  material  fact The  con- 
sent of  the  plaintiff  was  necessary  before  the  defendants  .... 
could  lawfully  perform  the  operation  which  it  is  claimed  was  per- 
formed. If  such  consent  was  not  given,  then  said  defendants  had 
no  right  to  operate  in  the  manner  complained  of.  But  if  O.  could 
not  appreciate  and  know  her  condition,  and  if  she  placed  herself 
in  the  care  and  hands  of  said  defendants  authorizing  them  to  do 
whatever  seemed  reasonable  from  their  knowledge  and  skill  as 
physicians  and  surgeons,  to  save  her  life  or  to  protect  her  from 
continued  and  serious  illness,  such  acts  on  her  part  may  be  taken 
as  her  consent  to  the  performing  of  such  operation  as  was,  in 
the  exercise  of  ordinary  surgical  care  and  skill,  considered  reason- 
ably necessary,  and  in  that  event  it  will  not  be  necessary  for  you 

to  find  that  she  gave  express  consent If  you  find  that  the 

consent  of  plaintiff  was  given  for  an  operation,  which  was  termed 
the  scraping  of  the  womb,  and  that  she  did  not  consent  to  the 
operation  which  is  claimed  to  have  been  performed,  then  the  con- 
sent to  the  scraping  of  the  womb  cannot  be  interposed  to  excuse 
said  defendants  or  to  justify  them  in  the  performing  of  some  other 
different  operation.  In  determining  whether  or  not  the  consent  of 
the  plaintiff  was  given  for  the  performing  of  the  operation  charged 
you  may  consider  the  testimony  concerning  conversations  between 
the  plaintiff  and  said  defendants,  as  well  as  the  extent  and  nature 
of  the  preparation  made,  with  the  knowledge  and  understanding  of 
the  plaintiff,  for  the  performing  of  such  operation.  The  consent 
of  relatives  or  friends  of  plaintiff  was  not  necessary  to  authorize 
the    defendants  ....  to    perform    said    operation":    Cuthreil    v. 
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worth,40  the  question  of  consent  was  involved  in  the 
case  of  an  unmarried  woman,  who  consulted  an  emi- 
nent surgeon.  She  claimed  that  she  gave  instruc- 
tions that  if  the  ovaries  were  found  diseased  that  he 
must  not  remove  them,  to  which  the  surgeon  replied, 
"You  must  leave  that  to  me,"  which  plaintiff  denied 
hearing.  The  court  charged  the  jury  that  she  tacitly- 
consented  to  the  operation. 

§  376.  Same— Who  Must  Consent.— The  question 
as  to  who  must  consent  to  the  performance  of  an 
operation  is  one  of  more  consequence.  It  is  decided 
that  consent  of  the  husband  is  unnecessary  in  case 
of  an  operation  upon  the  wife.41  But  where  an 
operation  is  to  be  performed  upon  an  infant  or 
person  non  compos  mentis,  who  is  to  give  consent  is 
not  decided.  One  writer  expresses  the  view  that 
the  consent  of  the  parent  should  not  be  necessary  be- 
fore operating  upon  a  child  of  sufficient  age  and  dis- 
cretion to  understand  the  nature  and  effect  of  the 
operation.42  But  it  seems  that  there  are  considera- 
tions which  make  it  the  right  and  the  duty  to  give 
or  withhold  his  consent  under  most  circumstances. 
The  parent  is  the  guardian  of  the  person,  has  the 
right  to  the  control  of  his  person,  is  under  the  obliga- 
tion to  furnish  him  the  necessaries  of  life,  including 
medical  or  surgical  treatment. 

§  377.    Physician  or  Surgeon  of  Hospital  not  Its  Agent. 

It  is  customary  for  all  hospitals,  public,  charitable,  or 
those  conducted  under  municipal  authority,  to  have 

Protestant  Hospital  et  al.,  Franklin  County,  Ohio,  Common  Pleas 
Court,  unreported. 

40  Q.  B.  Div.;  44  Cent.  L.  J.  153,  editorial;  Taylor  on  Law  Re- 
lating to  Physicians,  313. 

41  State  v.  Housekeeper,  70  Md.  162,  70  Am.  St.  Rep.  340,  16  Atl. 
382. 

42  Taylor  on  Law  Relating  to  Physicians,  315. 
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a  hospital  corps  of  regular  physicians  or  surgeons, 
who  hold  themselves  in  readiness  to  treat  patients 
coming  into  the  hospitals,  whether  charity  or  pay  pa- 
tients. In  the  case  of  charitable  hospitals,  the  rule, 
as  shown  elsewhere,43  is,  that  it  is  not  liable  for  any 
neglect  of  nurse  or  physician  in  the  treatment  of  a 
patient,  pay  or  charity.  In  the  case  of  the  charity 
patient,  the  physician  is  none  the  less  liable,  because 
the  hospital  is  relieved,  because  of  the  fact  that  the 
physician  is  the  regular  physician  or  surgeon  of  the 
hospital.  There  is  no  relation  of  master  or  servant, 
nor  principal  and  agent,  and  while  we  find  no  decided 
case  upon  the  point,  the  controlling  principle  does 
not  seem  different  from  that  applied  where  an  em- 
ployer, as  a  railway  company  or  a  manufacturer,  se- 
lects a  regular  surgeon  to  attend  all  injured  em- 
ployees, the  company  cannot,  under  the  doctrines  of 
agency,  be  held  responsible  for  the  neglect  of  the 
physician  or  surgeon,  if  it  has  exercised  proper  care 
in  his  selection.44 

A  manufacturing  or  railway  company  cannot  be 
expected  to  be  possessed  of  sufficient  knowledge  and 
skill  as  to  be  able  to  supervise  the  acts  of  skilled  and 
learned  physicians  or  surgeons,  and  hence  cannot  be 
held  liable  for  their  acts.  No  more  can  be  expected 
of  a  hospital.  And  so  the  converse  ought  to  be,  and 
undoubtedly  is,  true.  If  there  is  no  responsibility 
on  the  part  of  the  hospital  for  the  acts  of  the  physi- 
cian or  surgeon,  because  of  no  affinity  between  them 
as  to  their  acts,  there  certainly  can  be  no  immunity 
on  the  part  of  a  regular  physician  of  a  hospital  mere- 
ly because  the  latter  is  not  responsible. 

43  Ante,  sec.  110. 

44  Laubheim  v.  De  Koninglyke  N.  S.  Co.,  107  N.  Y.  228,  1  Am. 
St.  Rep.  815,  13  N.  E.  781;  Pittsburgh  etc,  R.  Co..  v.  Sullivan,  141 
Ind.  83,  50  Am.  St.  Rep.  313,  40  N.  E.  138;  Quinn  v.  Railroad,  94 
Tenn.  713,  45  Am.  St.  Rep.  767,  30  S.  W.  1036;  Myers  v.  Holborn, 
58  N.  J.  L.  193,  55  Am.  St.  Rep.  606,  33  Atl.  389. 
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And  furthermore,  the  general  doctrine  that  a  party 
who  employs  a  person  who  follows  a  distinct  and  in- 
dependent occupation  of  his  own  is  not  responsible 
for  negligent  acts  of  the  latter,43  may  be  resorted 
to  to  show  that  the  physician  or  surgeon  alone  is  re- 
sponsible, and  hence  may  not  claim  immunity. 

§378.  Contributory  Negligence  of  Patient— Effect  — 
The  law  of  contributory  negligence  as  applied  to 
cases  of  malpractice  is  slightly  different  in  its  opera- 
tion than  in  other  cases  of  negligence.  In  ordinary 
cases,  contributory  negligence  of  a  plaintiff  to  have 
a.  controlling  effect  must  operate  as  an  efficient  cause 
of  the  injury  complained  of.  It  must  have  a  causal 
connection  with  the  act  complained  of.  In  actions 
of  malpractice,  an  act  of  neglect  on  the  part  of  the 
patient  may  occur  concomitantly  with  the  acts  of  neg- 
lect on  the  part  of  the  physician,  but  not  previously 
thereto.  It  may  also  occur  subsequent  to  the  negli- 
gence of  the  physician  or  surgeon.  Whenever  the 
negligence  of  the  patient  occurs  subsequent  to  the 
^negligence  of  the  physician  or  surgeon,  and  contrib- 
utes substantially  to  the  injury  of  which  the  patient 
complains,  then  it  may  be  shown,  not  strictly  as  a  de- 
fense, not  for  the  purpose  of  destroying  his  right,  but 
by  way  of  mitigation  of  damages.46 

The  rule  is  sometimes  not  stated  with  that  accur- 
acy with  which  it  ought  to  be  applied  from  the  nature 
of  the  cases.  In  Missouri,  it  is  said  with  reference 
to  its  application  to  cases  of  this  character:  "The  rule 
in  such  cases  seems  to  be  that  if  the  plaintiff  substan- 
tially contributed  to  the  injury  by  his  improper  or 
negligent  conduct,  he  cannot  recover;  but  if  the  in- 
jury was  occasioned  by  the  improper  or  negligent  con- 

45  Meyers  v.  Holborn,  supra. 

46  Du  Bois  v.  Decker,  130  N.  Y.  325,  27  Am.  St.  Rep.  529,  29  N. 
E.  313;  Lawson  v.  Conaway,  37  W.  Va.  159,  38  Am.  St.  Rep.  17, 
16  S.  E.  564;  Sanderson  v.  Holland,  39  Mo.  App.  233. 
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duct  of  the  defendant,  and  the  plaintiff  did  not  sub- 
stantially contribute  to  produce  it,  then  the  latter 
would  be  entitled  to  the  verdict." 47  In  Ohio,  it  is 
e  aid  that  "if  his  patient  neglects  to  obey  the  reason- 
able instructions  of  the  surgeon,  and  thereby  contrib- 
utes to  the  injury  complained  of,  he  cannot  recover 
for  such  injury."48 

Properly  applied  to  appropriate  facts  as  the  rule 
is  stated  in  these  two  states,  no  objections  can  be 
urged,  perhaps.  In  the  Missouri  case,  the  general 
treatment  of  a  limb  which  had  been  broken  was  com- 
plained of,  and  not  merely  the  adjustment  of  the 
bones  in  the  first  instance.  In  such  case,  the  neglect 
of  the  patient  in  following  instructions  as  to  the  treat- 
ment would  operate  against  recovery  on  that  ground, 
but  not  as  against  the  neglect  in  the  setting.  So  is 
the  rule  stated  in  the  Ohio  case  sound  as  applied  to 
the  facts  of  the  case,  the  complaint  being  that  the  pa- 
tient neglected  to  follow  instructions  as  to  the  care 
of  a  swollen  and  diseased  foot  and  ankle. 

Where,  however,  the  contributory  negligence  com- 
plained of  is  so  far  removed  from  the  negligence  of 
the  physician  or  surgeon  complained  of,  or  is  subse- 
quent thereto,  the  neglect  of  the  patient  consisting 
in  the  lack  of  care  will  not  defeat  the  action,  but  only 
operate  by  way  of  mitigation.49  But  where  the  neg- 
lect of  the  patient  is  contemporaneous  with  that  of 
the  physician  or  surgeon,  then  it  operates  as  a  full 
defense.50  If  a  patient  is  delirious  and  cannot  be 
made  to  understand  proposed  treatment,  the  surgeon 
must  then  co-operate  with  the  patient's  immediate 
family,  and  if  the  latter  refuse  to  allow  the  treatment 
the  surgeon  is  exonerated.51 

47  West  v.  Martin,  31  Mo.  375,  80  Am.  Dec.  107. 

48  Geiselman  v.  Scott,  25  Ohio  St.  86. 

49  Ante,  note  46,  cases. 

bo  Xoung  v.  Mason,  8  Ind.  App.  264,  35  N.  E.  521. 
51  Littlejohn  v.  Abogart,  95  111.  App.  605. 
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§  379.  Pharmacist— Duties  and  Liabilities.— The 
pharmacist  occupies  a  very  responsible  position  in 
every  community,  because  of  the  fact  that  he  deals 
in  medicines  and  poisonous  drugs  whose  properties, 
and  often  the  very  names,  are  unknown  to  those  to 
whom  he  sells  them  and  it  requires  great  skill  and 
knowledge  to  be  able  to  handle  them  carefully  and 
properly.  If  he  gives  them  in  certain  quantities  or 
combinations  they  may  preserve  health,  but  should 
he  make  a  mistake,  it  is  apt  to  endanger  life.  The 
responsibility  may  be  divided  between  the  physician 
and  druggist,  and  still  the  latter  should  know  not 
only  the  names,  but  the  qualities  of  all  the  medicines 
which  he  handles,  especially  whether  they  are  of  a 
dangerous  character,  and  to  this  end  the  state  very 
properly  in  the  exercise  of  its  police  power  prescribes 
certain  regulations  to  compel  proper  qualifications 
of  persons  who  engage  in  the  business.  At  common 
law  it  is  considered  that  a  druggist  would  only  be  lia- 
ble for  his  mistakes  in  selling  one  drug  for  another, 
and  hence  not  liable  when  he  fills  a  prescription  ac- 
curately according  to  its  terms,  which  turns  out  dis- 
astrously.51* 

The  measure  of  care  required  of  apothecaries  as  ex- 
pressed in  some  of  the  decisions  is  that  degree  of 
care  which  is  "proportionate  to  the  gravity  of  the  in- 
jury which  would  result  from  a  want  of  care,"  or  com- 
mensurate with  the  danger  involved;  the  skill  em- 
ployed must  correspond  with  that  superior  knowl- 
edge of  the  business  which  the  law  requires.52  They 
are  required  to  be  extraordinarily  skillful,  and  to  use 
the  highest  degree  of  care  known  to  practical  men  to 

Bia  Ray  v.  Burbank,  61  Ga.  505,  1  Am.  Rep.  103. 
52  Beckwith  v.  Oatman,  43  Hun,  265;  Walton  v.  Booth,  34  La. 
Ann.  913;  Allan  v.  State,  132  N.  Y.  91,  28  Am.  St.  Rep.  556,  30  N. 

E.  482. 
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prevent  injury  from  the  use  of  drugs,  poisons  or  medi- 
cines.53   So  it  is  held  that  such  persons  are  held  lia- 
ble for  the  very  slightest  negligence.54    In  one  state 
they  are    held    to  the    observance  of    only  ordinary 
care.55    Thus,  druggists  have  been  held  for  negligent 
mistakes  in  selling  belladonna  for  extract  of  dande- 
lion,56 and  laudanum  for  rhubarb,57  and  spirits  of 
camphor  for  camphor  water.58  and  morphine  for  qui- 
nine,59 and  carbolic  acid  for  spirits  of  niter,60  and 
sulphate  of  zinc  for  epsom  salts,61  and  tartaric  acid 
for  Eochelle  salts.62    Some  authorities  conclude  from 
the  fact  of  a  mistake  being  made  that  there  is  conclu- 
sive evidence  of   a  want  of    due  care,  and   that  the 
apothecary  cannot  escape  liability  by  showing  that 
he  has  been  extraordinarily  careful  in  general.     It  is 
said,  too,  that  he  must  know  the  properties  of  all  of 
the  drugs,  and  be  able  to  distinguish  between  them, 
and  that  he  must  qualify  himself  to  be  able  to  attend 
to  his  business  of  compounding  drugs  and  vending 
them  so  that  one  drug  may  not  be  sold  for  another, 
and  that  when  a  prescription  is  presented  the  proper 
medicine,  and  no  other,  shall  be  used  in  mixing  and 
compounding  it.     And  that  he  cannot  escape  a  lia- 
bility upon  the  mere  pretext  that  it  was  a  pure  acci- 

63  Howes  v.  Rose,  13  Ind.  App.  674,  55  Am.  St.  Rep.  251,  42  N. 
E.   303. 
S4  See  cases  ante,  notes,  52,  53. 
65  Simonds  v.  Henry,  39  Me.  155,  63  Am.  Dec.  611. 

56  Smith  v.  Hayes,  23  111.  App.  244;  Thomas  v.  "Winchester,  6 
N.  Y.  397,  57  Am.  Dec.  455. 

57  Norton  v.  Sewall,  106  Mass.  143,  8  Am.  Rep.  298. 

58  McCubbin  v.  Hastings,  27  La.  Ann.  713. 

59  Brunswig  v.  White,  70  Tex.  504,  8  S.  W.  85. 

60  Hall  v.  Rankin,  87  Iowa,  261,  54  N.  W.  217. 

61  Brown  v.  Marshall,  47  Mich.  576,  41  Am.  Rep.  728,  11  N.  W. 
392;  Walton  v.  Booth,  34  La.  Ann.  913. 

62  Hawes  v.  Rose,  13  Ind.  App.  674,  55  Am.  St.  Rep.  251,  42  N. 
E.  303. 
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dent,  and  that  he  exercised  extraordinary  care.  This, 
therefore,  approaches  an  absolute  liability.63 

The  better  rule  appears  to  be  that  the  gist  of  all 
actions  against  druggists  for  damages  is  the  want  of 
care  and  against  the  rule  of  absolute  liability;  that 
while  the  very  fact  of  a  mistake  may  be  evidence  of 
a  want  of  due  care,  it  cannot  dispense  with  a  proof  of 
actual  negligence.04  The  general  rule  that  the  mis- 
take or  negligence  of  a  pharmacist  must  be  the  proxi- 
mate cause  of  the  injury  to  hold  him  liable  applies.65 

§  380.    Same  Continued— Wholesaler  and  Retailer — 

Their  Liability. — The  question  of  the  liability  of  manu- 
facturer and  retailer  in  the  handling  of  dangerous  ar- 
ticles, including  poisons,  has  been  incidentally  re- 
ferred to  at  a  former  section;66  and  no  further  refer- 
ence will  be  made  to  the  subject  here.  The  duty  of 
the  druggist  is  not  alone  to  the  person  to  whom  he 
sells  drugs,  but  it  extends  to  all  persons  to  whom  his 
negligence  has  been  the  proximate  cause  of  injuries 
without  any  contributory  negligence  on  their  part.67 
Consequently,  it  is  held  that  the  wholesaler  who  sells 
to  the  retail  druggists  a  bottle  of  belladonna  labeled 
"dandelion"  has  been  held  liable  to  one  to  whom  the 
retailers  sell  some  of  the  contents  thereof  as  extract 
of  dandelion.68  Of  course,  the  wholesaler  cannot  be 
held  liable  if  the  mistake  is  not  the  proximate  cause 
of  the  injury,  as,  for  example,  in  the  sale  of  sulphide 
of  antimony  for  black  oxide  of  manganese,  both  being 

63  Fleet  v.  Hollencamp,  13  B.  Mon.  219,  56  Am.  Dec.  563;  Hams- 
ford  v.  Payne,  11  Bush,  380. 

64  Brown  v.  Marshall,  47  Mich.  576,  41  Am.  Rep.  728,  11  N.  W. 
392;  Beckwith  v.  Oatman,  43  Hun,  265. 

65  Rabe  v.  Sommerbeck,  94  Iowa,  656,  63  N.  W.  458. 

66  Ante,  sees.  7,  244. 

67  Peters  v.  Johnson  (W.  Va.),  41  S.  E.  190. 

68  Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455;  Peters 
v.  Johnson  (W.  Va.),  41  S.  B.  190. 
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harmless  drugs,  where  the  injury  results  from  the 
combination  of  the  two  drugs  by  the  purchaser,  which 
forms  an  explosive.69  On  the  other  hand,  the  mistake 
on  the  part  of  a  wholesaler  does  not  excuse  the  re- 
tailer who  is  negligent  in  not  discovering  the  real  na- 
ture of  the  drug  he  is  selling.  This  rule  imposes  one 
of  the  most  important  duties  upon  the  druggist  in 
knowing  and  ascertaining  the  nature  of  all  the  drugs 
which  he  handles.70  The  retail  druggist  is  also  liable 
for  the  negligent  act  of  his  clerk  the  same  as  in  any 
other  occupation  or  business.71  There  is  no  liability 
on  the  part  of  the  druggist  who  recommends  a  pre- 
scription and  fills  the  same  accurately,  where  he  is 
guilty  of  no  bad  faith,  and  there  is  nothing  dangerous 
to  life  in  the  medicine;72  nor  for  the  mistake  of  one 
who  helps  himself  to  a  drug  gratuitously,  even  though 
his  mistake  is  caused  by  the  fact  that  the  druggist 
himself  made  the  same  mistake;73  nor  for  refusal  to 
fill  a  prescription.74  In  a  recent  case  arising  with  re- 
spect to  the  sale  of  patent  or  proprietary  medicine 
furnished  by  the  compounder  to  druggists,  it  is  held 
that  the  retailer  is  not  required  to  analyze  the  con- 
tents of  each  bottle  or  package,  and  cannot  be 
charged  with  negligence  by  delivering  the  same  to  a 
consumer  with  the  label  of  the  patentee  on  it,  for  any 
injury  occurring  to  the  purchaser  from  its  use,  in  this 
case  death  resulting.75 

69  Davidson  v.  Nichols,  11  Allen,  514. 

70  Hawes  v.  Rose,  13  Ind.  App.  674,  55  Am.  St.  Rep.  251,  42  N. 
E.  303. 

7i  Hargrave  v.  Vaughn,  82  Tex.  347,  18  S.  W.  695;  Brown  v.  Mar- 
shall, 47  Mich.  576,  41  Am.  Rep.  728,  11  N.  W.  392;  McCubbin  v. 
Hastings,  27  La.  Ann.  713. 

72  Ray  v.  Burbank,  61  Ga.  505,  34  Am.  Rep.  103. 

73  Gwynn  v.  Duffield,  66  Iowa,  708,  55  Am.  Rep.  286,  24  N.  W. 
523;  S.  0.,  61  Iowa,  64,  47  Am.  Rep.  803,  15  N.  W.  594. 

74  Tarleton  v.  Legart,  46  La.  Ann.  1368,  49  Am.  St.  Rep.  353,  16 
South.  180. 

75  West  v.  Emanuel,  198  Pa.  St.  180,  47  Atl.  264. 
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§  381.    Same  Continued— Contributory  Negligence  — 

The  rule  of  contributory  negligence  applies  if  the  pur- 
chaser himself  is  guilty  of  contributory  negligence 
as  a  proximate  cause  of  the  injury  in  which  case  there 
can,  of  course,  be  no  recovery.70 

76  Gwynn  v.  Duffleld,  61  Iowa,  64,  47  Am.  Rep.  803,  15  N.  "W. 
594;  Wohlfahart  v.  Beckert,  92  N.  Y.  490,  44  Am.  Rep.  406;  Davis 
v.  Guarnieri,  45  Ohio  St.  470,  4  Am.  St.  Rep.  548,  15  N.  B.  350. 
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ports. 
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§  410.  Privileged  cases  in  libel— Newspaper  comment  upon  acts 
of  public  officials. 

§  411.  Same — Comments  upon  qualifications  of  candidates  for  of- 
fice. 

§  412.    Malice  as  an  element  of  slander  and  libeL 

§  382.  Slander  and  Libel— Defined  and  Explained. — ■ 
A  good  reputation  is  of  great  value  in  the  eyes  of  the 
law,  and  is  jealously  guarded.  A  man's  reputation 
and  character  are  deemed  good  by  presumption  of 
law,  and  if  attacked  in  any  unwarranted  manner, 
their  injury  is  redressed  to  the  fullest  extent,  and 
their  assailant  punished  with  the  severest  penal- 
ties. The  attack  on  one's  reputation  may  be  by 
direct  assault,  as  in  slander  and  libel,  or  in  an  in- 
direct manner  by  malicious  prosecution.  The  latter 
subject  is  discussed  in  another  chapter,1  and  the 
others  are  the  subject  of  the  present  discussion. 

Slander  and  libel  may  be  broadly  denned  as  def- 
amation of  the  reputation  of  persons,  the  first  by 
oral  or  fugitive  utterances,  the  second  by  means  of  a 
permanent  nature.  The  distinguishing  feature  has 
often  been  said  to  be  that  slander  appeals  to  the  ear 
and  libel  to  the  eye,  but  the  raised  letters  of  the 
blind  which  are  read  by  touch  would  undoubtedly 
be  libel,  and  a  phonographic  record  which  may  be  re- 
peatedly used  should  also  be  libel.  On  the  other 
hand,  the  sign  language  of  the  deaf  and  dumb  ap- 
peals to  the  eye,  but  is  not  on  that  account  libel. 
The  true  distinction  in  regard  to  form  is  as  to 
whether  it  is  permanent  or  evanescent. 

As  to  what  matter  is  libelous  and  what  is  slander- 
ous, the  courts  have  recognized  a  distinction  which 
will  be  discussed  later  on  in  another  section.2  In 
this  connection,  however,  it  has   been  said  in  a  gen- 

i  Chapter  27. 
2  Post,  sec.  392. 
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eral  way  that  "libel  is  a  censorious  or  ridiculing 
writing,  picture,  or  sign  made  with  a  mischievous 
and  malicious  intent  toward  government  magis- 
trates or  individuals" 3  and  that  "any  publication 
the  tendency  of  which  is  to  degrade  and  injure 
another  person,  or  to  bring  him  into  contempt, 
hatred,  or  ridicule,  or  which  accuses  him  of  a  crime 
punishable  by  law,  or  of  an  act  odious  and  disgrace- 
ful in  society  is  a  libel."  4  Also,  slander  is  defined 
as  the  imputation:  1.  Of  some  temporal  offense  for 
which  the  party  might  be  indicted  and  punished  in 
the  temporal  courts;  2.  Of  an  existing  contagious 
disorder  tending  to  exclude  the  party  from  society; 
3.  Of  an  unfitness  or  inability  to  perform  the  duties 
of  an  office  of  honor;  4.  Words  prejudicing  a  person  in 
his  lucrative  profession  or  trade;  5.  Any  untrue 
words  occasioning  actual  damage.5 

Probably  the  most  comprehensive  classification,  and 
the  one  from  which  the  materials  for  all  subsequent 
attempts  have  been  drawn,  is  that  of  Justice  Clifford 
in  Pollard  v.  Lyon,8  as  follows:  "1.  Words  falsely 
spoken  of  a  person  which  impute  to  the  party  some 
criminal  offense  involving  moral  turpitude,  for 
which  the  party,  if  the  charge  is  true,  may  be  in- 
dicted and  punished;  2.  Words  falsely  spoken  of  a 
person  which  impute  that  the  party  is  infected  with 
some  contagious  disease,  where,  if  the  charge  is  true, 
it  would  exclude  the  party  from  society;  3.  Defama- 
tory words  falsely  spoken  of  a  person  which  impute 
to  the  party  unfitness  to  perform  the  duties  of  an 
office  or  employment  of  profit,  or  want  of  integrity 

3  Alexander  Hamilton,  arguendo;  People  v.  Crosswell,  3  Johns. 
Cas.  354,  cited  in  Steele  v.  Southwick,  9  Johns.  214;  Cooper  v. 
Greeley,  1  Denio,  347. 

4  Story,  J.,  in  Dexter  v.  Spear,  4  Mason,  115,  Fed.  Cas.  No.  3867. 

5  Hilliard  on  Torts,  243. 

6  91  Vt.  225. 
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in  the  discharge  of  the  duties  of  such  an  office  or  em- 
ployment; 4.  Defamatory  words  falsely  spoken  of  a 
party  which  prejudice  such  party  in  his  or  her  pro- 
fession or  trade;  5.  Defamatory  words  falsely 
spoken  of  a  person  which,  though  not  in  themselves 
actionable,  occasion  the  party  special  damage." 

§  383.    Defamation    Defined.— Defamation    is   the 

generic  term  embracing  all  public  acts  which  tend  to 
injure  the  reputation  of  persons  and  things.  "By 
defamation  is  understood  a  false  publication  calcu- 
lated to  bring  a  person  into  disrepute.  By  common 
law  it  has  been  divided  into  two  classes:  1.  Written 
defamation — libel;  2.  Oral  defamation — slander."  T 
Defamation  may  be  divided  into  four  elements,  viz.: 
(1)  A  false  representation,  which  (2)  tends  to  injure 
the  reputation  of  a  person  or  thing,  per  se  or  per 
quod,  which  (3)  is  maliciously  made  and  (4)  pub- 
lished in  some  manner  not  privileged. 

§  384.  There  Must  be  Publication.— Mere  thought  or 
mental  action  alone  has  not  yet  been  deemed  action- 
able. A  person  may  form  what  opinion  he  chooses 
in  regard  to  another's  character,  and  so  long  as  it  is 
kept  in  his  mind  no  actionable  injury  has  been  done. 
It  is  only  when  such  thought  or  mental  action  is  ex- 
pressed by  a  physical  act  that  it  becomes  capable 
of  inflicting  injury  cognizable  by  law,  and  only  when 
it  is  expressed  to  others  that  the  result  becomes  the 
subject  for  judicial  investigation.  So  it  is  only 
when  this  opinion  is  communicated  to  others  that  an 
action  will  lie,  and  only  when  it  occasions  actual  or 
presumptive  damage  that  a  recovery  may  be  had. 
Hence  this  communication  or  publication,  the  ex- 
pression of    thought    concerning    one's    character  to 

7  Newell  on  Slander  and  Libel,  32,  33. 
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another,  is  an  essential  element  in  the  wrong  of  def- 
amation without  which  no  action  will  lie. 

Kefusal  of  an  employer  to  furnish  a  statement, 
upon  request,  as  to  the  service  or  conduct  of  a  dis- 
charged employee,  and  silence  in  respect  thereto, 
cannot  be  considered  as  in  the  nature  of  slander, 
even  though  the  effect  is  to  prevent  the  person  from 
obtaining  employment.8 

§  385.    Same— What   Constitutes    Publication.— As 

has  been  shown  before,  defamation  is  the  injury  to 
reputation,  or  the  opinion  of  others  in  regard-  to 
their  character,  and  not  the  injury  to  his  actual 
character,  or  to  his  own  estimate  of  it.9  Publica- 
tion, in  the  law  of  libel  and  slander,  means  the  trans- 
mission of  ideas  and  thoughts  to  the  perception  of  a 
person  other  than  the  parties  to  the  suit.  Hence  a 
communication  which  only  reaches  the  one  complain- 
ing thereof,  and  no  other,  is  not  damaging  to  his 
reputation  and  does  not  constitute  defamation.10 

But  it  is  not  necessiary  that  the  publication  be 
made  to  any  large  numbers;  some  damage  flows  if 
the  defamatory  matter  is  published  to  but  one  per- 
son, other  than   the  one   complaining.11     The  dicta- 

8  New  York  etc.  R.  R.  Co.  v.  Schaffer,  65  Ohio  St.  414,  87  Am.  St. 
Rep.  628,  62  N.  E.  1036;  Cleveland  etc.  Ry.  Co.  v.  Jenkins,  174  111. 
398,  66  Am.  St.  Rep.  296,  51  N.  E.  811. 

9  Ante,  sec.  383.    See,  also,  sees.  387  and  389. 

10  Sheffill  v.  Van  Deusen,  13  Gray,  304,  74  Am.  Dec.  632;  Spaits 
v.  Poundstone,  87  Ind.  522,  44  Am.  Rep.  773;  Fonville  v.  McNease, 
Dud.  (S.  C),  303,  31  Am.  Dec.  556;  Wilcox  v.  Moon,  64  Vt.  450,  33 
Am.  St  Rep.  936,  24  Atl.  244;  Comerford  v.  West  End  St.  Ry.  Co., 
164  Mass.  13,  41  N.  E.  59;  M'ielenz  v.  Quasdorf,  68  Iowa,  726,  28  N".  W. 
41;  Prank  v.  Kaminsky,  109  111.  26:  G-ambrill  v.  Schooley,  93  Md. 
48,  86  Am.  St.  Rep.  414,  48  Atl.  730.  > 

li  Gambrill  v.  Schooley,  93  Md.  48,  86  Am.  St.  Rep.  414,  48  Atl. 
730.  In  Pullman  v.  Hill  (1891),  1  Q.  B.  D.  529,  a  defamatory  letter 
was  dictated  by  the  managing  director  of  a  corporation  to  a  clerk. 
In  Owen  v.  Ogilvie  Pub.  Co.,  32  App.  Div.  465,  53  N.  Y.  Supp.  1033, 
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tion  of  a  libelous  letter  to  a  stenographer  is  a  suffi- 
cient publication.12 

§  386.  Manner  and  Form  of  Publication.— The  ques- 
tion as  to  whether  the  defamation  is  slander  or  libel 
depends  upon  the  manner  of  publication,13  but  so  far 
as  publication  itself  is  concerned,  it  does  not  matter 
in  what  form  the  defamation  is  communicated,  so 
long  as  it  is  or  may  be  presumed  to  be  understood  by 
those  who  receive  it.  Thus  it  may  be  published 
through  words  on  an  envelope  addressed  to  a  person 
indicating  that  he  is  a  delinquent  debtor,14  or  by  de- 
livering a  libelous  telegram  to  a  telegraph  com- 
pany,16 or  the  telegraph  company  may  publish  the 
libel  by  sending  it  through  its  agencies,  the  company 
being  liable.16  It  may  be  published  by  dictating 
the  libelous  statement  or  causing  it  to  be  written  in 
a  letter,17  or  by  sending  a  defamatory  letter  to  one 
who  is  compelled  to  have  another  read  it  to  him  on 

a  letter  was  dictated  by  the  manager  of  a  corporation  to  its 
stenographer,  and  they  were  considered  as  servants  of  a  common 
master,  and!  that  the  stenographer  should  not  be  regarded  as  a 
third  person. 

12  Adams  v.  Lawson,  17  Gratt.  250,  94  Am.  Dec.  455;  Luick  v. 
Driscoll,  13  Ind.  App.  279,  55  Am.  St.  Rep.  224,  41  N.  E.  463;  Ses- 
Jer  v.  Montgomery,  78  Cal.  486,  12  Am.  St  Rep.  76,  21  Pac.  185; 
Shaw  v.  Sweeney,  2  G.  Green,  587;  Holmes  v.  Holmes,  133  Ind.  386, 
•32  N.  E.  932;  Sylvis  v.  Miller,  96  Tenn.  94,  33  S.  W.  921;  Desmond 

v.  Brown,  33  Iowa,  13;  Shenck  v.  Shenck,  20  N.  J.  L.  208;  Gambrill 
V.  Schooley,  93  Md.  48,  86  Am.  St.  Rep.  414,  48  Atl.  730. 

13  Ante,  sec.  382. 

14  Muetze  v.  Tuteur,  77  Wis.  236,  20  Am.  St.  Rep.  115,  46  N.  W.  123; 
State  v.  Armstrong,  106  Mo.  395,  27  Am.  St  Rep.  361,  16  S.  W.  604. 

15  Monson  v.  Lathrop,  96  Wis.  386,  65  Am.  St.  Rep.  54,  71  N.  W. 
596;  Peterson  v.  Western  Union  Tel.  Co.,  72  Minn.  41,  71  Am.  St. 
Rep.  461,  74  N.  W.  1022;  75  Minn.  368,  74  Am.  St.  Rep.  503,  77  N. 
W.  985. 

16  Peterson  v.  Western  Union  Tel.  Co.,  supra. 

17  State  v.  Mclntire,  115  N.  C.  769,  20  S.  E.  721;  Adams  v.  Law- 
son,  17  Gratt.  250,  94  Am.  Dec.  455;  Gambrill  v.  Schooley,  93  Md. 
48,  S6  Am.  St.  Rep.  414,  48  Atl.  730. 
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account  of  illiteracy,18  or  by  displaying  and  calling 
attention  to  pieces  of  defective  work  indicating  that 
an  architect  and  contractor  are  incompetent,19  or  by 
handbills  declaring  that  the  one  libeled  is  a  "dead 
beat,"20  or  by  entries  in  records  and  books  of  asso- 
ciations or  corporations,21  or  on  a  hotel  register,22  or 
by  lists  of  discharged  employees  indicating  opposite 
each  name  the  reasons  for  his  discharge. 

A  positive  assertion  of  a  charge  is  not  necessary 
to  constitute  a  writing  libelous,  but  it  may  be  made 
in  the  form  of  insinuation,  allusion,  irony,  or  ques- 
tion.23 

§  387.  Publication  Continued— Defamatory  Matter 
Must  be  Understood  and  Heard  by  Third  Person. — It  is 
a  familiar  rule  that  the  defamatory  matter  which  is 
spoken  or  written  must  be  understood  by  those  to 
whom  it  is  communicated.  So  if  it  is  made  in  a 
foreign  language  which  is  not  understood  by  those 
to  whom  it  is  communicated,  no  damage  has  been 
done,  and  no  action  lies,24  and  also  if  one  who  had 
an  opportunity  to  hear  the  slander  or  see  the  libel 
did  not  do  so  in  fact,  it  will  not  be  held  to  be  pub- 
lished as  to  him.25  The  presumption  is  that  the  de- 
famatory matter  was  expressed  in  the  English  lan- 
guage, unless  the  contrary  is  made  to  appear;  if  in  a 

18  Allen  v.  Worthan,  89  Ky.  485,  13  S.  W.  73. 

19  Dennis  v.  Johnson,  42  Minn.    301,  44  N.  W.  68. 

20  Woodling  v.  Knickerbocker,  31  Minn.  268,  17  N.  W.  386. 

21  Maynard  v.  Fireman's  F.  Ins.  Co.,  34  Cal.  48,  91  Am.  Dec 
672;  Id.,  47  Cal.  207;  Shelton  v.  Nance,  7  B.  Mon.  (Ky.)  128. 

22  State  v.  Fitzgerald,  20  Mo.  App.  408. 

23  Wofford  v.  Meeks,  129  Ala.  349,  87  Am.  St.  Rep.  66,  30  South. 
625. 

24  Hustert  v.  Weiner,  27  Iowa,  134;  Sullivan  v.  Sullivan,  48  111. 
App.  435;  Steketee  v.  Kimm,  48  Mich.  322,  12  N.  W.  177;  Mielenz 
v.  Quasdorf,  68  Iowa,  726,  28  N.  W.  41;  Kiene  v.  Ruff,  1  Iowa,  482. 

26  Sheffill  v.  Van  Deusen^  13  Gray,  304,  74  Am.  Dec.  632;  Fon- 
vill  v.  McNease,  Dud.  (S.  C.)  303,  31  Am.  Dec.  556. 
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foreign  language,  it  mu^t  be  set  out  in  the  pleadings 
as  it  was  spoken  or  written,  followed  by  a  transla- 
tion into  English.26 

§  388.  Liability  of  Persons  Republishing  or  Repeat- 
ing.— Every  act,  by  which  defamatory  matter  is 
brought  to  the  notice  of  some  one  other  than  the 
one  communicating  it,  is  a  publication,  whether  the 
latter  is  the  originator  or  author  of  the  defamation 
or  not.  His  act  has  increased  its  publicity  and  he  is 
responsible  for  that  act.  So  not  only  the  author  of 
a  scandal  or  libel,  but  everyone  who  republishes  or 
repeats  it,  with  actual  or  presumptive  knowledge  of 
its  character,  is  liable  for  the  damage  proximately 
resulting  from  his  acts.27 

As  between  the  one  publishing  the  defamation 
and  the  one  defamed,  it  makes  no  difference  whether 
the  act  be  an  original  publication,  or  a  republica- 
tion, or  a  repetition  except  that  some  courts  on  the 
doubtful  ground  that  the  author  is  liable  for  all  the 
consequences  of  his  acts,  hold  that  a  repetition  upon 
authority  is  not  actionable.28  But  between  the 
author  and  the  person  defamed  a  distinction  is 
made  between  republication  and  repetition,  the 
former  being  liable  for  every  republication  of 
his  defamation  but  not  for  every  repetition. 
By  republication  is  meant  a  subsequent  com- 
munication   of    the    defamatory  matter    to   others 

26  Heeney  v.  Kilbane,  59  Ohio  St  499,  53  N.  E.  262. 

27  Evans  v.  Smith,  5  T.  B.  Man.  363,  17  Am.  Dec.  74;  Johnson  v. 
St  Louis  Dispatch,  65  Mo.  539,  27  Am.  Rep.  293;  Dole  v.  Lyons,  10- 
Johns.  447,  6  Am.  Dec.  340;  Haines  v.  Campbell,  74  Md.  158,  28  Am. 
St  Rep.  240,  21  Atl.  702;  Runkle  v.  Meyers,  3  Yeates,  518,  2  Am. 
Dec.  393;  Brewer  v.  Chase,  121  Mich.  526,  80  Am.  St  Rep.  527,  80 
N.  W.  575. 

28  Haynes  v.  Leyland,  29  Me.  233;  Easterwood  v.  Quin,  2  Brev. 
64,  3  Am.  Dec.  700;  Tatlow  v.  Jaquett,  1  Harr.  333,  26  Am.  Dec. 
399;  Miller  v.  Kerr,  2  McOord,  285,  13  Am.  Dec.  722;  Church  v. 
Bridgman,  6  Mo.  190. 
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from  the  original  means,  while  a  repetition 
is  a  reiteration  of  the  matter  from  some  other 
means.  Thus,  if  a  letter  containing  defama- 
tion be  sent  by  one  to  some  other  person,  and  by  such 
other  shown  to  another,  the  communication  to  the 
second  party  would  be  the  original  publication, 
while  that  to  the  third  party,  being  from  the  original 
means — the  letter — would  be  a  republication.  But 
if  the  second  party  should  in  turn  tell  the  matter  to 
the  third  person,  or  write  it  to  him,  this  would  con- 
stitute a  repetition,  though  exactly  the  same  words 
be  used,  for  the  communication  is  from  a  means  in- 
dependent of  the  original  one.  Thus,  as  long  as  the 
original  means  exists,  the  defamation  is  capable  of 
republication,  but  when  this  is  destroyed — as  a  letter 
may  be  burned — the  power  of  republication  is  gone, 
and  it  can  only  be  repeated. 

By  means,  it  should  be  observed,  is  not  meant 
the  person  who  is  author  of  the  matter,  but 
the  means  by  which  the  matter  is  conveyed 
to  others,  whether  such  means  appeal  to  the 
touch,  sight  or  hearing.  And  the  means  must  be 
identically  the  same  to  constitute  republication  and 
not  similar  means.  The  writing  must  be  the  same, 
the  sound  waves  must  be  the  same,  or  the  means  of 
producing  them  the  same — as  a  phonographic  record. 
Hence,  it  may  be  easily  seen  that  when  slander  has 
once  been  uttered,  it  is  incapable  of  republication 
but  can  be  repeated,  while  libel  may  be  repub- 
lished so  long  as  the  original  means  remains  unde- 
stroyed.  "If  one  copies  the  subject  matter  of  a  writ- 
ing upon  another  piece  of  material,  the  copy  is  no 
more  the  same  subject  matter  with  the  original  than 
is  a  repetition  of  a  sound  the  original  sound."  S9 

Every  time,  after  its  publication,  a  libel  is  exhib- 
ited   to    one  who  understands  its  import,  the  libel 

29  Towoshend  cm  Slander  and  Libel,  sec.  117. 
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is  republished,  whether  it  be  exhibited  by  the 
author  himself,  or  some  one  else  to  whom  he  has 
given  it.  When  it  is  republished  by  himself  it  consti- 
tutes a  new  tort  or  wrong  for  which  he  may  be  pun- 
ished. 

Again,  if  he  commits  a  libel  to  the  possession  of 
another,  it  would  seem  that  he  does  so  with  the 
knowledge  that  it  is  capable  of  being  republished 
and  that  it  probably  will  be.  Hence,  the  author  of 
defamatory  matter  is  liable  not  only  for  all  republi- 
cations by  himself,  but  also  such  as  are  affected  by 
others  which  he  might  have  reasonably  foreseen.30 
On  the  other  hand,  every  repetition  is  an  entirely  in- 
dependent act  of  the  person  repeating  the  defama- 
tion, and  does  not  ordinarily  render  the  person 
whose  defamation  is  repeated  liable.31 

As  has  been  seen,  not  every  publication  is  action- 
able, though  the  matter  be  defamatory,  for  a  com- 
munication to  the  one  complaining  alone  cannot 
cause  injury  to  reputation.32  Likewise  not  every 
republication  of  libelous  matter  is  actionable,  for  if 
it  be  republished  by  the  person  defamed  himself,  the 
maxim  "Volenti  non  fit  injuria"  applies  to  relieve  the 
author.33  Again,  there  are  some  cases  in  which  the 
author  of  a  defamation  may  become  liable  for  a  rep- 
etition of  the  same,  as  when  he  has  actually  or  pre- 

30  Miller  v.  Butler,  6  Gush.  71,  52  Am.  Dec.  768;  3  Lawson  on 
Rights  and  Remedies,  sec.  1239;  Zier  v.  Hofflin,  33  Minn.  66,  53  Am. 
Rep.  9,  21  N.  W.  862;  Terwilllger  v.  Wands,  17  N.  Y.  54,  72  Am. 
Dec.  420.    See  Gough  v.  Goldsmith,  44  Wis.  262,  28  Am.  Rep.  479. 

31  Hastings  v.  Stetson,  126  Mass.  329,  30  Am.  Rep.  683;  Bent  v. 
Advertiser  etc.  Co.,  154  Mas®.  238,  28  N.  E.  1;  Prime  v.  Eastwood, 
45  Iowa,  640;  Shurtlefl  v.  Parker,  130  Mass.  293,  39  Am.  Rep.  454; 
Cates  v.  Kellog,  9  Ind.  506. 

32  Ante,    sec.    385. 

33  Fonville  v.  McNeflse,  Dud.  303,  31  Am.  Dec.  556;  Wilcox  v. 
Moore,  64  Vt.  450,  33  Am.  St.  Rep.  936,  24  Atl.  244;  Seip  v.  Deshler, 
170  Pa.  St.  334,  32  Atl.  1032;  Sylvis  v.  Miller,  46  Tex.  94;  McCoomb 
v.  Turtle,  5  Blackf.  431. 
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sumptively  authorized  or  ordered  its  repetition,  upon 
the  principle  of  qui  facit  per  alium,  facit  per  se.34 

The  fact  that  the  author  of  a  slander  oralibelmay 
beheld  liable  for  the  results  of  its  republication  or  rep- 
etition under  certain  circumstances  does  not  relieve 
those  others  from  liability   by  whose  acts  the  repub- 
lication   or    repetition    has    been     produced.    The 
principles    of    the     joint     liability     of    joint    tort 
feasors    applies,  and   brings    in  all    who    have    had 
anything    to    do    with  the  spread  of  the  defama- 
tory   libelous    matter.35    "As    respects    a  publica- 
tion by    writing  a  libel,    not    only    the    publisher, 
but  all  who  in    any    wise    aid    or    are    concerned 
in  the  production   of   the  writing,  are  liable  as  pub- 
lishers.    The  publication  of  the  writing  is  the  act  of 
all   concerned   in    the    production    of   the   writing. 
Thus,  if  one  composes  and  dictates,  a  second  writes, 
and  a  third   publishes,    all   are  liable   as  publishers, 
and  each  is  liable  as  a  publisher.     The   law   denom- 
inates them  all  as  makers  and  publishers." 36    But 
this  rule  of  joint  liability  does  not  apply  to  slander, 
as  the  original  author  of  slanderous  matter,  and  one 
who  repeats    the    same,    commit    separate    and    dis- 
tinct   acts,    being    responsible   only    for   their    own 
acts.37 

si  Aldrich  v.  Press  Ptg.  Co.,  9  Minn.  133,  86  Am.  Dec.  84;  Fogg 
v.  Boston  etc.  By.  Co.,  148  Mass.  513,  12  Am.  St.  Bep.  583,  20  N.  E. 
109;  Dawson,  v.  Holt,  11  Lea,  583,  47  Am.  Bep.  312;  Johnson,  t.  St. 
Louis  Dispatch,  65  Mo.  539,  27  Am.  Bep.  293. 

35  Belo  v.  Fuller,  84  Tex.  450,  31  Anu  St.  Bep.  75,  19  S.  W.  616; 
McAllister  v.  Detroit  Free  Press  Co.,  76  Mich.  338,  43  N.  W.  431, 
15  Am.  St.  Bep.  319,  note,  p.  333;  Hunter  v.  Wakefield,  97  Ga.  543, 
54  Am.  St.  Bep.  438,  25  S.  E.  347;  Harris  v.  Huntington,  2  Tyler, 
129,  4  Am.  Dec.  728;  Monson  v.  Lathrop,  96  Wis.  386,  65  Am.  St. 
Bep.  54,  71  N.  W.  596. 

36  Buckley  v.  Knapp,  48  Mo.  152,  citing  Townshend  on  Slander 
and  Libel,  sec.  115;  2  Starkie  on  Slander,  225;  Bishop's  Criminal 
Law,  sec.  931. 

37  Webb  v.  Cecil,  9  B.  Mon.  198,  48  Am.  Dec.  423. 
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§  389.    Reputation   and   Character   Distinguished  — 

Defamation  is  an  injury  to  reputation,  not  to  char- 
acter. This  distinction  is  important  in  a  conception 
of  the  wrong.  Keputation  is  the  character  which  is 
believed  by  the  public  to  belong  to  a  person,  while 
character  itself  consists  of  the  real  moral  qualities 
and  principles  which  actually  control  his  actions. 
The  one  is  the  self  imputed  to  him  by  others;  the 
other  his  real  personality.  The  one  is  formed  by  the 
acts  of  the  individual  which  are  observed  and 
known;  the  other  by  all  his  acts  and  thoughts, 
whether  known  or  not.  Thus  it  may  be  seen  that 
the  two  are  in  no  way  dependent  upon  each  other, 
and  may  indeed  oftentimes  be  entirely  opposed  to 
each  other.  A  man  may  have  a  good  character  and 
a  bad  reputation,  being  unjustly  judged  by  the  pub- 
lic, and  likewise  may  have  a  bad  character  and  good 
reputation,  in  which  case  he  stands  in  a  false  light 
before  the  public  but  is  not  wronged.  In  many  cases, 
no  doubt,  the  reputation  may  exactly  represent  the 
true  character,  good  or  bad,  and  that  is  the  condition 
which  in  justice  and  right  ought  to  exist  in  respect 
to  everyone. 

Everyone  has  a  right  to  a  reputation  equal  in  all 
respects  to  his  character,  or  rather  to  that  char- 
acter which  his  actions  indicate,  for  the  unseen  in- 
fluence of  his  thoughts  cannot  be  expected  to  be  rec- 
ognized except  through  his  actions,  and  is  entitled 
to  a  right  of  action  against  anyone  who  lowers  his 
reputation  below  his  character  as  so  evidenced.  As 
has  been  said,  one's  reputation  is  prima  facie  deemed 
to  be  good.  This  carries  along  with  it  the  presump- 
tion that  his  character  is  not  bad,  and  that  his  ac- 
tions are  not  wrongful.  Therefore,  the  law  deems 
any  representation,  which  imputes  an  evil  act,  char- 
acter or  reputation  to  a  person,  false  until  proven 
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to  be  true.  But  while  the  law  requires  a  certain  de- 
gree of  proof  to  overthrow  its  presumption,  it  recog- 
nizes the  human  mind's  propensity  to  believe  evil 
upon  slight  evidence.  Hence  those  representations 
which  tend  to  influence  public  opinion  in  that  respect 
are  deemed  to  have  done  so,  and  if  they  are  de- 
rogatory are  deemed  false  and  their  result  to  es- 
tablish a  false  and  unjust  reputation  for  which  a 
cause  of  action  will  lie. 

§  390.  Defamatory  Matter  Must  be  False  to  Give 
Rise  to  a  Civil  Action — Truth  as  a  Defense. — The  rule 
prevailing  under  the  common  law  was  that  to  give 
rise  to  a  civil  action  for  damages  in  favor  of  an  indi- 
vidual, the  defamatory  matter  complained  of  must 
have  been  false,  the  truth  of  the  statements  being  a 
complete  defense.  So  far,  then,  as  concerns  the 
right  to  the  civil  action,  the  motive  of  the  person 
speaking  or  printing  the  defamatory  matter, 
whether  malicious  or  otherwise,  is  immaterial.38 
This  rule  of  the  common  law,  like  all  other  com- 
mon-law doctrines,  is  generally  adopted  and  fol- 
lowed in  our  states,  unless  there  is  a  statute  to  the 
contrary.  In  some  states  are  found  statutes  or  con- 
stitutional provisions  that  truth  is  not  a  defense, 
even  in  civil  actions  for  damages,  when  the  publica- 
tion was  made  with  malicious  intentions,  or  without 
good  and  justifiable  ends.39      In    Kansas,    however, 

38  Castle  v.  Houston,  19  Kan.  417,  27  Am.  Rep.  127;  Simons  v. 
Burnham,  102  Mich.  189,  60  N.  W.  476;  Press  Co.  v.  Stewart,  119 
Pa.  St.  584,  14  Atl.  51;  Root  v.  Hildreth,  7  Cow.  613,  632;  Foss  v. 
Hildreth,  10  Allen,  76;  Baum  v.  Clanee,  5  Hill,  196;  Haynes  v. 
Spokane  Chronicle  Pub.  Co.,  11  Wash.  503,  39  Pac.  969;  3  Black- 
stone's  Commentaries,  125;  Newell  on  Slander  and  Libel,  795,  sec. 
42;  Jarnigan  v.  Fleming,  43  Miss.  710,  5  Am.  Rep.  514;  Townshnnd 
on  Slander  and  Libel,  sec.  211. 

39  Lothrop  v.  Adams,  133  Mass.  471,  43  Am.  Rep.  528;  Gen.  Stats., 
c.  129,  sec.  77.    Truth    to  be  a  full  defense,  the  publication  must 
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under  a  constitutional  provision  that  coupled  civil 
actions  with  criminal  prosecutions,  to  the  effect 
that  "in  all  civil  or  criminal  actions  for  libel,  the 
truth  may  be  given  in  evidence,  ....  and  if  it  shall 
appear  that  the  alleged  libelous  matter  was  pub- 
lished for  justifiable  ends,  the  accused  shall  be  ac- 
quitted," the  court  still  held  to  the  common-law 
rule  that  truth  was  a  complete  defense,  without  re- 
gard to  motive  or  intention,  in  civil  actions.  This  is 
upon  the  theory  that  the  complainant  has  precluded 
himself  from  his  right  of  action  by  his  own  miscon- 
duct. When  a  plaintiff  is  guilty  of  an  offense,  he 
does  not  offer  himself  as  a  blameless  party,  seeking 
a  remedy  for  a  malicious  mischief;  his  original  mis- 
behavior taints  the  whole  transaction  with  which  it 
is  connected,  and  precludes  him  from  recovering 
that  compensation  to  which  all  innocent  persons 
would  be  entitled.40 

There  is  a  radical  difference  between  civil  and 
criminal  cases  in  respect  to  the  liability  of  persons 
who  publish  defamatory  matter,  though  true,  there 
being  sufficient  reasons  for  sustaining  liability  in 
criminal  cases,  though  not  in  civil  cases.  Accord- 
ing to  common-law  doctrines,  the  truth  of  the  mat- 
ters alleged  in  a  public  prosecution  for  libel  could 
not  be  interposed  as  a  defense,  unless  for  good  and 
justifiable  ends.  Where  a  person  makes  the  publi- 
cation solely  to  disturb  the  harmony  and  happiness 
of  society,  or  to  maliciously  annoy  and  injure  the 
feelings  of  others,  or  to  create  misery  by  exposing 
the  latent  and  personal  defects  of  associates  or  ac- 
quaintances, the  interests  of  the  public  require  some 
preventive,  notwithstanding  the  truth  of  the  pub- 
have  been  with  good,  motives:  Pokrak  Zapuda  Pub.  Co.  v.  Zis- 
kovsky,  42  Neb.  64,  60  N.  W.  358. 

40  Castle  v.  Houston,  19  Kan.  417,  27  Am.  Rep.  127;  Falkard's 
Starkie  on  Slander  and  Libel,  sec.  692. 
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lication.  This  is  furnished  by  the  criminal  law,  and 
hence  one  may  become  liable  (criminally)  for  ma- 
liciously publishing  the  truth.  This  was  the  common 
law,  and  is  the  rule  in  some  states.41    The  common 

law  that  truth  was  not  a  defense  was  modified  by  act 
of  parliament,  making  it  a  defense  when  the  defama- 
tion was  published  for  good  and  justifiable  ends,42 

4i  Castle  v.  Houston,  19  Kan.  417,  27  Am.  Rep.  127.  The  matter, 
if  of  defamatory  nature,  must  have  been  published  upon  a  lawful 
occasion,  or  come  within  the  class  termed  "privileged"  cases:  Com- 
monwealth v.  Clap,  4  Mass.  163,  3  Am.  Dec.  212;  Commonwealth 
v.  Blanding,  3  Pick.  304,  15  Am.  Dec.  214;  State  v.  Burnham,  9  N. 
H.  34,  31  Am.  Dec.  217;  Cockayne  v.  Hodgkisson,  5  Car.  &  P.  543; 
King  v.  Creeney,  1  Maule  &  S.  280.  One  object  of  the  rule  is  to 
preserve  the  peace  of  the  community.  The  publication  of  matter 
which  is  true  may  have  quite  as  great  a  tendency  to  excite  breaches 
of  the  peace  as  if  false;  and  although  this  can  furnish  no  justifi- 
cation! for  the  doctrine  that  the  greater  the  truth  the  greater  the 
libel,  It  will  serve  to  show  that  no  one  can  justify  or  excuse  the 
publication  of  matter  tending  to  bring  another  into  contempt  or 
disgrace  without  any  lawful  occasion  for  making  such  a  publica- 
tion;; it  is  not  expedient  that  the  errors  or  crimes  of  individuals 
should  be  made  the  subject  of  written  publication  except  for  the 
purpose  of  answering  some  good  end:  State  v.  Burnham,  supra. 
See  State  v.  Dehre,  2  Const  B.  (Treadway)  809,  to  same  effect 
"That  by  the  common  law  always,  so  far  as  it  can  be  traced  back, 
the  doctrine  now  mentioned  in  regard  to  excluding  the  truth  of  the 
matters  alleged,  as  a  defense  in  a  public  prosecution  for  libel,  with 
the  exceptions  stated,  has  been  recognized  and  enforced,  will  be 
denied  by  no  lawyer  who  has  thoroughly  examined  the  subject": 
Commonwealth  v.  Blanding,  supra,  citing  4  Blackstone's  Com- 
mentaries, 150;  Bex  v.  Wright,  8  Term  Bep.  293;  Bodgers  v.  Clifton, 
3  Bos.  &  P.  507.  In  the  case  of  King  v.  Boot,  4  Wend.  114,  139,  21 
Am,  Dec.  102,  Chancellor  Walworth  clearly  states  the  difference 
between  civil  and1  criminal  cases  as  follows:  "The  difficulty  which 
existed  in  England,  previous  to  Mr.  Fox's  libel  act,  was  that  in 
criminal  prosecutions  the  defendant  was  not  permitted  to  give  truth 
in  evidence;  and  yet  the  jury  were  required  to  imply  malice.  But 
in  civil  cases,  the  defendant  was  permitted  to  give  the  truth  in  evi- 
dence as  a  full  justification.  Such  was  declared  to  be  the  law  by 
the  judges  at  the  time  that  bill  was  under  discussion  in  parlia- 
ment and  there  never  has  been  any  alteration  of  the  law  in  England 
on  this  subject  in  civil  suits." 

42  Ante,  note,  41. 
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and  this  has  found  lodgment  in  our  state  constitu- 
tions, but  does  not  extend  to  civil  actions. 

§  391.  Same  —  Proof  of  Truth.  —  It  was  the  rule 
that  under  the  plea  of  justification  the  proof  of  the 
truth  of  the  defamation  should  be  as  broad  as  the 
charge;  it  must  aver  the  truth  of  the  material  and 
substantial  charges,  in  language  as  broad  as  the 
charge,  in  its  full  and  legal  sense.43  The  reputation 
of  the  plaintiff  being  presumptively  good,  the  bur- 
den of  proving  the  truth  rests  upon  the  defendant.44 
And  the  rule  as  to  the  degree  or  character  of  proof 
required  to  establish  the  truth  where  the  charge  is 
of  a  criminal  offense,  as  adopted  in  some  states,  is 
the  same  as  if  it  were  sought  to  prove  the  charge  in 
a  criminal  proceeding,  viz.,  that  the  truth  of  the 
libel  must  be  established  beyond  a  reasonable 
doubt.45 

43  Van  Dei-veer  v.  Sutphin,  5  Ohio  St.  294;  Sheehy  v.  Cokley,  43 
Iowa,  183,  22  Am.  Rep.  236;  Carpenter  v.  Bailey,  56  N.  H.  283; 
Riggs  v.  Denniston,  3  Johns.  Cas.  198,  2  Am.  Dec.  145;  Jarnigan  v. 
Fleming,  43  Miss.  710,  5  Am.  Rep.  514.  This  plea  must  be  specific 
to  every  part  of  the  declaration,  as  the  proof  must  be  full  and  com- 
plete, or  the  plea  must  fail. 

44  Ellis  v.  Buzzell,  60  Me.  209,  11  Am.  Rep.  204;  McBee  v.  Ful- 
ton, 47  Md.  403,  28  Am.  Rep.  465;  Sloan  v.  Gilbert,  12  Bush.  51,  23 
Am.  Rep.  708;  Bell  v.  McGinness,  40  Ohio  St  204,  48  Am.  Rep.  673; 
Barfield  v.  Britt,  2  Jones  (N.  C),  41,  62  Am.  Dec.  190. 

46  California:  Merk  v.  Gelzhaeusier,  50  Cal.  63L 

Georgia:  Williams  v.  Gunnels,  66  Ga.  521. 

Indiana.— The  defendant  te  held  to  the  same  proof  that  is  required 
on  trial  of  an  indictment  for  perjury:  Byrket  v.  Monohon,  7  Blackf. 
83,  41  Am.  Dec.  212;  Fowler  v.  Wallace,  131  Ind.  347,  31  N.  E.  53. 

Iowa.— Beyond  reasonable  dioubt:  Fountain  v.  West,  23  Iowa,  9t 
92  Am.  Dec.  405. 

Maine:  Newbit  v.  Statuck,  35  Me.  315,  58  Am.  Dec.  706.  But  modi- 
fied in  Ellis  v.  Buzzell,  60  Me.  209,  11  Am.  Rep.  205. 

New  Tork:  Woodbeck  v.  Keller,  6  Cow.  118;  Snyder  v.  Andrews, 
6  Barb.  43. 

Pennsylvania:  Steinman  v.  McWilliams,  6  Pa.  St  170;  Gorman  v. 
Sutton,  32  Pa.  St  247. 
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In  other  states,  the  rule  in  civil  cases,  that  the 
truth  must  be  established  only  by  a  preponderance 
of  the  evidence,  is  applied.46  The  common-law  rule 
that  failure  to  prove  the  truth  of  the  charge  operates 
or  has  the  effect  of  aggravating  the  damages  does 
not  prevail  to  any  great  extent  in  this  country,  es- 
pecially if  pleaded  in  good  faith.47  Although  some 
decisions  sustain  it  under  certain  conditions.48 

§  392.   Injurious  Representations— Classes— Per  Se — 

Per  Quod. — Just  as  the  law  recognizes  that  public 
opinion  is  prone  to  be  influenced  by  representations 
of  a  derogatory  nature,  so  it  recognizes  the  fact  that 
some  representations  are  deemed  derogatory  and 
some  not,  that  some  have  an  injurious  effect  in  and 
of  themselves,  while  others  have  not,  unless  taken  in 
connection  with  other  circumstances.  So  represen- 
tations are  divided  into  those  which  are  slanderous 
or  libelous  per  se  and  per  quod.  Those  which  are  de- 
famatory per  se  are  actionable  without  proof  of 
actual  injury,49  but  where  they  are  not  defamatory 

South  Carolina:  Burckhalter  v.  Coward,  16  S.  C.  435. 
Tennessee:  Matthews  v.  State,  2  Yerg.  235;  State  v.  Phillips,  10 
Humph.  461. 
Vermont:  Dwinells  v.  Aiken,  2  Tyler,  75. 

46  Ellis  v.  Buzzell,  60  Ma  209,  11  Am.  Rep.  205;  distinguishing 
Newbit  v.  Statuck,  35  Me.  315,  58  Am.  Dec.  706;  Edwards  v. 
George  Knapp  &  Co.,  97  Mo.  432,  10  S.  W.  54;  Spruill  v.  Cooper,  16 
Ala.  791;  Atlanta  Journal  v.  May  son,  92  Ga.  640,  44  Am.  St  Rep. 
104,  18  S.  E.  1010. 

47  Byrket  v.  Monohon,  7  Blackf.  83,  41  Aid.  Dec.  212;  Shank  v. 
Case,  1  Ind.  170;  Rayner  v.  Kinney,  14  Ohio  St.  283;  Sloan  v.  Petrie, 
15  111.  425;  Ransone  v.  Christian,  49  Ga.  491;  Pallett  v.  Sargent,  36 
N.  H.  496. 

48  Gilman  v.  Lowell,  8  Wend.  573,  24  Am.  Dec.  96;  Henderson  v. 
Fox,  83  Ga.  233,  9  S.  E.  839;  Cruikshank  v.  Gordon,  1  N.  Y.  Supp. 
443;  Klewin  v.  Bauman,  53  Wis.  245,  10  N.  W.  398;  Robinson  v. 
Drummond,  24  Ala.  174;  Distin  v.  Rose,  69  N.  Y.  122. 

49  Stewart  v.  Minnesota  Tribune  Co.,  40  Minn.  101,  12  Am.  St. 
Rep.  696,  41  N.  W.  457;  Lansing  v.  Carpenter,  9  Wis.  540,  76  Am. 
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per  se,  special  damages  must  be  alleged  and  shown 
to  flow  directly  from  the  representation  as  a  natural 
and  proximate  consequence.50 

Reference  has  been  made  before  to  a  distinction 
which  is  made  between  defamatory  matter  in  a  libel 
and  in  a  slander.  This  difference  is  in  respect  tp 
those  matters  which  are  defamatory  perse,  and  for 
which  redress  is  sought  without  reference  to  any 
actual  injury  inflicted,  for  when  an  actual  injury  is 
shown  the  action  lies,  whether  it  is  through  libel  or 
slander.  But  in  respect  to  matters  defamatory  per 
se,  the  case  is  different  Generally  speaking,  those 
things  which  are  of  a  slanderous  nature  would  also 
be  libelous  if  published  in  that  form,  but  many  rep- 
resentations which  are  deemed  injurious  when  put 
into  permanent  form  are  not  considered  to  be  injuri- 
ous per  se  when  not  so  placed.  This  distinction, 
while  criticised  by  some  writers  and  a  few  courts,  is 
firmly  embedded  in  the  law,  and  to-day  is  universally 
recognized  and  adopted.51  This  distinction  is  well 
expressed  and  explained  in  an  early  Ohio  case. 
"Whatever  charge  will    sustain   a  suit   for   slander 

Dec.  281;  Bergmami  v.  Jones,  94  N.  Y.  51;  Stone  v.  Cooper,  2  Denio, 
293;  Newbit  v.  Statiick,  35  Me.  315,  58  Am.  Dec.  706;  Yeates  v. 
Reed,  4  Blackf.  463,  32  Am.  Dec.  43;  Dial  v.  Hotter,  6  Ohio  St.  228. 

so  Melvin  v.  Weiant,  36  Ohio  St.  184,  38  Am.  Rep.  572;  Butler 
v.  Kent,  19  Johns.  223,  10  Am.  Dec.  219;  Evening  News  Assn.  v. 
Tryon,  42  Mich.  549,  36  Am.  Rep.  450;  Terwilliger  v.  Wands,  17  N. 
Y.  54,  72  Am.  Dec.  420,  note,  p.  428;  Press  Co.  v.  Stewart,  119  Pa. 
St.  584,  14  Atl.  51;  Anonymous,  60  N.  Y.  262,  19  Am.  Rep.  174;  Alfele 
v.  Wright,  17  Ohio  St  238,  93  Am.  Dec.  615. 

51  Eonville  v.  McNease,  Dud.  (S.  C.)  303,  31  Am.  Dec.  556;  May- 
rant  v.  Richardson,  1  Nott  &  McC.  (S.  C.)  348,  9  Am.  Dec.  707; 
Watson  v.  Trask,  6  Ohio,  531,  27  Am.  Dec.  271;  Holston  v.  Boyle, 
46  Minn.  432,  49  N.  W.  203;  Bradley  v.  Cramer,  59  Wis.  309,  48  Am. 
Rep.  511,  18  N.  W.  268;  Colby  v.  Reynolds,  6  Vt  489,  27  Am.  Dec. 
574;  Lansing  v.  Carpenter,  9  Wis.  540,  76  Am.  Dec.  281;  Miller  v. 
Butler,  6  Cush.  71,  52  Am.  Dec.  768,  note;  Steele  v.  Southwick,  9 
Johns.  214,  1  Am.  Lead.  Cas.  106,  extensive  note.  See,  also,  post, 
sec.  399. 
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where  the  words  are  merely  spoken  will  sustain  a 
suit  for  libel  if  they  are  written  or  printed  and  pub- 
lished; and  it  will  be  seen  at  one  glance  that  many 
charges,  which  if  merely  spoken  of  another  would  not 
sustain  a  suit  for  slander,  will,  if  written  or  printed, 
and  published,  sustain  a  suit  for  libel.  Words  of 
ridicule  only,  or  of  contempt,  which  merely  tend  to 
lessen  a  man  in  public  esteem,  or  to  wound  his  feel- 
ings, will  support  a  suit  for  libel ,  because  of  their 
being  embodied  in  a  more  permanent  and  enduring 
form,  of  their  increased  deliberation  and  malignity 
of  their  publication,  and  of  their  tendency  to  provoke 
breaches  of  the  public  peace."  52 

§393.    What  Words  are  Actionable  Per  Se.— The 
early  cases,  realizing  that  there  is  a  great  difference 
of  opinion  as  to  what  acts  indicate  a  depraved  char- 
acter, and  also  the  necessity  of  some  certain  stand- 
ard, held   that    only  those  words  which   imputed    a 
criminal    act   were    actionable   per  se.53    This    early 
doctrine  has,  on  account  of  the  development  of  the 
criminal   law,  received   many  refinements,    and   the 
view  as   to   what  words    are  per   se  defamatory  has 
been  expanded.    The  classes  as  set  out  by  Justice 
Clifford,  the  first  four  of  which  embrace  those  words 
actionable  perse,  have  been  adopted  by  text-writers 
and  courts  generally.     The    first    division    of    this 
classification  includes  those  words  recognized  by  the 
early  cases;  i.  e.,  those  which  impute  criminal  acts. 
At  first  this  was  held  to  mean  those  acts   for  which 
an  indictment  would  lie.     At  common  law  a  convic- 
tion under  an  indictment  subjected  the  accused  to 
corporal  punishment,  but  now  criminal  law  has  been 
so  developed  that  many  minor   offenses   render   one 
liable  to  indictment,  many  offenses  which  are  pun- 

62  Watson  v.  Trask,  6  Ohio  531,  27  Am.  Dec.  271. 

53  Ogden  v.  Turner,  6  Mod.  104;  Onslow  v.  Home,  3  Wils.  186. 
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ishable  only  by  fine.  This  criterion,  then,  is  not 
practicable  now,  for  it  can  hardly  be  said  to  be  de- 
famatory to  charge  orally  the  commission  of  some  of 
the  misdemeanors  which  are  punishable  by  line 
alone — such  as  engaging  in  business  without  li- 
cense.84 

This  inadequacy  is  generally  recognized,  and 
many  courts  supplement  this  statement  by  holding 
that  the  act  must  be  one  involving  "moral  turpi- 
tude,"55 or  such  as  will  subject  the  party  charged 
to  an  "infamous  punishment"  if  the  charge  is  true.56 
These  refinements  seem  to  be  a  return  to  that  un- 
certain measure  of  opinion  as  to  what  is  "moral 
turpitude,"  and  what  punishment  is  "infamous."  To 
be  consistent  in  this  subject  we  must  select  some 
other  division  from  the  criminal  law  as  the  criterion. 
What  line  is  there,  which  shows  the  regard  that  the 
law  holds  for  acts,  better  than  the  nature  of  the  pun- 
ishment prescribed  therefor?  The  more  depravity 
of  character  indicated  by  the  act,  the  greater  the 
punishment.  Those  acts  for  which  a  fine  alone  is 
imposed  are  not  indicative  of  depravity,  but  those 
Which  receive  such  corporal  punishment  as  impris- 
onment, the  stocks,  or  the  whipping-post,  do. 

Following  this   idea   some  courts  have   held   that 

64  Birch  v.  Benton,  26  Mo.  153;  Billings  v.  Wing,  7  Vt.  430. 

55  Alfele  v.  Wright,  17  Ohio  St  238,  93  Am.  Dec.  615;  Watson  v. 
Trask,  6  Ohio,  531,  27  Am.  Dec.  271;  Hollingsworth  v.  Shaw,  19  Ohio 
St.  430,  2  Am1.  Eep.  411;  Brite  v.  Gill,  2  T.  B.  Mom  65,  15  Am.  Dec. 
122;  Klumph  v.  Dunn1,  66  Pa.  St  141,  5  Am.  Rep.  355;  Andres  v. 
Koppenheafer,  3  Serg.  &  R.  255,  8  Am.  Dec.  647;  Brooker  v.  Coffin, 
5  Johns.  188,  4  Am.  Dec.  337;  Martin  v.  Stillwell,  13  Johns.  275,  7 
Am.  Dec.  376;  Ranger  v.  Goodrich,  17  Wis.  78;  Page  v.  Merwin,  54 
Conn.  426,  8  Atl.  675. 

56  Brooker  v.  Coffin,  5  Johns.  188,  4  Am.  Dec.  337;  Alfele  v. 
Wright,  17  Ohio  St  238,  93  Am.  Dec.  615;  Watson  v.  Trask,  6  Ohio, 
531,  27  Am.  Dec.  271;  Elliot  v.  Ailsberry,  2  Bibb  (Ky.),  473,  5  Am. 
Dec.  631;  Stitzell  v.  Reynolds,  67  Pa.  St  54,  5  Am.  Rep.  396;  Shafer 
v.  Ahalt,  48  Md.  48  Md.  171,  30  Am.  Rep.  456. 
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those  words  which  "impute  an  indictable  offense  for 
which  corporal  punishment  may  be  inflicted  as  the 
immediate  punishment  and  not  as  the  consequence 
of  a  failure  to  satisfy  a  pecuniary  penalty,"  are  ac- 
tionable per  se.57  It  is  said  in  North  Carolina  that, 
"the  gravamen  of  an  action  of  slander  is  social  deg- 
radation, and  not  the  risk  of  punishment;  and  the 
test  as  to  whether  the  words  are  actionable  or  not 
depends  on  whether  the  charge  imputes  an  infamous 
crime,  not  whether  the  risk  of  punishment  was  in- 
curred."58 

The   logical  view  seems  to    us  to  be   that,  while 
social    degradation  is   the  gravamen  of   the   offense, 
the  criminal  law   having  been  taken  for  a  standard 
in  this  class  of  words,  that  criterion  established  b> 
the  criminal  law  itself — viz.,  punishment — is  the  cri- 
terion by  which  the  social  standing,  if   not  actually, 
at  least  legally,  is  determined.     It  is  not  necessary, 
to  sustain  the  action   that   the    commission  of   the 
act  be  directly  charged,  although  this   is   the   usual 
and  most  derogatory  manner.    It  is  sufficient  if  it  is 
said  falsely  that   one  is  an  ex-convict,59  or  that   he 
has  been  indicted  for  crime,60   or  that  he   has   con- 
fessed,01 as  these  imply  the  commission  of  a  crime. 

§  394.  Subject  Further  Considered.— The  inconsis- 
tencies likely  to  arise  from  the  use  of  any  other  rule 
may  be  shown  in  the  cases  relied  upon  as  establish- 

57  Birch  v.  Benton,  26  Mo.  153-160;  Billings  v.  Wing,  7  Vt.  439; 
Rammel  v.  Otis,  60  Mo.  365;  Elliot  v.  Ailsberry,  2  Bibb  (Ky.),  473, 
5  Am.  Dec.  631;  Griffin  v.  Moore,  43  Md.  246;  Shafer  v.  Ahalt,  48 
Md.  171,  30  Am.  Rep.  456. 

58  Shipp  v.  McCraw,  7  N.  C.  463,  9  Am.  Dec.  611. 

59  Boogher  v.  Knapp,  76  Mo.  457;*Burke  v.  Masearich,  81  Oal.  302, 
22  Pae.  673;  Pellardls  v.  Printing  Co.,  99  Wis.  156,  74  N.  W.  99; 
Pease  v.  Shippen,  80  Pa.  St.  513,  21  Am.  Rep.  116. 

60  Jones  v.  Townsend,  21  Fla.  431,  58  Am.  Rep.  676;  Brace  v. 
Brink,  33  Mich.  91. 

ei  Cass  v.  Anderson,  33  Vt.  182. 
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ing  the  "moral  turpitude  or  infamous  punishment" 
criterion.  Brooker  v.  Coffin62  is  the  leading  case  in 
this  regard,  and  is  cited  and  followed  in  New  York 
and  other  states.  In  this  case  a  charge  of  being  a 
common  prostitute  was  held  not  actionable,  and  al- 
though a  common  prostitute  was  liable  to  imprison- 
ment the  court  deemed  that  the  charge  did  not  in- 
volve moral  turpitude  nor  an  act  subjecting  the 
plaintiff  to  an  infamous  punishment.  Some  seven 
years  later  the  same  court,  in  Martin  v.  Stillwell,63 
held  that  a  charge  of  keeping  a  bawdy-house  was 
actionable  because  of  moral  turpitude  under  the  rule 
enunciated  in  Brooker  v.  Coffin.  The  views  of  courts 
upon  moral  turpitude  seem  hardly  to  be  relied  upon. 
As  to  the  line  of  infamous  punishment,  the  days  of 
slit  noses,  clipped  ears,  the  pillory,  stocks  and  public 
whipping-post  are  in  the  past.  Punishment  now  con- 
sists of  fines,  imprisonment  and  death.  Crimes  in- 
volving the  last  are  few,  and  slander  cannot  be  lim- 
ited to  these;  nor  should  it  include  the  first,  because 
of  the  infinite  number  of  petty  offenses  corrected  by 
it.  This  leaves  us  at  the  same  point  of  distinction — 
imprisonment  or  corporal  punishment.  Thus  it  has 
been  held  that  a  charge  of  burning  buildings  is  action- 
able when  the  act  was  arson,  and  punishable  by  im- 
prisonment,64 but  where  the  act  was  not  so  punish- 
able, an  action  will  not  lie.63  Again,  where  abortion 
is  punished   by  imprisonment,  a   charge  of   commit- 

62  5  Johns.  188,  4  Am.  Dec.  337. 

63  13  Johns.  275,  7  Am.  Dec.  374. 

64  Logan  v.  Steele,  1  Bibb  (Ky.),  593,  4  Am.  Dec.  659;  Haines  v. 
Campbell,  74  Md.  158,  28  Am.  St.  Rep.  240,  21  Atl.  707;  Waters  v. 
Jones,  3  Port.  (Ala.)  442,  29  Am.  Dec.  261;  Nailor  v.  Ponder,  1 
Marv.  (Del.)  408,  41  Atl.  88. 

65  Brady  v.  Wilson,  11  N.  O.  93;  Redway  v.  Gray,  31  Vt.  292; 
Bloss  v.  Tobey,  2  Pick.  320. 
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ting  it  is  slanderous  per  se,06  but  where  it  is  not  so 
punished,  no  action  lies  for  such  a  charge.67 

The  charge  of  a  crime  which  is  now  generally  con- 
ceded to  be  slanderous  perse  is  that  for  which  the 
punishment  is  imprisonment  in  the  penitentiary. 

§  395.  Same  Continued— Imputing  Contagious  Dis- 
ease.— The  second  class  of  words  actionable  per  se  are 
those  imputing  what  is  called  a  contagious  disease. 
But  this  does  not  mean  that  it  is  slanderous  to  charge 
one  with  having  any  of  the  ordinary  diseases  which 
spread  by  contagion,  although  it  may  to  a  certain  ex- 
tent exclude  him  from  society  through  fear  of  the  con- 
tagion. Those  diseases  which  indicate  a  depravity  of 
character  and  which  arise  from  immoral  practices 
are  the  diseases  included  in  this  class.  Such  diseases 
are  of  venereal  character,  and  a  false  imputation  in 
regard  to  them  wrongfully  brings  the  one  charged 
into  disgrace,  and  causes  him  to  be  shunned  and 
avoided  by  all  moral  persons.68 

§  396.  Words  Actionable  Per  Se— Spoken  of  One  in 
His  Occupation. — In  the  third  and  fourth  classes,  as 
given  by  Justice  Clifford,  the  right  recognized  is,  that 
everyone  is  entitled  to  as  good  a  reputation  in  respect 
to  his  occupation  as  his  abilities  in  that  direction 
warrant.  Any  statement,  then,  which  falsely  im- 
pugns one's  qualifications  for  his  occupation  is  per  se 
slanderous,  the  courts  having  considered  that  the  nat- 
ural tendency  of  such  statements  is  to  cause  the  one 

66  Depew  v.  Robinson,  95  Ind.  109;  Filber  v.  Danterman,  26  Wis. 
518. 

67  Abrams  v.  Foshee,  3  Iowa,  274,  66  Am.  Dec.  77;  Smith  v.  Gof- 
fard,  31  Ala.  45. 

68  Kaucher  v.  Blinn,  29  Ohio  St.  62,  23  Am.  Rep.  727;  Watson 
v.  McCarthy,  2  Ga.  57,  46  Am.  Dec.  380;  Monk®  v.  Monks,  118  Ind. 
238,  20  N.  E.  744;  Golderman  v.  Stearns,  7  Gray,  181;  Castleberry 
v.  Kelly,  26  Ga.  608;  Irons  v.  Fields,  9  R.  I.  216. 
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spoken  of  to  suffer  pecuniary  loss.  Thus  the  false  im- 
putation of  want  of  integrity,  where  duties  of  trust 
are  to  be  performed,  the  allegation  of  immoral  habits, 
where  morality  is  a  necessity,  the  representation  of 
lack  of  technical  training  and  knowledge  in  a  skilled 
profession  or  occupation,  are  per  se  injurious  and 
slanderous.  On  the  other  hand,  to  say  of  a  minister, 
for  instance,  that  he  knows  nothing  of  civil  engineer- 
ing, or  of  a  mechanic  that  he  is  dishonest,  or  of  an 
artist  that  he  is  immoral,  will  not  be  presumed  to 
have  caused  him  any  loss  in  his  occupation.  Conse- 
quently, to  be  actionable,  the  words  must  be  such  as 
touch  him  in  regard  to  his  particular  employment, 
and  this  connection  must  be  shown  by  averment, 
technically  called  the  colloquium.  But  when  this 
is  done,  the  law  will  imply  the  damage,  as  in  the  two 
classes  just  discussed,  and  special  damages  need  not 
be  shown. 

In  regard  to  the  subdivision  of  this  general  class 
of  what  might  be  called  conditionally  perse  action- 
able words,  writers  and  courts  seem  to  be  confused. 
In  some  a  distinction  is  made  between  "office"  and 
"employment  of  profit"  and  "profession  or  trade";69 
others  divide  between  "office,  profession  or  employ- 
ment" and  "business."70  Perhaps  the  truth  is,  that 
the  class  can  only  be  divided  into  the  various  occu- 
pations open  to  mankind.  This  is  impracticable,  and 
each  case  presents  the  question  as  to  whether  the 
representations  averred  have  a  tendency  to  establish 
a  false  reputation  in  regard  to  that  particular  voca- 
tion with  which  the  complaining  party  is  occupied.  If 
they  tend  to  falsely  establish  a  reputation  of  inabil- 
ity to  perform,  or  unfitness  for,  the  duties  of  his  oc- 
cupation, whether  that  be  a  public  or  a  private  office 

69  Pollard  v.  Lyon,  91  U.  S.  225. 

70  Cooley  on  Torts,  235. 
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or  employment  of  profit,  or  a  trade,  profession  or 
business,  the  law  presumes  an  injury  to  flow  there- 
from, and  an  action  will  lie.  Thus,  to  charge  a  busi- 
ness man  with  being  a  bankrupt  is  slander,  as  it 
shows  an  unfitness  for  business  and  injures  his  cred- 
it;71 and  to  charge  a  business  man  with  being  insol- 
vent,72 or  with  keeping  false  books;73  or  to  charge  a 
business  man  with  fraud  and  dishonesty;74  to  say 
of  a  minister  that  he  is  a  drunkard;75  to  call  a  jus- 
tice a  "damned  fool  of  a  justice";70  charging  a  fire 
chief  with  being  drunk  at  a  fire,77  and  a  town 
clerk  with  committing  frauds  in  an  election,78  and  a 
postmaster  with  willingness  to  rob  the  mails79 — in- 
jure them  in  their  profession  or  trade.  So  to  impute 
dishonesty  and  drunkenness  to  an  attorney,80  or  to 
call  him  a  "shyster,"81  or  to  charge  him  with  divulg- 
ing secrets  of  his  clients,82  or  with  beinc;  a  cheat;83 
or  to  impute  a  want  of  professional  skill  and  knowl- 

71  Lewis  v.  Hawley,  2  Day  (Conn:.),  497,  2  Am.  Dec.  121. 

72  Phillips  v.  Hoeper,  1  Pa.  St.  62,  44  Am.  Dec.  Ill;  Simons  v. 
Burnham,  102  Mich.  189,  60  N.  W.  476;  Bentley  v.  Reynolds,  1 
McMull.  16,  36  Am.  Dec.  251. 

73  Hoyle  v.  Young,  1  Wash.  (Va.)  150,  1  Ami.  Dec.  447;  Burtch 
v.  Nickerson,  17  Johns.  217,  8  Am.  Dec.  390. 

74  Noeninger  v.  "Vogt,  88  Mo.  589;  Joralemon  v.  Pomeroy,  22  N. 
J.  Li.  271;  Nelson  v.  Borchenius,  52  111.  236;  Backus  v.  Richardson, 
5  Johns.  476;  Mills  v.  Tayler,  3  Bibb  (Ky.),  469. 

75  McMillan  v.  Birch,  1  Binn.  (S.  O.)  178,  2  Am.  Dec.  426;  Chad- 
dock  v.  Briggs,  13  Mass.  248,  7  Am.  Dec.  137;  Haynes  v.  Cowden, 
27  Ohio  St.  292,  22  Am.  Rep.  303. 

76  Spiering  v.  Andras,  45  Wis.  333,  30  Am.  Rep.  745. 

77  Gottbehuet  v.  Hubachek,  36  Wis.  515. 

78  Dodds  v.  Henry,  9  Mass.  262. 

79  Craig  v.  Brown,  5  Blackf.  44. 

80  Sandlerson  v.  Caldwell,  45  N.  Y.  398,  6  Am.  Rep.  105. 

81  Gribble  v.  Pioneer  Press  Co.,  34  Minn.  342. 

82  Riggs  v.  Dennistort,  3  Johns.  Cas.  198,  2  Am.  Dec.  145;  Gair  v. 
Selden,  6  Barb.  46. 

83  Rush  v.  Cavenaugh,  2  Pa.  St  187. 
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edge  to  a  physician,84  or  to  call  him  a  blockhead  or 
fool,  appealing  to  a  certain  class  of  people  not  to  in- 
trust themselves  to  his  professional  care  is  slander.85 
So  it  is  slander  to  charge  a  butcher  with  selling  dis- 
eased meat.86 

§  397.  Words  Actionable  Per  Quod— Special  Dam- 
ages.— 'While  many  words  have  been  held  to  cause  in- 
jury to  reputation  prima  facie  and  to  be  per  se 
slanderous,  the  great  majority  of  words,  even  though 
falsely  spoken,  are  considered  harmless  and  innocent 
from  any  danger.  But  oftentimes  such  innocent 
words  are  used  in  a  manner  and  under  circumstances 
which  do  cause  actual  damage  and  injury,  and  when 
such  is  the  case  the  law  demands  reparation.  As 
these  representations  are  not  actionable  per  se,  it  is 
necessary,  in  suits  thereon,  to  aver  and  prove,  not  only 
their  falsity,  but  the  fact  of  special  damage.  These 
words  are  said  to  be  actionable  "per  quod,"  instead  of 
"perse."  As  is  well  said  in  an  early  Massachusetts 
case,  "some  words,  however,  although  spoken  falsely 
and  maliciously,  are  not  of  a  nature  to  produce  ac- 
tual injury,  because,  being  common  terms  of  reproach, 
more  indicative  of  the  temper  of  the  speaker  than  of 
any  specific  defect  of  character  in  him  of  whom  they 
are  spoken,  it  cannot  be  presumed  that  they  have  pro- 
duced any  injurious  effect;  and  therefore  to  make 
such  words  the  basis  of  an  action,  it  is  necessary  to 
allege  and  prove  that  some  damage  did  actually  fol- 
low the  speaking  of  the  words."87 

84  Swift  v.  Dickerman,  31  Conn.  285;  Secor  v.  Harris,  18  Barb. 
425;  Carrol  t.  White,  33  Barb.  615;  De  Pew  v.  Robinson,  95  Ind. 
109;  Cruikshank  v.  Gorden,  118  N.  T.  178,  23  N.  E.  457. 

85  Krug  v.  Pitas®,  162  N.  Y.  154,  76  Am.  St.  Rep.  317,  56  N.  E.  526. 

86  Young  v.  Kuhn,  71  Tex.  645,  9  S.  W.  860;  Blumhardt  v.  Rohr, 
70  Md.  328,  17  Atl.  266;  Singer  v.  Bender,  64  Wis.  169,  24  N.  W.  903. 

87  Chaddock  v.  Briggs,  13  Mass.  252,  7  Am.  Dec.  137. 
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To  present  illustrative  cases  upon  this  subject  is 
useless,  though  the  reports  are  full  of  them,  for  in 
every  case  it  is  not  a  question  of  law,  as  in  the  other 
classes  discussed,  but  one  for  the  jury  to  determine 
whether  or  not  there  has  been  any  actual  injury  done 
as  the  proximate  result  of  the  words  spoken.88 

§  398.  Particularity  of  Allegation  and  Proof— When 
Special  Damage  Must  be  Shown. — As  has  been  shown,89 
a  recovery  may  be  had  by  proof  of  the  publication  of 
representations  which  are  either  deemed  defamatory 
per  se  or  actually  occasion  injury  to  the  one  complain- 
ing thereof.  In  the  first  case,  the  law  presumes  the 
falsity  of  the  charges,  and  also  the  damage  flowing 
from  their  publication;  hence  the  fact  of  the  publica- 
tion of  words  included  in  such  classification  is  all  that 
need  be  alleged  and  proved  to  sustain  the  action.90 
But  in  the  second  case,  no  presumptions  arise,  and  it 
is  necessary  to  prove  all  elements  of  the  wrong  as 
facts,  the  publication,  the  falsity  of  the  representa- 
tion, and  the  actual  damage  flowing  therefrom.91 
The  disproof  of  any  allegation  of  fact  or  failure  to 
allege  any  fact  essential  to  an  action  constitutes  an 
absolute  defense  thereto;  hence  the  proof  of  the  truth 
of  any  alleged  libelous  or  slanderous  charge  of  the 
second  class  is  a  complete  defense  to  the  action.92  So, 
also,  the  proof  that  the  words  were  not  published  by 

88  Melvin  v.  Weiant,  36  Ohio  St.  184,  38  Am.  Rep.  572;  Butler 
v.  Kent,  19  Johns.  228,  10  Am.  Dec.  219;  Anonymous,  60  N.  Y.  262, 
19  Am.  Rep.  174;  Bentley  v.  Reynolds,  1  McMull.  16,  36  Am.  Dec. 
251;  Terwilliger  v.  Wands,  17  N.  Y.  54,  72  Am.  Dec.  420. 

89  Ante,  sec.  392. 

90  Pfitzinger  v.  Dubs,  64  Fed.  696;  Newbit  v.  Statuck,  35  Me. 
315,  58  Am.  Dec.  706;  Yeates  v.  Reed,  4  Blackf.  463,  32  Am.  Dec.  43. 

91  Anonymous,  60  N.  Y.  262,  19  Am.  Rep.  174;  Terwilliger  v. 
Wands,  17  N.  Y.  54,  72  Am.  Dec.  420;  Newman  v.  Stein,  75  Mich. 
402,  13  Am.  St.  Rep.  447,  42  N.  W.  956;  Gough  v.  Goldsmith,  44 
Wis.  262;  Pollard  v.  Lyon,  91  TJ.  S.  225. 

92  Ante,  sec.  390. 
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the  one  accused,93  and  that  the  falsity  and  publica- 
tion did  not  occasion  any  injury  complained  of.94 

The  first  class  of  cases,  however,  depends  upon  at 
least  two  presumptions — as  to  falsity  and  damage — 
in  connection  with  the  facts.  Presumptions  are  of 
two  classes — conclusive  and  rebuttable — and  the 
courts  have  held  that  the  presumption  of  falsity  of 
words  is  rebuttable,95  while  that  as  to  the  damage  is 
conclusive.96  Thus,  to  prove  the  want  of  publication, 
or  the  truth  of  the  representations  made,  constitutes 
a  complete  defense  in  the  first  class  of  cases,  but  no 
evidence  may  be  introduced  to  show  the  want  of  dam- 
age, because  the  court  conclusively  presumes  dam- 
age,97 

§  399.  Words  Defamatory  Per  Se  in  Libel.— it  has 
been  shown  that  the  chief  distinction  between  slander 
and  libel  lies  in  the  fact  that  one  is  lasting  and  the 
other  is  fugitive.  This,  together  with  the  fact  that 
oral  words  are  often  spoken  in  haste  and  with  little 
reflection,  while  the  reduction  of  the  ideas  and 
thoughts  to  a  permanent  form — such  as  writing,  effl- 

93  See  Weir  v.  Hoss,  6  Ala.  881. 

94  Anonymous,  60  N.  T.  262,  19  Am.  Eep.  174;  TerwMiger  v. 
Wands,  supra;  Newman  v.  Stein,  supra;  Gough  v.  Goldsmith,  supra; 
Pollard  v.  Lyon,  supra. 

95  Castle  v.  Houston,  19  Kan.  417,  27  Am.  Rep.  127;  Sullings  v. 
Shakespeare,  46  Mich.  408,  41  Am.  Rep.  166,  9  N.  W.  451;  Ratcliffe 
v.  Louisville  0.  J.  Co.,  99  Ky.  416,  36  S.  W.  177;  Simons  v.  Burn- 
ham,  102  Mich.  189,  60  N.  W.  476;  Hayner  v.  Spokane  C.  Pub.  Co., 
11  Wash.  503,  39  Pac.  969. 

96  Savon-  v.  Scanlan,  43  La.  Ann.  967,  26  Am.  St.  Rep.  200,  9  So. 
916;  Yeates  v.  Reed,  4  Blackf.  463,  32  Am.  Dec.  43;  Gilman  v. 
Lowell,  8  Wend.  573,  24  Am.  Dec.  96;  Rammel  v.  Otis,  60  Mo.  365; 
Newbit  v.  Statuck,  35  Me.  315,  58  Am.  Dec.  706. 

97  Pfltzinger  v.  Dubs,  64  Fed.  696;  Newbit  v.  Statuck,  35  Me. 
315,  58  Am.  Dec.  706;  Yeates  v.  Reed,  4  Blackf.  463,  33  Am.  Dec. 
43;Savoir  v.  Scanlan,  43  La.  Ann.  967,  26  Am.  St.  Rep.  200,  9  So. 
916;  Miles  v.  Harrington,  8  Kan.  425;  Tracy  v.  Hackett,  19  Ind. 
App.  133,  65  Am.  St.  Rep.  398,  19  N.  E.  185. 
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gies  and  cartoons — require  deliberation,  make  it  rea- 
sonable that  one  should  be  required  to  be  more  care- 
ful as  to  what  he  reduces  to  writing,  and  the  like, 
than  as  to  that  which  he  utters  orally. 

Again,  "we  are  apt  to  suppose  that  before  a  man 
reduces  an  accusation  to  writing  he  has  satisfied  him- 
self of  the  truth  of  it;  and  if  he  has  not  satisfied  him- 
self, his  conduct  is  certainly  very  reprehensible";98 
and  "there  can  be  no  question  but  that  a  slander, 
written  and  published,  evinces  a  more  deliberate  in- 
tention to  injure,  is  calculated  more  extensively  to 
circulate  the  accusation  and  to  provoke  the  person 
accused  to  take  the  means  of  redress  into  his  own 
hands,  and  then  to  commit  a  breach  of  peace,  than 
mere  oral  slander  which  is  spoken  and  soon  forgot- 
ten." "  So,  while  the  principles  underlying  the  ac- 
tions for  slander  and  libel  are  the  same,  many  words 
or  representations  which  would  be  harmless  prima 
facie  if  uttered  orally  are  defamatory  per  se  as  a 
libel  on  account  of  the  greater  opportunities  for  dam- 
age. 

In  the  first  place  all  those  matters  which  are 
deemed  defamatory  per  se  in  slanderous  form  are 
held  to  be  so  in  libelous  form.  Thus,  to  charge  one 
with  the  commission  of  a  crime  involving  corporal 
punishment,100  or  to  impute  a  want  of  ability,  fitness 
and  integrity  in    respect    to  his  office,101  or  profes- 

»8  McClurg  v.  Ross,  5  Binn.  (Pa.)  218. 

99  Colby  v.  Reynolds,  6  Vt.  489,  27  Am.  Dec.  574. 

100  Upton  v.  Hume,  24  Or.  420,  41  Am.  St.  Rep.  863,  S3  Pac.  810; 
Belo  v.  Fuller,  84  Tex.  450,  31  Am.  St.  Rep.  75,  19  S.  W.  616;  Mc- 
Allister v.  Detroit  Free  Press  Co.,  76  Mich.  338,  15  Am.  St.  Rep. 
318,  43  N.  W.  431;  Conroy  v.  Pittsburg  Times,  139  Pa.  334,  23  Am. 
St.  Rep.  188,  21  Atl.  154;  World  Pub.  Co.  v.  Mullen,  43  Neb.  126,  47 
Am.  St.  Rep.  737,  61  N.  W.  108. 

101  Cotulla  v.  Kerr,  74  Tex.  89,  15  Am.  St.  Rep.  819,  11  S.  W. 
1058;  Augusta  Evening  News  v.  Radford,  91  Ga.  494,  44  Am.  St. 
Rep.  53,  17  S.  E.  612;  Banner  Pub.  Co.  v.  State,  16  Lea,  176,  57 
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sion,102  or  trade,  business  or  occupation,103  is  action- 
able, whether  in  permanent  or  fugitive  and  imperma- 
nent form. 

The  definitions  of  libel  include  all  of  these,  but 
they  go  further,  and  include  all  representations  which 
have  the  tendency  to  render  a  person  ridiculous  or 
expose  him  to  the  contempt  or  hatred  of  the  public, 
and  those  which  tend  to  impair  his  standing  in  soci- 
ety and  degrade  him.104     Such  representations  are  li- 

Am.  Rep.  214;  Thomas  v.  Croswell,  7  Johns.  264,  5  Am.  Dec.  269; 
Wilson  v.  Nunan,  23  Wis.  105;  Robbins  v.  Treadway,  2  J.  J.  Marsh. 
540,  19  Am.  Dec.  152;  Bourreseau  v.  Detroit  Evening  J.  Co.,  63 
Mich.  425,  6  Am.  St.  Rep.  320,  30  N.  W.  376. 

102  Foster  v.  Scripps,  39  Mich.  376,  33  Am.  St.  Rep.  403;  Hether- 
ington  v.  Sterry,  28  Kan.  426,  42  Am.  Rep.  169;  Sanderson  v.  Cald- 
well, 45  N.  Y.  398,  6  Am.  Rep.  105;  Krug  v.  Pitass,  162  N.  Y.  154, 
76  Am.  St.  Rep.  317,  56  N.  E.  526;  Williams  v.  Davenport,  42  Minn. 
393,  18  Am.  St.  Rep.  519,  44  N.  W.  311;  Hayner  v.  Cowden,  27  Ohio 
St.  292,  22  Am.  Rep.  303. 

103  Missouri  etc.  Ry.  Co.  v.  Richmond,  73  Tex.  568,  15  Am.  St. 
Rep.  794,  11  S.  W.  555;  Hayes  v.  Press  Co.,  Limited,  127  Pa.  St.  642, 
14  Am.  St.  Rep.  874,  18  Atl.  331;  Obaugh  v.  Finn,  4  Ark.  110,  37 
Am.  Dec.  773;  Johnson  v.  Bradstreet  Co.,  77  Ga.  172,  4  Am.  St.  Rep. 
77;  Muetze  v.  Tuteur,  77  Wis.  236,  20  Am.  St.  Rep.  115,  46  N.  W. 
123;  Mitchell  v.  Bradstreet  Co.,  116  Mo.  226,  22  S.  W.  358,  724,  38 
Am.  St.  Rep.  593,  note,  p.  605;  Brown  v.  Vannaman,  85  Wis.  451, 
39  Am.  St.  Rep.  860,  55  N.  W.  183;  St.  James  etc.  Academy  v. 
Gaiser,  125  Mo.  517,  46  Am.  St.  Rep.  502,  28  S.  W.  851;  Moore  v. 
Francis,  121  N.  Y.  199,  18  Am.  St.  Rep.  810,  23  N.  E.  1127;  Svmder- 
lin  v.  Bradstreet,  46  N.  Y.  188,  7  Am.  Rep.  322;  King  v.  Patterson, 
49  N.  J.  L.  417,  60  Am.  Rep.  622,  9  Atl.  705. 

104  McCorkle  v.  Binns,  5  Binn.  340,  6  Am.  Dec.  420;  Watson  v. 
Trask,  6  Ohio,  531,  27  Am.  Dec.  271;  Adams  v.  Lawson,  17  Gratt. 
250,  94  Am.  Dec.  455;  Lansing  v.  Carpenter,  9  Wis.  542,  76  Am.  Dec. 
281,  note,  283;  Bradley  v.  Cramer,  59  Wis.  309,  48  Am.  Rep.  511; 
Solverson  v.  Peterson,  64  Wis.  198,  54  Am.  Rep.  607;  Stewart  v. 
Swift  Specific  Co.,  76  Ga.  280,  2  Am.  St.  Rep.  40;  Smith  v.  Smith, 
73  Mich.  445,  16  Am.  St.  Rep.  594,  41  N.  W.  499;  Moore  v.  Francis, 
121  N.  Y.  199,  18  Am.  St.  Rep.  810,  23  N.  E.  1127;  Morey  v.  Morning 
Journal  Assn.,  123  N.  Y.  207,  20  Am.  St.  Rep.  730,  25  N.  E.  161; 
Riley  v.  Lee,  88  Ky.  603,  21  Am.  St.  Rep.  358,  11  S.  W.  713;  Hirsch- 
field  v.  Ft.  Worth  Nat.  Bank,  83  Tex.  452,  29  Am.  St.  Rep.  660,  11 
S.  W.  743;  State  v.  Mason,  26  Or.  273,  46  Am.  St.  Rep.  629,  38  Pac. 
130. 
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belous  per  se,  and  are  actionable  without  proof  of 
actual  damage.  Thus,  to  represent  that  one,  upon 
being  bitten  by  a  cat,  conducted  herself  like  one — 
purring,  mewing,  and  attempting  to  catch  rats,105  or 
to  call  a  man  a  "swine"  and  say  that  he  "lives  on 
lame  horses,"  106  or  to  publish  "that  he  has  been  de- 
prived of  a  participation  of  the  chief  ordinance  of  the 
church  to  which  he  belongs,  and  that,  too,  by  reason 
of  his  infamous  and  groundless  assertions,"107  or  to 
charge  one  with  having  been  sued  for  a  breach  of 
promise  of  marriage,108  or  that  the  exactious  and 
fraudulent  conduct  of  a  wife  has  driven  her  husband 
to  commit  suicide,109  or  for  a  husband  to  charge  his 
wife  with  deserting  him  during  his  sickness,110  or  to 
charge  one  with  having  told  a  falsehood  which,  al- 
though not  perjury,  tends  to  lessen  the  respect  in 
which  he  is  held  by  his  friends,111  or  to  send  to  a  per- 
son a  telegram,  "Slippery  Sam — Your  name  is 
pants,"  113  or  to  call  him  "a  disreputable  person"  who 
published  a  false  report  tending  to  injure  the  credit 
of  the  city,113  is  libelous  on  this  ground. 

So,  also,  has  an  action  been  sustained  for  making 
a  charge  of  anarchy,114  and  for  alleging  that  one  was 

105  Stewart  v.  Swift  Specific  Co.,  76  Ga.  280,  2  Am.  St.  Rep.  40. 
loe  Solverson  v.  Peterson,  64  Wis.  198,  54  Am.  Rep.  607,  25  N.  W. 
14. 

107  McCorkle  v.  Binns,  5  Binn.  340,  6  Am.  Dec.  420. 

108  Morey  v.  Morning  Journal  Assn.,  123  N.  Y.  207,  20  Am.  St. 
Rep.  730,  25  N.  E.  161. 

109  Bradley  v.  Cramer,  59  Wis.  309,  48  Am.  Rep.  511,  18  N.  W. 
268. 

no  Smith  v.  Smith,  73  Mich.  445,  16  Am.  St.  Rep.  594,  41  N.  W. 
499. 

in  Cooper  v.  Stone,  24  Wend.  434;  Riley  v.  Lee,  88  Ky.  603,  21 
Am.  St.  Rep.  359,  11  S.  W.  713. 

112  Peterson  v.  Western  Union  Tel.  Co.,  65  Minn.  18,  67  N.  W. 
646. 

H3  Trebby  v.  Transcript  Pub.  Co.,  74  Minn.  84,  73  Am.  St.  Rep. 
330,  76  N.  W.  961. 

114  Cerveny  v.  Chicago  Daily  News  Co.,  139  111.  345,  28  N.  E.  692. 
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chastised  for  improper  conduct  toward  women,115  and 
for  setting  out  that  one  was  to  have  been  married, 
had  ordered  his  wedding  supper,  and  engaged  the  min- 
ister, but  that  just  before  the  ceremony  the  lady 
eloped  with  his  cousin,116  as  these  representations 
brought  their  objects  into  contempt  and  ridicule. 

§  400.  Excuses— Privileges— Absolute  and  Qualified 
— Classification — General  Doctrine. — As  distinguished 
from  the  defenses  discussed  in  the  foregoing  sections, 
the  law  recognizes  some  excuses.  The  defense  goes 
to  show  that  the  wrong  complained  of  has  not  been 
committed,  while  an  excuse  admits  the  commission 
of  the  wrong  but  presents  circumstances  by  reason  of 
which  the  law  refuses  to  redress  it.  Those  represen- 
tations which  are  made  under  circumstances  afford- 
ing a  legal  excuse  are  termed  privileged  communica- 
tions, and  are  held  absolutely  privileged  or  only  con- 
ditionally so,  according  to  whether  the  circumstances 
constitute  a  complete  excuse,  or  other  circumstances 
may  be  shown  in  rebuttal.117 

The  existence  of  some  privileged  occasions  has  been 
recognized  from  early  times,118  but  doubt  was  often 
expressed  that  there  should  be  any  circumstances 
which  would  give  an  absolute  privilege  to  all  words 
uttered.  In  an  early  United  States  case,119  Justice 
Daniel  says,  after  classifying  "the  exceptions  found 
in  the  treatises  and  decisions":  "The  term,  'excep- 
tion,' as  applied  to  cases  like  those  just  enumerated, 
could  never  be  interpreted  to  mean  that  there  is  a 
class  of  actions  or  transactions  above  the  cognizance 

us  Holston  v.  Boyle,  46  Minn.  432,  49  N.  W.  203. 
lie  Hatt  v.  Evening  News  Assn.,  94  Mich.  114,  53  N.  W.  952. 
117  Post,  sec.  401. 

us  Lake  v.  Rex,  1  Saund.  131;  Fray  v.  Blackburn,  3  Best  &  S. 
576;  Yates  v.  Lansing,  5  Johns.  283. 
119  White  v.  Nicholls,  3  How.  286,  291. 


§  400  INJUKY   TO  EIGHT   OF  REPUTATION.  780 

of  the  law,  absolved  from  the  commands  of  justice. 
The  privilege  spoken  of  in  the  books  should,  in  our 
opinion,  be  taken  with  strong  and  well-defined  quali- 
fications. It  properly  signifies  this  and  nothing  more : 
That  the  excepted  instances  shall  so  far  change  the 
ordinary  rule  with  respect  to  slanderous  or  libelous 
matter  as  to  remove  the  regular  and  usual  presump- 
tion of  malice,  and  to  make  it  incumbent  on  the  party 
complaining  to  show  malice." 

This  view,  however,  has  been  repudiated,  and  a 
class  of  absolutely  privileged  communications  is  dis- 
tinctly recognized  by  writers  and  courts.120  No  priv- 
ilege arises  unless  there  is  some  duty,  legal  or  moral, 
upon  the  party  making  the  defamatory  representa- 
tions, to  disclose  his  knowledge,  upon  the  matter  con- 
cerning which  he  has  made  the  communications,  ow- 
ing to  the  public  or  a  private  individual.  "It  must 
appear  that  they  were  spoken  by  defendant  in  the  dis- 
charge of  some  public  or  private  duty,  legal  or  moral, 
and  with  that  end  and  purpose  in  view,  or  in  the  con- 
duct of  some  matter  involving  his  own  interests,  and 
were  relevant  and  proper  in  that  connection."  121  The 
law  is  that  a  communication,  to  be  privileged,  must 
be  made  upon  a  proper  occasion,  from  a  proper  mo- 
tive, and  must  be  made  upon  reasonable  or  probable 
cause,123  or  it  must  be  made  in  good  faith  upon  a 
subject  matter  in  which  the  party  communicating  has 

120  Odgers  on  Slander  and  Libel,  *182:  Townshend  on  Slander 
and  Libel,  256;  Newell  on  Slander  and  Libel,  418;  see  cases  cited 
to  sees.  402-404. 

121  Trebby  v.  Transcript  Pub.  Co..  74  Minn.  84,  73  Am.  St.  Rep. 
330,  76  N.  W.  961;  Quinn  v.  Scott,  22  Minn.  462,  citing  Swan  r. 
Tappan,  5  Cush.  104;  Gassett  v.  Gilbert,  6  Gray,  94;  Klinck  v. 
Colby,  46  N.  Y.  427,  7  Am.  Rep.  360.  The  last  class  mentioned  is 
included  among  private  duties— i.  e.,  to  self— discussed  further  on. 

122  Hebner  v.  Great  Northern  Ry.  Co.,  78  Minn.  289,  79  Am.  St. 
Rep.  387,  80  N.  W.  1128. 
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an  interest.123  So,  too,  Justice  Daniel,  in  White  v. 
Nicholls,124  says  "that  the  description  of  cases  recog- 
nized, as  privileged  communications  must  be  under- 
stood as  exceptions  to  the  rule,  and  as  being  founded 
upon  some  apparentlyrecognized  obligation  or  motive, 
legal,  moral  or  social,  which  may  fairly  be  presumed 
to  have  led  to  the  publication,  and  therefore  relieves 
it  from  that  just  implication  from  which  the  general 
rule  of  law  is  deduced."  135  These  duties  may  be  class- 
ified into  those  of  (1)  a  public,  (2)  quasi  public,  or  (3) 
private  nature,  and  these  latter  may  be  owing  to  (A) 
self,  or  to  (B)  others  who  are  in  a  (a)  family  or  (b)  other 
confidential  relation,  or  (c)  a  relation  giving  them  a 
legal  or  moral  right  to  demand  disclosures  concerning 
character.  The  foundation  for  the  exceptions  is  not, 
as  conceived  by  Justice  Daniel,  that  the  fulfillment  of 
a  duty  takes  away  the  presumption  of  malice,  though 
this  is  plausible,  and  leads  logically  to  his  conclusion 
against  absolute  privilege.  It  is,  on  the  contrary,  on 
the  ground  of  public  policy  that  such  duties  as  are  rec- 
ognized should  be  performed,  and  their  performance 
protected,  and  that  those  representations  which  are 
apparently  made  in  such  performance  shall  be  held 
not  actionable,  even  though  injury  be  occasioned 
thereby,  or  they  are  by  nature  defamatory  per  se,  un- 
less it  can  be  shown  that  the  real  purpose  of  their 
publication  is  the  gratification  of  malice,136  or  that 
they  are  not  actually  in  the  performance  of  the  duty. 
Again,  the  duty  may  be  of  such  a  character  that  any- 
thing, even  if  dictated  by  malice,  occurring  in  its  per- 
formance is  absolutely  protected. 

123  Trebby  v.  Transcript  Pub.  Co.,  74  Minn.  84,  73  Am.  St.  Rep. 
330,  76  N.  "W.  961. 

124  3  How.  291. 

125  See  Odgers  on  Slander  and  Libel,  *182. 

126  Post,  sec.  412. 
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§  401.  Absolute— Qualified  Privilege  Distinguished.— 
The  difference  between  absolute  and  qualified  privi- 
lege lies  in  the  nature  of  the  duty  in  performance  of 
which  the  communication  is  made.  In  the  instances 
where  the  duty  is  a  public  one,  it  is  considered  that 
public  necessity  or  public  policy  requires  that  no  com- 
munications made  in  pursuance  to  the  public  duty,  or 
pursuant  to  the  demand  of  such  public  duty,  shall  be 
divulged,  or  even  made  the  subject  of  inquiry.  Such 
a  privilege  is  absolute,  that  is,  it  cannot  be  overturned 
by  evidence,  and  prevails  only  with  reference  to  the 
legislative,  executive  and  judicial  departments.  The 
only  distinction  between  absolute  and  qualified  priv- 
ilege is,  that  in  the  former  the  necessity  for  the  priv- 
ilege prima  facie  exists  without  evidence,  and  cannot 
be  overthrown  by  evidence,  while  in  the  latter  the 
court  cannot  determine  the  nature  of  the  relation  in 
which  the  privilege  is  claimed,  and  the  necessity 
therefor,  which  must  be  affirmatively  shown,  without 
resort  to  evidence. 

§  402.  Privileged  Through  Duty  to  Public— Legisla- 
ture.— In  the  class  of  communications  demanded  by 
public  duties  are  those  made  during  the  progress  of 
legislative  action  by  the  official  members  of  the  legis- 
lative assembly  upon  matters  regularly  before  such 
assembly,  also  such  as  are  made  in  the  courts  of  jus- 
tice which  are  pertinent  to  issues  rightly  before  them, 
whether  by  the  court,  counsel,  parties  or  witnesses, 
and  official  communications  by  government  officials 
upon  matters  within  the  scope  of  their  duties.  All 
of  these  are  entitled  to  the  absolute  privilege  from  lia- 
bility on  account  of  the  fact  that  the  duty  is  owing 
to  the  public,  and  the  law  deems  the  public  good  more 
necessary  to  be  protected  than  an  occasional  private 
wrong.127 

127  Coffin  v.  Coffin,  4  Mass.  1,  3  Am.  Dec.  189. 
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Words  spoken  by  officials  in  the  course  of  legisla- 
tive action  are  privileged  by  clear,  special  provisions 
in  federal  and  state  constitutions,  and  hence  have  re- 
ceived but  little  attention  from  the  courts  of  this 
country.  The  reason  underlying  these  provisions 
limits  the  protection  to  those  utterances  which  occur 
during,  and  are  a  part  of,  legislative  action,  and  does 
not  extend  it  to  private  discussions  by  legislators, 
even  though  they  may  concern  legislative  action  and 
be  held  in  the  assembly  halls  and  during  a  session  of 
the  assembly  itself.128  But  any  discussion  before  the 
legislative  body  as  a  whole,  or  any  part  thereof,  when 
engaged  upon  the  performance  of  their  public  duties, 
is  absolutely  privileged,129  and  the  force  of  the  rule 
has  been  applied  in  the  case  of  municipal  legislative 
assemblies.130  The  Pennsylvania  courts  have  gone  to 
this  extent  in  restricting  the  absolute  privilege  that 
they  have  held  remarks  of  a  member  of  a  city  council 
upon  a  matter,  which  had  been  brought  up  before  that 
body  without  motion  and  out  of  order,  are  not  made 
during  discussion  or  debate,  and  therefore  not  enti- 
tled to  absolute  immunity.131 

§  403.  Same— Judicial  Bodies.— Although  there  is 
ao  constitutional  provision  which  excuses  representa- 
tions made  before  a  court  of  justice,  the  reasons  under- 
lying those  provisions  concernyigWegislative  action 
apply  equally  well  here.  The  judicial  branch  of  the 
government  is  as  much  a  public  agency  as  the  legis- 
lature, and  the  duties  of  its  officers  and  those  who  are 

128  Coffin  v.  Coffin,  supra. 

129  Coffin  v.  Coffin,  supra;  Wright  v.  Lothrop,  149  Mass.  385,  21 
N  E  963;  Bradley  v.  Heath,  12  Pick.  163,  22  Am.  Dec\  418. 

130  Trebilcock  v.  Anderson,  117  Mich.  39,  75  N.  W.  129;  Wach- 
smith  v.  Bank,  96  Mich.  426,  56  N.  W.  9. 

131  McGraw  v.  Hamilton,  184  Pa.  108,  63  Am.  St.  Rep.  787,  39 

Atl.  4. 
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before  it  to  see  that  law  and  justice  are  enforced  are 
as  public  in  nature  as  those  of  the  law-making  body. 
Indeed,  if  judges,  counsel,  parties  and  witnesses  could 
be  held  responsible  for  the  injurious  effects  of  every 
statement  made  by  them,  few  could  be  persuaded  to 
undertake  the  offices  of  justice,  and  none  save  the 
reckless  would  tempt  the  perils  of  such  courts  for  re- 
dress. Public  duties  are  paramount,  and  it  is  deemed 
a  sufficient  deterrent  from  breach  of  such  duty  that 
such  public  punishments  as  impeachment,  disbar- 
ment, and  actions  for  perjury  are  provided. 

It  is  evident,  however,  that  if  for  any  reason  a  court 
has  no  jurisdiction  over  a  matter,  it  can  perform  no 
duty  in  regard  thereto.  Hence  the  first  requisite  for 
the  operation  of  this  privilege  is  that  the  court  must 
have  jurisdiction  of  the  matter  concerning  or  in  re- 
gard to  which  the  representation  claimed  to  be  ex- 
cused is  made.133  It  is  uniformly  held  that  remarks 
which  are  not  material  or  pertinent  to  matters  prop- 
erly before  the  court  are  not  absolutely  privileged,133 
for  if  they  are  immaterial  to  matters  before  the  court, 
they  cannot  be  considered  as  a  performance  of  any 
public  duty  which  only  exists  in  regard  to  matters 
upon  which  the  court  is  properly  called  to  exercise  its 
powers. 

The  line  as  to  relevancy  is  not  to  be  drawn  too 
strictly,  however.     "A  counsel's    position    is    one  of 

132  See  Forbes  v.  Johnson,  11  B.  Mon.  48;  Torrey  v.  Field,  10  Vt. 
353;  Johnson  v.  Brown,  13  W.  Va.  133;  Bartlett  v.  Christhilf,  69  Md. 
219,  14  Atl.  518;  Jones  v.  Brownlee,  161  Mo.  258,  61  S.  W.  795;  Milam 
v.  Burnsides,  1  Brev.  (S.  O.)  295;  Vausse  v.  L*e,  1  Hill  (S.  C),  197, 
26  Am.  Dec.  168;  Liles  v.  Gaster,  42  Ohio  St.  631. 

133  Bartlett  v.  Christhilf,  69  Md.  219,  14  Atl.  518;  Vogel  v.  Gruaz. 
110  U.  S.  311,  4  Sup.  Ct.  Rep.  12;  Hollis  v.  Meux,  69  Cal.  625.  58 
Am.  Rep.  574,  11  Pac.  248;  Runge  v.  Franklin,  72  Tex.  585,  13  Am. 
St.  Rep.  833,  10  S.  W.  721;  Ash  v.  Zwletusch,  159  111.  455,  42  N.  B. 
854;  Acre  v.  Starkweather,  118  Mich.  214,  76  N.  W.  379;  Clifton  v. 
L.ange,  108  Iowa,  472,  79  N.  W.  276;  McBee  v.  Fulton,  47  Md.  403, 
28  Am.  Rep.  465;  Voumans  v.  Smith,  153  N.  T.  214,  47  N.  E.  265. 


785  SLANDER  AND  LIBEL.  I  403 

great  difficulty,  and  he  has  special  need  to  have  his 
mind  clear  of  all  anxiety.  A  wide  latitude  is  justly 
and  necessarily  given  to  him  in  order  to  insure  a  full 
hearing  and  the  doing  of  justice.  It  would  be  impos- 
sible for  him  to  do  his  duty  if  he  could  be  questioned 
for  the  strength  of  his  expression  or  the  exaggeration 
of  his  arguments,  deductions  or  inferences.  That  they 
are  extreme,  or  only  specious  or  colorable,  is  not  the 
test,  but  whether  they  are  pertinent."  134  And  in  the 
case  of  witnesses,  the  test  is  often  held  to  be  their 
belief,  or  reasonable  belief,  as  to  the  pertinency  of 
their  statements.  "The  witness  who  is  not  a  lawyer 
is  not  cognizant  of  the  rules  of  law  and  cannot,  for 
himself,  readily  determine  the  materiality  or  respon- 
siveness or  pertinency  of  his  answers.  He  is  un- 
familiar with  the  rules  of  evidence.  Public  policy  re- 
quires that  he  should  not  be  trammeled  with  the  fear 
of  a  prosecution  for  slander."  135  * 

But  so  long  as  the  representations  are  reasonably 
pertinent  and  material  or  relevant  to  the  issues  in- 
volved, they  are  absolutely  protected,  whether  made 
by  the  court,136   or  by  counsel,137  or  by  a  witness,138 

134  Sickels  v.  Kling,  31  Misc.  Rep.  287,  64  N.  Y.  Supp.  252. 

135  Acre  v.  Starkweather,  118  Mich.  214,  76  N.  W.  379;  White  v. 
Carroll,  42  N.  Y.  161,  1  Am.  Rep.  503;  Calkins  v.  Sumner,  13  Wis. 
193,  80  Am.  Dec.  738;  Shadden  v.  McElwee,  86  Tenn.  146,  6  Am.  St. 
Rep.  821,  5  S.  W.  602. 

136  Gosslin  v.  Cannon,  1  Harr.  (Del.)  3;  Wilson,  v.  Whrtacre,  2 
Ohio  C.  Dec.  392;  Aylesworth  v.  St.  John,  25  Hun,  156;  Sands  v. 
Robinson,  12  Sneed,  704,  51  Am.  Dec.  132. 

137  Hollis  v.  Meux,  69  Cal.  625,  58  Am.  Rep.  574,  11  Pac.  248; 
Hastings  v.  Lusk,  22  Wend.  410,  34  Am.  Dec.  330;  Lester  v.  Thur- 
mond, 51  Ga.  118;  Hoar  v.  Wood,  3  Met.  193;  Maulsby  v.  Reif  snider, 
69  Md.  143,  14  Atl.  505;  Shelter  v.  Gooding,  47  N.  C.  175;  Sickels 
v.  Kling,  31  Misc.  Rep.  289,  64  N.  Y.  Supp.  252. 

138  Hunckel  v.  Voneiff,  69  Md.  179,  9  Am.  St.  Rep.  413,  14  Atl. 
500;  Terry  v.  Fellows,  21  La.  Ann.  375;  Calkins  v.  Sumner,  13  Wis. 
193,  80  Am.  Dec.  738;  Hutchins  v.  Lewis,  75  Ind.  55;  Barnes  v.  Mc- 
Crate,  32  Me.  442;  Smith  v.  Howard,  28  Iowa,  51;  McNabb  v.  Neal, 
88  111.  App.  571. 

Torts,  Vol.  1—50 
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or  by  a  party  to  the  action.139  In  regard  to  the  coun- 
sel and  parties,  the  privilege  extends  not  only  to  the 
oral  representations  during  a  trial,  but  to  the  plead- 
ings,140 affidavits  and  motions  as  well,141  and  in  civil 
or  criminal  actions,142  but  here  also  it  is  imperative 
that  the  representations  should  be  relevant  to  the 
issues  before  the  court.143 

The  fact  of  privilege  from  action  for  slander  will 
not  prevent  an  action  from  being  brought  thereon  for 
perjury,144  or  for  malicious  prosecution.145  This 
branch  of  privilege  also  protects  the  deliberations  of 
petit  and  grand  jurors.146 

§  404.  Same— Executive  Communications.— The  ex- 
ecutive officers  of  state  and  federal  governments, 
throughout  their  numerous  branches,  have  many 
duties  requiring  communications  to  pass  among  them- 
selves and  to  the  other  branches  of  the  government. 

139  Lawson  v.  Hicks,  38  Ala.  279,  81  Am.  Dec.  49;  Lea  v.  White, 
4  Sneed  (Tenn.),  111. 

140  Park  v.  Detroit  Free  Press  Co.,  72  Mich.  560,  16  Am.  St. 
Rep.  544,  40  N.  W.  731;  Gardemal  v.  McWilliams,  43  La.  Ann.  454, 
26  Am.  St.  Rep.  195,  9  South.  106;  Ball  v.  Rawles,  93  Cal.  222,  27 
Am.  St.  Rep.  174,  28  Pac.  937;  Jones  v.  Brownlee,  161  Mo.  258,  61 
S.  W.  795;  Hardin  v.  Comstock,  1  A.  K.  Marsh.  (Ky.)  480,  12  Am. 
Dec.  427. 

141  Hart  v.  Baxter,  47  Mich.  198,  10  N.  W.  198;  Harris  v.  Ream, 
2  Ohio  Dec.  281;  Hawk  v.  Evans,  76  Iowa,  595,  14  Am.  St.  Rep.  247, 
41  N.  W.  368. 

142  Ball  v.  Rawles,  93  Cal.  222,  27  Am.  St.  Rep.  174,  28  Pac.  937; 
Allen  v.  Crofoot,  2  Wend.  515,  20  Am.  Dec.  647;  Hartsock  v.  Red- 
dick,  6  Blackf.  255,  38  Am.  Dec.  141;  Vawsse  v.  Lee,  1  Hill,  197,  26 
Am.  Dec.  168;  Rainbow  v.  Benson,  71  Iowa,  301,  32  N.  W.  352; 
Morrow  v.  Wheeler  &  Wilson  Mfg.  Co.,  165  Mass.  349,  43  N.  E.  105; 
Vogel  v.  Gruaz,  110  U.  S.  311,  4  Sup.  Ct.  Rep.  12. 

143  Sherwood  v.  Powell,  61  Minn.  479,  52  Am.  St.  Rep.  614,  63  N. 
W.  1103;  Wimbish  v.  Hamilton,  47  La.  Ann.  246,  16  South.  856;  Mc- 
Laughlin v.  Cowley,  127  Mass.  316. 

144  Ball  v.  Rawles,  93  Cal.  222,  27  Am.  St.  Rep.  174,  28  Pac.  937. 
146  Francis  v.  Wood,  75  Ga.  648. 

146  Dunham  v.  Powers,  42  Vt.  1;  Rector  v.  Smith,  11  Iowa,  302. 
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These  communications  upon  public  affairs  are  enti- 
tled to  the  same  immunity  discussed  in  the  previous 
sections.  Writers  and  courts  have  held  the  rule  ap- 
plicable to  naval  and  military  officers,147  but  it  is  be- 
lieved that  the  reasoning  applies  as  well  to  the  vari- 
ous civil  executives,  such  as  President,  governor,  or 
the  heads  of  departments.  Thus,  where  a  communi- 
cation was  made  pursuant  to  an  act  of  Congress  by  a 
head  of  an  executive  department,  it  was  held  abso- 
lutely privileged,  though  made  with  malice.148  Like- 
wise, a  representation  by  a  mayor  to  a  city  council 
concerning  the  character  of  the  city  attorney  is  priv- 
ileged.149 And  a  communication  to  a  city  council  by 
a  mayor,  giving  his  reasons  for  vetoing  a  resolution 
passed  by  them,  is  excused.150 

The  same  limitations  apply  in  this  case  as  in  the 
others,  and  the  communications  must  be  upon  mat- 
ters to  which  his  official  duties  extend,  and  must  be 
pertinent  thereto.151  But,  as  oddly  put  by  the  United 
States  supreme  court,  "if  he  acts,  having  authority, 
his  conduct  cannot  be  made  the  foundation  of  a  suit 
against  him  personally  for  damages,  even  if  the  cir- 
cumstances show  that  he  is  not  disagreeably  im- 
pressed by  the  fact  that  his  action  injuriously  affects 
the  claims  of  particular  individuals."  15a 

§  405.  Same— By  the  Public— To  Public  Officials  — 
There  are  duties  of  a  public  nature  which  fall  upon 

147  Dawkins  v.  Lord  Robeby,  L.  R.  8  Q.  B.  255;  Odgers  on  Libel 
and  Slander,  *193.  See  contra,  Maurice  v.  Worden,  54  Md.  233,  39 
Am.  Rep.  384. 

148  Spalding  v.  Vilas,  161  V.  S.  483,  16  Sup.  Gt.  Rep.  631. 

149  Greenwood  v.  Cobbey,  26  Neb.  449,  42  N.  W.  413. 

150  Trebilcock  v.  Anderson,  117  Mich.  39,  75  N.  W.  125. 

151  Spalding  v.  Vilas,  161  TJ.  S.  483,  16  Sup.  Ct.  Rep.  631;  Green- 
wood v.  Cobbey,  26  Neb.  449,  42  N.  W.  413;  Trebilcock  v.  Anderson, 
117  Mich.  39,  75  N.  W.  125. 

152  Spalding  v.  Vilas,  161  V.  S.  499,  17  Sup.  Ct.  Rep.  631. 
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all  members  of  the  community  alike,  and  which  are 
not  because  of  some  special  obligation  imposed,  as  in 
the  cases  just  discussed,  but  because  the  obligation 
of  preservation  of  the  government  is  upon  all  mem- 
bers of  that  government.  Thus,  it  is  the  duty  of  all 
to  see  that  the  laws  are  enforced  by  the  proper  offi- 
cials, to  call  the  attention  of  competent  authority 
to  offenders,  to  assist  in  every  lawful  way  the  en- 
forcement of  the  laws,  and  to  secure  the  election  of 
competent  officials  and  dismissal  of  incompetent  ones. 
Of  course,  these  duties  are  of  imperfect  obligation, 
but  they  are  duties  recognized  by  the  law  of  slander 
and  libel,  and  communications  made  in  the  perform- 
ance of  such  duties  are  privileged.  Thus,  the  law  will 
excuse  erroneous  statements  in  communications  made 
to  public  officials  upon  matters  within  the  scope  of 
their  official  cognizance  when  they  concern  the  ap- 
pointment,153 or  removal154  of  officials  or  appointees; 
or  when  they  have  relation  to  the  apprehension  and 
capture  of  a  criminal  or  the  institution  of  criminal 
proceedings.155 

§  406.    Same— Quasi  Public— Churches— Lodges,  etc. 

Persons  may  assume  duties  of  a  similar  nature  to 
these  public  ones,  which  they  owe  as  members  of  the 
general  public,  but  limited  in  their  scope  to  a  limited 
portion  of  the  same.     These  duties  are  in  addition  to 

153  Vanderzee  v.  McGregor,  12  Wend.  545,  27  Am.  Dec.  156;  Ram- 
sey v.  Cheek,  109  N.  C.  270,  13  S.  E.  775;  Harris  v.  Hunting-ton,  2 
Tyler,  129,  4  Am.  Dec.  728;  Gray  v.  Pentland,  4  Serg.  &  R.  420;  Wie- 
man  v.  Mabee,  45  Mich.  484,  40  Am.  Rep.  477,  8  N.  W.  71;  Bodwell 
v.  Osgood,  3  Pick.  379,  15  Am.  Dec.  228. 

154  Thorn  v.  Blanchard,  5  Johns.  508;  Kent  v.  Bongartz,  15  R.  I. 
72,  2  Am.  St.  Rep.  870,  22  Atl.  1023;  Dennehy  v.  O'Connell,  66  Conn. 
175,  33  Atl.  920;  Frank  v.  Dessena,  5  N.  J.  Law  Jour.  185. 

155  Pierce  v.  Oard,  23  Neb.  828;  Eames  v.  Whittaker,  123  Mass. 
342;  Sands  v.  Robinson,  17  Smedes  &  M.  (Miss.)  704,  51  Am.  Dec. 
132;  Dale  v.  Harris,  109  Mass.  193;  Burton  v.  Worley,  4  Bibb.  38,  7 
Am.  Dec.  735. 
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the  general  ones  above  mentioned,  and  are  created 
by  some  particular  relation  existing  between  those 
members  of  the  general  public  to  whom  they  are 
limited.  They  are  of  a  quasi  public  character.  Such 
duties  are  those  owing  between  the  members  of  the 
various  churches,  religious  and  secular  societies, 
lodges  and  fraternities,  which  the  members  assume 
when  they  enter  the  same.  By  becoming  members 
they  voluntarily  submit  themselves  to  be  governed 
by  the  rules  of  the  society  as  to  certain  prescribed 
matters,  and  cannot  complain  of  the  results  of  the 
actions  of  the  society,  though  in  fact  defamatory,  if 
in  accordance  with  such  rules  and  in  good  faith. 
Also,  by  obtaining  membership  each  one  is  in  duty 
bound  to  endeavor  to  observe  the  rules  and  see  that 
other  members  do  the  same.  Consequently,  any 
charge  made  in  the  performance  of  such  duty  is  also 
privileged.156 

§  407.  Privileged  Cases— Private— To  Self— Defend- 
ing Attack. — Besides  duties  of  public  and  quasi  public 
nature,  there  are  many  duties  of  a  private  nature 
which  one  owes  to  himself  and  others.  The  former 
he  owes  in  common  with  the  others  of  the  general 
community  or  a  certain  portion  of  it,  or  on  account 
of  some  special  public  position;  the  latter  are  individ- 
ual, and  on  account  of  some  peculiar  circumstance  or 
relation  with  others.  It  is  true  that  all  duties  may 
be  conceived  to  arise  because  of  a  peculiar  relation 
with  others,  such  as  belonging  to  civil  society  in  gen- 
eral, or  some  special  society  or  lodge,  a  limited  por- 

156  Dial  v.  Holter,  6  Ohio  St.  228;  Remington  v.  Congdon,  2  Pick. 
310,  13  Am.  Dec.  431;  Coombs  v.  Rose,  8  Blackf.  155;  Kleizer  v. 
Symmes,  40  Ind.  562;  Jarvis  v.  Hatheway,  3  Johns.  180,  3  Am.  Dec. 
473;  York  v.  Pease,  2  Gray,  282;  Whitaker  v.  Carter,  26  N.  C.  461; 
Lucas  v.  Case,  9  Bush,  297;  Landis  v.  Campbell,  79  Mo.  433,  49  Am. 
Rep.  239;  Streety  v.  Wood,  15  Barb.  105;  Howard  v.  Dickey,  120 
Mich.  238,  79  N.  W.  191:  Shurtliff  v.  Stevens,  51  Vt.  384. 
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tion  of  the  general  public,  or  some  private  confiden- 
tial relation,  but  a  breach  of  those  duties  known  as 
public  or  as  quasi  public  affects  all  the  members  of 
that  general  or  limited  body,  while  the  breach  of  the 
private  affects  only  self  or  another.  At  most,  how- 
ever, it  is  but  a  question  of  numbers,  but  this  is  im- 
portant because  it  is  the  basis  of  the  distinction  be- 
tween absolute  and  qualified  privilege  as  shown  in  an- 
other place.  Every  person  is  entitled  to  protect  himself 
to  a  certain  extent,  from  injuries  to  his  body,157  and  it 
may  be  said  to  be  a  duty  to  himself  to  do  so.  Like- 
wise he  may  and  is  in  duty  bound  to  protect  his  char- 
acter, or  reputation  or  business  from  assaults 
through  fraud,  insult  and  imposition.  Whatever  he 
says  in  reply  to  such  attacks,  if  relevant  thereto  and 
said  honestly  and  in  good  faith,  is  privileged.158 

In  discussing  the  situation  where  a  real  estate  firm 
had  published  a  grievance  against  a  rival  firm 
through  the  newspaper,  and  had  attacked  the  reply 
of  such  rival,  the  Virginia  court  said:  "Now,  in  this 
state  of  things,  the  defendant  [the  first  firm]  was  war- 
ranted in  believing  that  a  twofold  duty  was  imposed 
upon  him,  viz. :  (1)  To  defend  himself  against  the  dis- 
reputable charge  made  against  him;  and  (2)  to  pro- 
tect his  interest,  by  preventing,  if  he  could,  unfavor- 
able impressions  respecting  his  published  statement 
of  alleged  grievances,  lest  such  impressions,  if  formed 
in  the  community,  might  tend  to  his   prejudice  upon 

157  Ante,  sec.  207. 

158  Missouri  Pac.  Ry.  Co.  v.  Richmond,  73  Tex.  568,  15  Am.  St 
Rep.  794,  11  S.  W.  555;  Rice  v.  Simmons,  2  Har.  (Del.)  417,  31  Am. 
Dec.  766;  Chaffin  v.  Lynch,  83  Va.  117,  1  S.  B.  803;  Reusch  v. 
Roanoke  Cold  Storage  Co.,  91  Va.  534,  22  S.  E.  358;  Klinck  v.  Colby, 
46  N.  Y.  427,  7  Am.  Rep.  360;  Hatch  v.  Lane,  105  Mass.  394;  Bacon 
v.  Michigan  Cent.  Ry.  Co.,  66  Mich.  166,  33  N.  W.  181;  Brewer  v. 
Chase,  121  Mich.  526,  80  Am.  St.  Rep.  527,  80  N.  W.  575;  Smurth- 
,waite  v.  News  Pub.  Co.,  124  Mich.  377,  S3  N.  W.  116;  Lynch  v. 
Febiger,  39  La.  Ann.  336,  1  South.  690. 
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the  trial  of  his  proposed  trial"  for  the  damage  result- 
ing from  the  cause  of  his  grievance.159  The  defense, 
however,  must  be  responsive  to  the  attack.  If 
it  is  not,  it  is  nothing  less  than  a  counter-attack 
upon  the  assailant  himself,  and  not  a  defense 
at  all,  and  hence  not  privileged.160  "One  as- 
sault cannot  be  set  off  against  another;  yet  if 
a  man  is  attacked  by  another  in  a  newspaper 
he  may  reply."  161  "The  thing  published  must  be 
something  in  the  nature  of  an  answer,  like  an 
explanation  or  denial.  What  is  said  must  have 
some  connection  with  the  charge  that  is  sought  to  be 
repelled."162  So  when  one  publishes  a  newspaper 
article  charging  another  with  corruption  in  office,  a 
reply  by  that  other  containing  allegations  of  dis- 
graceful and  criminal  actions  on  the  part  of  the  first 
party  is  not  privileged,  "the  rule  of  privileged  retort 
being  limited  to  matters  published  in  rebuttal  which 
are  relevant  to  the  charges  made  or  necessary  to  the 
defense."  1G3 

§  408.  Privileged  Cases— To  Persons  Having  Interest 
in  Subject  Matter— Confidential  or  Business  Affair. — 
Duties  are  correlated  with  rights,  and  those  private 
duties  owing  to  others  which  furnish  an  excuse  for 
defamatory  communications  grow  out  of  rights  to  de- 
mand disclosure  arising  from  some  interest,  other 
than  mere  curiosity,  on  the  part  of  the  one  spoken  to, 
in  regard  to  the  subject  matter  of  the  disclosure. 

159  Chaffln  v.  Lynch,  83  Va.  106,  1  S.  E.  803. 

160  Brewer  v.  Chase,  121  Mich.  526,  80  Am.  St.  Rep.  527,  80  N.  W. 
575;  Smurthwaite  v.  News  Pub.  Co.,  124  Mich.  377,  83  N.  W.  119; 
Chaffln  v.  Lynch,  83  Va.  106,  1  S.  E.  803;  Goldberg  v.  Dobberton,  46 
La.  Ann.  1303,  16  South.  192. 

ifil  Chaffln  v.  Lynch,  83  Va.  106,  1  S.  E.  803. 

162  Brewer  v.  Chase,  121  Mich.  526,  80  Am.  St.  Rep.  527,  80  N.  W. 

575. 

163  Brewer  v.  Chase,  supra. 
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This  interest  may  be  because  of  some  relation  be- 
tween the  one  speaking  and  the  one  spoken  to,  or  be- 
cause of  some  circumstance  apart  from  any  such  re- 
lation. Thus,  the  relations  of  confidence  existing  be- 
tween members  of  the  same  family  demand  that  dis- 
closures of  one  to  another  upon  matters  of  inter- 
est to  the  family  shall  be  privileged.164  "It  would  be 
strange,  indeed,  if  a  husband  or  wife  could  not  safely 
say  anything  to  the  other  about  their  neighbors  or 
acquaintances  which  he  or  she  would  not  feel  war- 
ranted in  saying  to  the  world.  Such  a  rule  would  de- 
stroy all  opportunity  for  confidential  conference,  ad- 
vice or  suggestion."  165 

"The  legal  and  moral  duty  due  by  a  parent  to  his 
daughter  and  the  solicitude  by  which  he  should 
always  be  prompted  for  her  future,  give  rise  to  a  qual- 
ified privilege  on  occasions  he  thinks  his  advice  and 
admonitions  are  required."  16e  So,  too,  communica- 
tions between  attorney  and  client,167  though  not  to  a 
student  in  the  attorney's  ofnce,16S  to  clerks  of 
counsel,169  physician  and  patient,170  minister  and 
parishioner,171     principal     and    agent,     or    master 

164  Kimble  v.  Kimble,  14  Wash.  369.  44  Pac.  866;  Campbell  v. 
Bannister,  79  Ky.  205;  Sesler  v.  Montgomery,  78  Cal.  488,  12  Am.  St. 
Rep.  76,  21  Pac.  185;  Baysset  v.  Hire,  49  La.  Ann.  904,  62  Am.  St. 
Rep.  675,  22  South.  44.  See  Harriott  v.  Plimpton,  166  Mass.  585,  44 
N.  E.  992. 

165  Sesler  v.  Montgomery,  78  Cal.  488,  12  Am.  St.  Rep.  76,  21 
Pac.  185. 

166  Baysset  v.  Hire,  49  La.  Ann.  904,  62  Am.  St.  Rep.  675,  22 
South.  44. 

167  Davis  v.  Reeves,  5  I.  C.  L.  79;  Wright  v.  Woodgate,  2  Cromp. 
M.  &  R.  573;  Orisler  v.  Garland,  11  Smedes  &  M.  136,  49  Am.  Dec. 
49.  See  Levy  v.  McCann,  44  La.  Ann.  528,  10  South.  794;  Foster  v. 
Hall,  12  Pick.  93,  22  Am.  Dec.  400. 

168  Barnes  v.  Harris,  7  Cush.  576,  54  Am.  Dec.  734. 

169  .Tackson  v.  French,  3  Wend.  337,  20  Am.  Dec.  699;  Foster  v. 
Hall,  12  Pick.  89,  22  Am.  Dec.  400. 

170  Cameron  v.  Cockran,  2  Marv.  (Del.)  166,  42  Atl.  454. 

171  Vickers  v.  Stoneman,  73  Mich.  419,  41  N.  W.  495. 
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and  servant,172  or  those  having  equal  interests 
as  partners,  directors,173  stockholders,174  on  matters 
concerning  the  relationship,  are  excused.  Thus  it  is 
said  in  an  Iowa  case,  that  "in  the  protection  of  his 
own  interests  one  may  make  a  communication  to  his 
agent  or  servant  without  subjecting  himself  to  liabil- 
ity, unless  he  exceeds  the  privilege  and  does  more 
than  his  duty  or  interest  demands.  Again,  when  one 
has  an  interest  in  the  subject  matter  of  a  communica- 
tion and  the  person  to  whom  it  is  made  has  a  corre- 
sponding interest,  every  communication  honestly 
made,  in  order  to  protect  such  common  interest,  is 
privileged  by  reason  of  the  occasion.  Generally,  this 
interest  must  be  a  pecuniary  one,  but  it  may  arise  out 
of  the  relationship  or  status  of  the  parties.  The 
statement  must  be  such  as  the  occasion  warrants, 
and  must  be  made  in  good  faith  to  protect  the  inter- 
ests of  the  publisher  and  the  person  to  whom  it  is  ad- 
dressed."175 Here  the  relationship  between  the 
parties  is  a  sufficient  excuse  for  any  communication 
upon  matter  concerning  the  relationship. 

There  may  also  be  circumstances  creating  an  inter- 
est in  others  which  entitle  one  to  receive  information 
from  another,  but  which  do  not  constitute  a  relation- 
ship between  the  parties  giving  and  receiving  the  in- 

172  Rotholz  v.  Dunkle,  53  N.  J.  L.  438,  26  Am.  St.  Rep.  432,  22  Atl. 
193;  Schulze  v.  Jalonick,  18  Tex.  Civ.  App.  297,  44  S.  W.  580;  Atwill 
v.  Mackintosh,  120  Mass.  181;  Jones  v.  Forehand,  89  Ga.  520,  32 
Am.  St.  Rep.  81,  16  S.  E.  262;  Allen  v.  Cape  Fear  Ry.  Co.,  100  N.  C. 
397,  6  S.  E.  105;  Washburn  v.  Cooke,  3  Denio,  110;  Nichols  v.  Eaton, 
110  Iowa,  509,  80  Am.  St.  Rep.  319,  81  N.  W.  792;  Philadelphia  etc. 
R.  R.  Co.  v.  Quigley,  21  How.  202;  Dunsee  v.  Norden,  36  La.  Ann. 

78. 

173  Montgomery  v.  Knox,  23  Fla.  59,  53  South.  211;  Philadelphia 
etc.  R.  Co.  v.  Quigley,  21  How.  202. 

174  Broughton  v.  McGrew,  39  Fed.  677. 

175  Nichols  v.  Eaton,  110  Iowa,  509,  80  Am.  St.  Rep.  319,  81  N.  W. 
792. 
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formation.  For  instance,  every  creditor  is  entitled  to 
know  the  pecuniary  circumstances  of  his  debtor,  and 
anyone  who  gives  him  any  information  in  regard 
thereto  is  excused  for  misstatements  made  in  good 
faith.170 

These  disclosures  must  be  made  to  one  having  an 
interest  therein  as  set  out,  and  if  made  to  another 
who  has  no  such  interest,  and  are  false,  they  are 
actionable.177  Thus  the  many  commercial  agencies 
in  various  parts  of  the  country,  which  make  it  their 
business  to  obtain  and  send  out  information  concern- 
ing the  commercial  standing  of  others,  may  do  so 
with  impunity  so  long  as  they  give  out  such  informa- 
tion only  to  those  having  a  right  thereto  on  account  of 
interest.  But  when  such  agencies  send  out  false 
information  to  all  their  subscribers  indiscriminately, 
and  regardless  of  their  interest  therein,  they  become 
liable,  and  not  entitled  to  the  excuse  of  privilege.178 

Another  instance  is  the  right  which  everyone  has 
to  know  the  qualifications  of  those  whom  he  employs 
for  their  employment.  Thus,  one  may  inform 
another  as  to  the  character  of  servants  whom  the 
latter  has  in  his  employ,  or  is  about  to  employ,  and  if 
it  is  done  solely  because  of  his  right  to  know,  the  com- 

176  Erber  v.  Dun,  12  Fed.  576;  Locke  v.  Bradstreet  Co.,  22  Fed. 
771;  Van  Horn  v.  Van  Horn,  56  N.  J.  L.  318,  28  Atl.  669;  Fahr  v. 
Hayes,  50  N.  J.  L.  275,  13  Atl.  261;  Mitchell  v.  Bradstreet  Co.,  116 
Mo.  226,  38  Am.  St.  Rep.  592,  22  S.  W.  358;  King  v.  Patterson,  49 
N.  J.  L.  417,  60  Am.  Rep.  622,  9  Atl.  705;  Bradstreet  Co.  v.  Gill,  72 
Tex.  115,  13  Am.  St.  Rep.  768,  9  S.  W.  753;  Sunderlin  v.  Bradstreet 
Co.,  46  N.  Y.  188,  7  Am.  Rep.  322;  State  v.  Lonsdale,  48  Wis.  348,  4 
N.  W.  390;  Pollasky  v.  Minchener,  81  Mich.  280,  21  Am.  St.  Rep.  516, 
46  N.  W.  5. 

177  Cases  supra. 

178  Pollasky  v.  Minchener,  81  Mich.  280,  21  Am.  St.  Rep.  516,  46 
N.  W.  5;  Bradstreet  Co.  v.  Gill,  72  Tex.  115,  13  Am.  St.  Rep.  768, 
9  S.  W.  753;  Woodruff  v.  Bradstreet  Co.,  116  N.  Y.  217,  22  N.  E.  354; 
Mitchell  v.  Bradstreet  Co.,  116  Mo.  226,  22  S.  W.  358,  38  Am.  St. 
Rep.  592,  and  note. 
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munication  is  a  privileged  one.179  So,  too,  "black- 
lists" may  be  protected  when  they  are  sent  only  to 
those  entitled  to  them  on  the  ground  of  interest,  and 
such  lists  sent  by  railroad  companies  or  the  like  to 
their  agents  who  employ  the  men  are  privileged.180 

§  409.  Freedom  of  Press— Newspaper  Privilege— Spe- 
cially of  Reports. — Freedom  of  speech  is  one  of  the  most 
sacred  rights  vouchsafed  by  our  government.  Co- 
equal with  it  stands  the  liberty  of  the  press.  These 
two  stand  together  and  are  recognized  in  the  federal 
constitution  in  the  first  amendment,  where  Congress 
is  forbidden  to  pass  any  law  "abridging  the  freedom 
of  speech,  or  of  the  press,"  and  in  the  state  constitu- 
tions which  provide  that  "every  citizen  may  freely 
speak,  write  and  publish  his  sentiments  on  all  sub- 
jects, being  responsible  for  the  abuse  of  the  right; 
and  no  law  shall  be  passed  to  restrain  or  abridge  the 
liberty  of  speech  or  of  the  press."  1S1  The  freedom 
of  speech  is  subject  to  certain  well-recognized  limita- 
tions which  are  discussed  in  this  chapter,  but  the 
liberty  of  the  press  has  been  popularly  supposed  to 
confer  upon  the  proprietors  of  newspapers  the  right 
to  publish  with  impunity  matter  which  would  be 
actionable  if  published  in  any  other  manner. 

It  is  contended  that  there  is  a  public  demand  for 
news  and  statements  concerning  the  character  and 
acts  of  those  who  are  known  personally  or  by  reputa- 
tion to  the  public.  That  because  of  this  demand 
there  is  a  duty  upon  the  newspaper  to  supply  the 

179  Hollenbeck  v.  Ristlue,  105  Iowa,  492;  Dale  v.  Harris,  109 
Mass.  193;  Child  v.  Affleck,  9  Barn.  &  C.  406  (leading  case). 

180  Bacon  v.  Michigan  Cent.  Ry.  Co.,  66  Mich.  166,  33  N.  W.  181; 
Missouri  Pac.  Ry.  Co.  v.  Richmond,  73  Tex.  568,  15  Am.  St.  Rep.  794, 
11  S.  W.  555;  Hebner  v.  Great  Northern  R.  Co.,  78  Minn.  289,  79  Am. 
St.  Rep.  387,  80  N.  W.  1128. 

181  Ohio  Const.,  art.  1,  sec.  11;  Cooley's  Constitutional  Limitations. 
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news  and  information,  and  that  the  performance  of 
such  duty  entitles  the  papers  to  immunity  from  liabil- 
ity for  chance  misrepresentations.  Duty,  however, 
is  correlated  with  right,  and  mere  curiosity  does  not 
confer  a  right  to  have  that  curiosity  satisfied.  As 
liberty  of  speech  and  of  the  press  are  equally  and  in 
the  same  manner  protected  by  the  constitutions,  it 
would  seem  that  the  same  rules  should  apply  to  both, 
and  that  a  newspaper  would  be  liable  for  publica- 
tions which  would  give  a  cause  of  action  against  a 
private  individual.  So  it  is  said  that  "conductors  of 
the  public  press  have  no  rights  but  such  as  are  com- 
mon to  all."  18a 

Hence,  unless  a  newspaper  article  of  a  defamatory 
nature  comes  under  one  of  the  heads  which  have  been 
shown  to  excuse  and  privilege  communications  by 
private  individuals,  it  is  actionable. 

Publication  by  newspaper  in  the  form  of  reports 
of  proceedings  cannot  be  deemed  acts  of  the  legisla-: 
tive,  judicial  or  executive  branch  of  the  government, 
although  the  newspaper  is  used  to  publish  notice  of 
pending  judicial  acts,  and  might  be  used  by  the  others 
if  the  subscribers  and  readers  were  only  those  to 
whom  it  was  their  duty  to  communicate.  It  has, 
however,  long  been  recognized  that  fair  and  impar- 
tial reports  of  the  acts  of  these  three  branches  are 
privileged,  even  though  containing  statements  ac- 
tually libelous. 

We  have  seen  that  a  repetition  of  a  libel  cannot  be 

182  Palmer  v.  Concord,  48  N.  H.  211,  97  Am.  Dec.  605;  Foster  v. 
Scripps,  39  Mich.  376,  33  Am.  Rep.  403;  Edwards  v.  San  Jose  Ptg. 
Soc,  99  Oal.  431,  37  Am.  St.  Rep.  70;  Barnes  v.  Campbell,  59  N.  H. 
128,  47  Am.  Rep.  183;  Upton  v.  Hume,  24  Or.  420,  41  Am.  St.  Rep. 
863;  Bronson  v.  Bruce,  59  Mich.  467,  60  Am.  Rep.  307;  Haynes  v. 
Clinton  Ptg.  Co.,  169  Mass.  512;  Negley  v.  Farrow,  60  Md.  158,  45 
Am.  Rep.  715. 
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justified  on  the  ground  that  it  is  a  repetition  alone,183 
nor  that  the  one  originally  making  the  representa- 
tion be  exempt  from  liability.184  The  public,  how- 
ever, is  entitled  to  know  what  its  servants  are  doing, 
and  any  information  as  to  their  acts  is  in  response  to 
a  public  duty,  and  privileged  as  to  any  statements 
concerning  others.  This  does  not  mean  that  false  re- 
ports may  be  made  even  with  the  best  of  motives,  for 
these  fall  under  the  head  of  representations  injurious 
to  one  in  public  office,  and  thereby  disgracing  him.185 
What  is  meant  is  this:  Representations  may  be  made 
in  legislative  assemblies  or  before  a  court  of  justice, 
which  are  libelous  or  slanderous  in  nature.  These 
representations  are  there  privileged  on  account  of  the 
official  duties  of  those  making  them.  These  same 
statements  may  be  embodied  in  newspaper  reports  of 
such  official  proceedings,  and  are  privileged  against 
action  by  the  one  libeled  therein,  not  because  this  last 
publication  is  a  repetition  of  privileged  communica- 
tions, but  because  it  is  the  report  of  an  act  of  a  public 
servant.  Thus  reports  of  legislative  action,  186  or  of 
judicial  proceedings,  are  privileged.187     Shnilarly,  re- 

183  Ante,  sec.  388.  See,  also,  Trebby  v.  Transcript  Pub.  Co.,  74 
Minn.  84,  73  Am.  St.  Rep.  330,  76  N.  W.  961. 

184  Ante,  sec.  388. 

185  Robbins  v.  Treadway,  2  J.  J.  Marsh.  540,  19  Am.  Dec.  152; 
Lansing  v:  Carpenter,  9  Wis.  540,  76  Am.  Dec.  281;  Wilson  v.  Noonan, 
23  Wis.  105;  Barr  v.  Moore,  87  Pa.  St.  385,  30  Am.  Rep.  367;  Ban- 
ner Pub.  Co.  v.  State,  16  Lea,  176,  57  Am.  Rep.  214;  Foster  v. 
Scripps,  39  Mich.  376,  33  Am.  Rep.  403;  Thomas  v.  Croswell,  7  Johns. 
264,  5  Am.  Dec.  269;  Negley  v.  Farrow,  60  Md.  158,  45  Am.  Rep.  715. 

186  Terry  v.  Fellow,  21  La.  Ann.  375;  Howland  v.  Maynard,  159 
Mass.  434,  38  Am.  St.  Rep.  445,  34  N.  E.  515. 

187  Cincinnati  Gazette  Co.  v.  Timberlake,  10  Ohio  St.  548,  78 
Am.  Dec.  285;  Post  Pub.  Co.  v.  Moloney,  50  Ohio  St.  71,  33  N.  E. 
921;  McBee  v.  Fulton,  47  Md.  403,  28  Am.  Rep.  465;  Stanley  v.  Webb, 
4  Sand.  21;  Thompson  v.  McCready,  194  Pa.  St.  32,  45  Atl.  78;  Com- 
fort v.  Young,  100  Iowa,  628,  69  N.  W.  1032;  Clifton  v.  Lange,  108 
Iowa,  475,  79  N.  W.  276;  Metcalf  v.  Times  Pub.  Co.,  20  R.  I.  674, 
78  Am.  St.  Rep.  900,  40  Atl.  864. 
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ports  of  actions  of  quasi  public  officers  may  be  made 
public,  such  as  the  proceedings  of  deliberative  officers 
of  a  church,18S  or  a  lodge  or  society.189  But  in  order 
to  be  entitled  to  the  privilege,  these  latter  publica- 
tions must  be  through  papers  circulated  among  those 
who  have  a  right  to  know  what  such  officers  are  doing, 
and  among  no  others;  i.  e.,  in  denominational  or  lodge 
publications,  and  the  action  reported  must  be  within 
the  scope  of  the  official  duty  of  the  body  taking  it.190 
Reports  of  this  character  must  be  fair  and  impar- 
tial, and  not  one-sided,  ex  parte  or  garbled.  These 
latter  are  not  true  accounts  of  the  acts,  and  convey 
erroneous  impressions.191  By  ex  parte  reports  are 
meant  those  which  present  but  one  side  of  a  case 
without  giving  the  opponent  the  opportunity  to  reply. 
They  do  not  represent  acts  of  the  court,  and  are  un- 
fair to  the  party  defamed.  But  where  there  has  been 
a  hearing  in  open  court,  the  fact  that  it  was  a  judi- 
cial proceeding  entitles  a  fair  report  thereof  to  the 
privilege,  even  though  the  hearing  be  an  ex  parte 
one.192  Again,  these  reports  must  be  fair  and  im- 
partial, and  if  any  libelous  statement  is  made  which 

188  Shurtleff  v.  Stevens,  51  Vt.  501,  31  Am.  Eep.  698. 

189  Kirkpatrick  v.  Eagle  Lodge,  26  Kan.  384,  40  Am.  Rep.  316; 
Barrows  v.  Bell,  7  Gray,  301,  66  Am.  Dec.  479. 

190  Trebby  v.  Transcript  Pub.  Co.,  74  Minn.  84,  73  Am.  St.  Rep. 
330,  76  N.  W.  961. 

191  Cincinnati  Gazette  Co.  v.  Timberlake,  10  Ohio  St.  548,  78  Am. 
Dec.  285;  Park  v.  Detroit  Free  Press  Co.,  72  Mich.  560,  16  Am.  St. 
Rep.  544,  40  N.  W.  731;  Cowley  v.  Pulsifer,  137  Mass.  392,  50  Am. 
Rep.  318;  McDermott  v.  Evening  Journal  Assn.,  43  N.  J.  L.  488,  39 
Am.  Rep.  606;  McAllister  v.  Detroit  Free  Press  Co.,  76  Mich.  338,  43 
N.  W.  431,  15  Am.  St.  Rep.  318,  note;  Metcalf  v.  Times  Pub.  Co.,  20 
R.  I.  674,  78  Am.  St.  Rep.  900,  40  Atl.  864. 

192  Usher  v.  Severance,  20  Me.  9,  37  Am.  Dec.  33;  Tresca  v.  Mad- 
dox,  11  La.  Ann.  206,  66  Am.  Dec.  198.  See  McAllister  v.  Detroit  F. 
P.  Co.,  15  Am.  St.  Rep.  362,  note;  McBee  v.  Fulton,  47  Md.  40,  28 
Am.  Rep.  465;  Metcalf  v.  Times  Pub.  Co.,  20  R.  I.  674,  78  Am.  St. 
Rep.  900,  40  Atl.  864. 
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is  not  included  within  the  compass  of  a  strict  account 
of  the  actual  proceedings,  it  is  not  protected  by  the 
privilege,193  because  they  are  not  statements  of  any 
acts  of  public  agents.  Further  than  this,  newspapers 
may  not  "publish  mere  arbitrary  selections  from  the 
proceedings  or  the  pleadings  in  the  case,  consisting 
of  those  portions  which  impute  crime  or  moral  turpi- 
tude to,  or  cast  ridicule  or  odium  upon  the  person  to 
whom  they  refer."  194 

§  410.  Privileged  Cases  in  Libel— Newspaper  Com- 
ment Upon  Acts  of  Public  Officials.— Many  cases  have 
held,  and  no  doubt  the  weight  of  authority  sustains 
the  view,  that  newspaper  comment  upon  the  actions 
of  public  officers  must  keep  close  to  the  truth  in  their 
averments  of  facts,  however  far  from  the  truth  they 
may  stray  in  their  criticisms.  It  is  contended  that 
the  newspaper  causes  a  very  wide  dissemination  of  its 
statements  and  information,  that  the  possibilities  for 
injury  are  very  great,  and  that  therefore  the  greatest 
care  should  be  observed  in  the  character  of  its  publi- 
cations. On  the  other  hand,  the  interest  in  acts  of 
public  officials  is  very  vital,  and  extends  to  every  in- 
dividual to  whom  the  paper  may  come.  The  news- 
paper is  entitled  to  the  same  privilege  as  private  in- 
dividuals, though  no  more.  If  one  private  person  is 
privileged  in  telling  another  his  mistaken  idea  of  the 
actions  of  that  other's  servants,  when  he  gives  the  in- 
formation in  good  faith  and  upon  reasonable  belief  of 
its  truth,  should  not  the  newspaper  be  also  protected 
when  it  publishes,   upon  reasonable   grounds  for  be- 

193  Saunders  v.  Baxter,  6  Heisk.  369;  Scripps  v.  Reilly,  38  Mich. 
10;  Ludwig  v.  Cramer,  53  Wis.  193,  10  N.  W.  81;  Comfort  v.  Young, 
100  Io-wa,  628,  69  N.  W.  1032;  Metcalf  v.  Times  Pub.  Co.,  20  R.  I. 
674,  78  Am.  St.  Rep.  900,  40  Atl.  864. 

194  Metcalf  v.  Times  Pub.  Co.,  20  R.  I.  674,  78  Am.  St.  Rep.  900, 
40  Atl.  864. 
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lief,  facts  concerning  the  public  officials,  which  sub- 
sequently turn  out  to  be  false?     Every  member  of  the 
commonwealth  has  a  right  to  know  what  his  agent 
or  servant  has  done  upon  the  business  intrusted  to 
him,  and  whoever  in  good  faith  imparts  information 
to  such  employer  is  protected  from  prosecution  there- 
for should  his  statements  prove  untrue.     Every  pub- 
lic official  is  the  agent,  in  his  duties,  of  every  citizen, 
and  consequently  information  which  is  published  in  a 
newspaper  reaches  no  one  but  who  has  a  right  to  be 
informed   in   regard  to    the    officer's    acts.     Conse- 
quently, it  would   seem   that  statements   of  facts  in 
newspapers  concerning  public  officers  or  candidates 
for  public   offices  should  be   as  much  privileged  as 
those  of  private   individuals   concerning  private  ser- 
vants,195 but,  as  has  been  said,  the  majority  of  the 
courts  hold  the  newspapers  strictly  to  the  truth  as  to 
facts  given.196 

§  411.  Same— Comments  Upon  Qualifications  of  Can- 
didates for  Office. — As  with  occupants  of  public  offices, 
so  with  candidates  for  these  places,  their  qualifica- 
tions are  open  to  investigation  by  the  public,  and  all 
are  entitled  to  discuss  them.  "In  our  form  of  govern- 
ment the  supreme  power  is  in  the  people ;  they  create 
the  office  and  select  the  officers.  Then,  in  the  exer- 
cise of  the  high  and  important  power  of  selecting 
their  agents  to  administer  the  affairs  of  the  govern- 
ment, are  the  people  to  be  denied  the  right  of  discus- 

195  This  view  is  held  in  some  few  states:  Mott  v.  Dawson,  46 
Iowa,  533;  Bays  v.  Hunt,  60  Iowa,  251,  14  N.  W.  785;  Marks  v. 
Baker,  28  Minn.  162,  9  N.  W.  678;  Express  Ptg.  Co.  v.  Oopeland,  64 
Tex.  354. 

196  Hallam  v.  Post  Pub.  Co.,  59  Fed.  530;  Bronson  v.  Bruce,  59 
Mich.  467,  60  Am.  Rep.  307,  26  N.  W.  671;  Upton  v.  Hume,  24  Or. 
420,  41  Am.  St.  Rep.  863,  33  Pac.  810;  Fry  v.  Bennett,  3  Bosw.  (N.  Y.) 
200;  Edwards  v.  San  Jose  etc.  Pub.  Co.,  99  Cal.  431,  37  Am.  St.  Rep. 
70,  34  Pac.  128. 
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sion  and  comment  respecting  to  qualifications  or 
want  of  qualifications  of  those  who,  by  consenting  to 
become  candidates,  challenge  the  support  of  the 
people  on  the  ground  of  their  peculiar  fitness  for  the 
office  sought?  Usually  it  is  by  such  discussion  and 
comment  concerning  the  qualifications  of  opposing 
candidates  that  the  people  obtain  the  requisite  in- 
formation to  enable  them  intelligently  to  exercise 
the  elective  franchise."197  From  this  right  to  be  in- 
formed springs  the  privilege  of  the  papers  in  com- 
menting upon  the  acts  of  candidates  which  protects 
the  publisher  even  though  the  deductions  drawn  are 
erroneous  or  unwarranted;198  but  the  criticisms  must 
be  founded  on  facts;  and  if  the  facts  alleged  are  false, 
an  action  for  libel  will  lie  against  the  paper  as 
against  an  individual.199  As  is  well  expressed,  "an 
editor  is  responsible  for  the  truth  of  what  he  alleges 
in  his  articles  to  be  facts,  but  his  criticism  thereon,  or 
his  opinions  (expressed  in  such  article)  upon  facts  ad- 
mitted or  established,  are  privileged."200 

§  412.  Malice  as  an  Element  of  Slander  and  Libel  — 
The  difference  between  the  results  of  absolute  and 

187  Express  Printing  Co.  v.  Copeland,  64  Tex.  358. 

if8  Fry  v.  Bennett,  3  Bosw.  200;  Jackson  v.  Pittsburg  Times,  152 
Pa.  St.  406,  34  Am.  St.  Rep.  659,  25  Atl.  613;  Mott  v.  Dawson,  46 
Iowa,  533;  Vance  v.  Louisville  Courier- Journal  Co.,  95  Ky.  41,  23 
S.  W.  591;  Post  Pub.  Co.  v.  Hallam,  59  Fed.  530. 

i»9  Edwards  v.  San  Jose  etc.  Pub.  Co.,  99  Cal.  431,  37  Am.  St 
Rep.  70,  34  Pac.  128;  Sweeny  v.  Baker,  13  W.  Va.  158,  31  Am.  Rep. 
757;  Aldrich  v.  Press  Ptg.  Co.,  9  Minn.  133,  86  Am.  Dec.  84;  Post 
Pub.  Co.  v.  Hallam,  59  Fed.  530;  Jones  v.  Townsend,  21  Fla.  431,  58 
Am.  Rep.  676;  Smith  v.  Burrus,  106  Mo.  94,  27  Am.  St  Rep.  329,  16 
S.  W.  881;  Bourreseau  v.  Detroit  Evening  Journal,  63  Mich.  425,  6 
Am.  St  Rep.  320,  30  N.  W.  376;  Upton  v.  Hume,  24  Or.  420,  41  Am. 
St.  Rep.  863,  33  Pac.  810;  Wallis  v.  Bazet,  34  La.  Ann.  131;  Bronson 
v.  Bruce,  59  Mich.  467,  60  Am.  Rep.  307,  26  N.  W.  671;  Post  Pub.  Co. 
v.  Moloney,  50  Ohio  St.  71,  33  N.  E.  921. 

200  Fry  v.  Bennett  3  Bosw.  (N.  Y.)  200. 
Torts,  Vol.  1—51 
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qualified  privilege  is  the  same  as  between  presump- 
tions of  law  and  of  fact — i.  e.,  in  the  one  no  evidence 
may  be  introduced  to  rebut  it — the  excuse  is  com- 
plete— while  in  the  other  circumstances  may  be 
shown  which  will  remove  the  privilege.  Such  circum- 
stances are  those  which  will  indicate  malice  upon 
the  part  of  the  person  making  the  defamatory  repre- 
sentations. Malice  is  often  said  to  be  one  of  the  ele- 
ments of  slander  and  libel,  but  a  distinction  is  drawn 
between  malice  in  law  and  malice  in  fact,  and  it  is 
held  the  former  alone  is  all  that  need  be  shown.201 
Malice  in  law,  moreover,  does  not  mean  an  actual  ill- 
will,  but  the  doing  of  an  act  intentionally  without 
any  legal  cause  or  excuse,202  or  in  wanton  disregard 
of  the  rights  of  others.203 

Again,  when  the  courts  consider  what  is  proof  of 
such  malice,  it  is  held  that  it  may  be  inferred  from 
the  falsity  of  the  defamatory  matter,204  and  from  the 
fact  that  the  words  are  defamatory  per  se,  for,  as  has 
been  shown,  the  law  here  infers  falsity.205  And  this 

201  King  v.  Root,  4  Wend.  113,  21  Am.  Dec.  103;  Holt  v.  Parsons, 
23  Tex.  9,  76  Am.  Dec.  49;  Gott  v.  Pulsifer,  122  Mass.  235,  23  Am. 
Rep.  322;  Hart  v.  Reed,  1  B.  Mon.  166,  35  Am.  Dec.  179. 

202  King  v.  Root,  4  Wend.  113,  21  Am.  Dec.  102;  King  v.  Patter- 
son, 49  N.  J.  L.  417,  60  Am.  Rep.  622;  Krug  v.  Pitass,  162  N.  Y.  154, 
76  Am.  St.  Rep.  317,  56  N.  E.  526. 

203  Tresca  v.  Maddox,  11  La.  Ann.  206,  66  Am.  Dec.  198. 

204  King  v.  Root,  4  Wend.  113,  21  Am.  Dec.  102;  Holt  v.  Parsons, 
23  Tex.  9,  76  Am.  Dec.  49;  Gam  v.  Lockwood,  108  Mich.  196,  65 
N.  W.  764;  Harrison  \.  Hove,  109  Mich.  477,  67  N.  W.  527;  Hamil- 
ton v.  Eno,  81  N.  Y.  116;  Trabue  v.  Mays,  3  Dana  (Ky.),  138,  28  Am. 
Dec.  61;  Upton  v.  Hume,  24  Or.  420,  33  Pac.  810,  41  Am.  St.  Rep. 
863,  note. 

206  Savoie  v.  Scanlan,  43  La.  Ann.  967,  26  Am.  St.  Rep.  200,  9 
South.  916;  Williams  v.  McManus,  38  La.  Ann.  161,  58  Am.  Rep.  171; 
Harris  v.  Zanone,  93  Cal.  59,  28  Pac.  845;  Jarnigan  v.  Fleming,  43 
Miss.  710,  5  Am.  Rep.  514;  Thomas  v.  Bowen,  29  Or.  258,  45  Pac. 
768;  Owen  v.  Dewey,  107  Mich.  67,  65  N.  W.  8;  Negley  v.  Farrow, 
60  Md.  158,  45  Am.  Rep.  715;  Bradstreet  v.  GUI,  72  Tex.  115,  13 
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presumption  of  legal  malice  is  conclusive.206  But 
actual  malice  will  never  be  inferred  from  the  char- 
acter of  the  words  spoken,  nor  from  their  falsity,  but 
must  be  affirmatively  shown.207 

In  no  case,  then,  is  there  need  of  independent  proof 
of  malice  in  establishing  the  wrong,  for  falsity  itself 
is  an  essential  element  in  all  cases,  and  proof  of  it  is 
proof  of  malice.  But  if  actual  malice  does  not  have 
to  be  proved  in  the  first  instance,  nor  disproved  in  de- 
fense, it  may  be  proved  in  rebuttal  to  overthrow  the 
excuse  of  privilege  where  that  is  of  a  qualified  char- 
acter.208 And  unless  malice  in  fact  be  shown  the 
privilege  will  remain  unrebutted;209  for  the  repre- 
sentations may  be  made  with  utmost  good  faith  and 
bona  fide  intention  to  perform  a  duty  imposed,  and 
will  hence  be  privileged  though  their  falsity  raises  the 
presumption  of  legal  malice.  But  when  an  actual  de- 
sign to  do  injury  and  evil  intent  is  shown,  this  is  con- 
sidered sufficient  evidence  that  the  communication  is 
not  made  for  the  purpose  of  performing  some  duty, 

Am.  St.  Eep.  768,  9  S.  W.  753;  McAllister  v.  Detroit  Free  Press  Co., 
76  Mich.  338,  43  N.  W.  431,  15  Am.  St.  Eep.  318  (see  note,  pp.  337-339). 

206  Whittemore  v.  Weiss,  33  Mich.  348;  Fitzpatrick  v.  Daily  States 
Pub.  Co.,  48  La.  Ann.  1116,  20  South.  173;  Wilson  v.  Noonan,  35 
Wis.  321. 

207  Kent  v.  Bongartz,  15  R.  I.  72,  2  Am.  St.  Rep.  870,  22  Atl.  1023; 
Shurtleffl  v.  Stevens,  51  Vt.  501,  31  Am.  Rep.  698. 

208  Childers  v.  San  Jose  etc.  Pub.  Co.,  105  Cal.  284,  45  Am.  St. 
Rep.  40,  38  Pac.  903;  Edwards  v.  Chandler,  14  Mich.  471,  90  Am.  Dec. 
249;  Lawson  v.  Hicks,  38  Ala.  279,  81  Am.  Dec.  49;  Ormsby  v.  Doug- 
lass, 37  N.  Y.  477;  Ruohs  v.  Backer,  6  Heisk.  395,  19  Am.  Rep.  598; 
Hebner  v.  Great  Northern  Ry.  Co.,  78  Minn.  289,  79  Am.  St.  Rep. 
387,  80  N.  W.  1128.  See,  also,  cases  under  sections  on  "Privilege," 
ante. 

209  Remington  v.  Congdon,  2  Pick.  310,  13  Am.  Dec.  431;  Gott  v. 
Pulsifer,  12-2  Mass.  235,  76  Am.  Dec.  49;  Landis  v.  Campbell,  79  Mo. 
433,  49  Am.  Rep.  239;  Kent  v.  Bongartz,  15  R.  I.  72,  2  Am.  St.  Rep. 
870,  22  Atl.  1023;  Edwards  v.  Chandler,  14  Mich.  471,  90  Am.  Dec. 
249;  Bradley  v.  Heath,  12  Pick.  163,  22  Am.  Dec.  418;  Haney  v. 
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but  to  gratify  some  ill-will  or  advance  some  private  in- 
terest, and  therefore  is  not  entitled  to  be  protected.210 

Trost,  34  La.  Ann.  1146,  44  Am.  Rep.  461;  Lanning  v.  Christy,  30 
Ohio  St.  115,  27  Am.  Rep.  431. 

210  Brown  v.  Vannaman,  85  Wis.  451,  39  Am.  St.  Rep.  860,  55  N. 
W.  183;  Lowry  v.  Vedder.  40  Minn.  475,  42  N.  W.  542. 
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doors  are  open  to  all,  everyone  having  free  access  to 
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them  upon  condition  that  groundless  and  malicious 
cases  are  not  instituted.  This  does  not  mean  that 
every  case  which  fails  in  the  courts  is  wrongful,  for 
many  just  claims  fail  because  of  some  slight  inability 
or  slip  in  the  proof.  The  punishment  of  paying  the 
costs  of  the  suit  is  deemed  a  sufficient  deterrent  and 
penalty  for  those  bringing  cases  which  they  are  un- 
able to  prove.  But  for  an  action  of  which  there  is 
not  only  no  proof,  but  also  no  foundation,  and  which 
is  brought  with  malice,  an  action  in  tort  will  lie. 
The  first  inquiry  in  the  consideration  of  the  subject  is 
as  to  the  nature  of  the  right  of  an  individual  who 
may  be  thus  injured. 

§  414.  Nature  of  Right  and  Injury— Does  It  Embrace 
Both  Criminal  and  Civil  Action. — According  to  the  com- 
mon law,  the  malicious  prosecution  of  an  action  was 
considered  as  an  injury  to  a  man  in  his  reputation. 
Latterly,  in  England,  by  act  of  parliament,  this  was 
limited  to  criminal  prosecutions,  but  as  we  shall  pres- 
ently see,  some  states  adopted  the  common  law  em- 
bracing civil  actions,  where  special  injury  is  done  to 
property  affecting  one's  credit  or  reputation  or  occu- 
pation as  a  business  man.  The  primary  right  invaded 
is  the  right  of  personal  security,  embracing  the  right 
to  the  enjoyment  of  his  reputation  as  a  citizen,  or  as 
a  business  or  professional  man.  Malicious  prosecu- 
tion is  classed  under  all  the  codes  as  an  injury  to  char- 
acter, permitting  it,  as  they  do,  to  be  united  with  slan- 
der or  libel  in  one  complaint,  the  gist  of  the  action  be- 
ing an  injuryto  plaintiff's  reputation.1  It  mayreadily 
be  perceived  that  "an  accusation  of  crime,  made  under 
the  forms  of  law,  or  on  the  pretense  of  bringing  a 
guilty  man  to  justice,  is  made  in  the  most  imposing 

i  Kinkead's  Code  Pleading,  sec.  28;  Shore  v.  Smith,  15  Ohio  St 
173;  Pomeroy's  Code  Eemedies,  sec.  496. 
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and  impressive  manner,  and  may  inflict  a  deeper  in- 
jury upon  the  reputation  of  the  party  accused  than 
the  same  words  uttered  under  any  other  circum- 
stances."3 "A  man's  reputation  may  be  destroyed 
or  injured  as  effectually  by  preferring  malicious  in- 
dictments or  prosecutions  against  him,  as  by  spoken 
or  written  words."3  And  so,  just  as  libel  or  slander 
of  one  in  his  occupation  constitutes  the  violation  of 
his  right  to  the  enjoyment  of  reputation,  does  the 
groundless  prosecution  of  a  malicious  civil  suit 
equally  injure  him  in  his  occupation  or  business,  and 
for  every  injury  to  property,  credit  or  reputation,  the 
law  has  provided  an  appropriate  remedy;  and  hence 
an  action  on  the  case  will  lie  for  the  malicious  prose- 
cution of  a  civil  suit,  where  the  party  has  been  ar- 
rested or  has  suffered  other  special  and  extraordinary 
grievance,  such  as  an  interference  with  property.4  The 
right  to  and  cause  for  action  for  such  wrong  is  an  ac- 
tion on  the  case  for  an  injury  to  his  reputation  by  and 
through  an  interference  with  his  property  rights,  re- 
covery being  allowed  for  the  consequential  damages 
done,  for  example,  to  one's  business,  credit  and  repu- 
tation, and  for  all  expenses  incurred  in  connection 
therewith.5 

§  415.  Same  Continued— Decisions  Conflicting— The 
Right  of  Action  Upon  Principle  Stated.— The  lack  of  har- 
mony among  the  American  authorities  as  to  whether 
or  not  there  exists  a  right  of  action  for  the  mali- 
cious prosecution  of  a  civil  suit,  without  an  arrest  of 
the  person  or  seizure  of  property,  leads  us  to  believe 
that  there  has  not  been  a  proper  appreciation  of  the 

2  Sheldon  v.  Carpenter,  4  N.  Y.  579,  55  Am.  Dec.  301. 

3  Shore  v.  Smith,  15  Ohio  St.  173;  3  Blackstone's  Commentaries, 

135- 

4  Bitz  v.  Meyer,  40  N.  J.  L.  252,  29  Am.  Rep.  233. 

s  Lawrence  v.  Hagerman,  56  111.  68,  8  Am.  Rep.  674. 
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right  injured,  and  we  do  not  find  it  to  have  been  any- 
where scientifically  considered  among  the  cases  or  by 
any  text-writer. 

The  primary  right  to  a  good  business  reputation, 
it  would  seem,  is  invaded  by  the  institution  of  a  mali- 
cious civil  suit,  the  natural  tendency  of  which  is  to 
injure  the  reputation,  and  the  auxiliary  processes  of 
courts,  usually  resorted  to  for  seizure  of  property, 
such  as  attachment,  an  appointment  of  a  receiver  to 
take  charge  of  a  business,  or  a  temporary  injunction, 
are  but  the  means  to  accomplish  the  general  purpose 
of  the  action,  and  are  the  incidents  of  the  malicious 
action.  It  can  only  be  claimed  in  support  of  the  rule 
adopted  by  some  courts,  that  no  right  of  action  exists 
for  the  malicious  prosecution  of  a  civil  action,  without 
arrest  or  seizure  of  property,  that  the  two  acts,  viz., 
(1)  the  institution  of  the  groundless  action,  and  (2) 
the  arrest  or  seizure,  combined,  constitute  the  inva- 
sion of  the  right  of  reputation.  The  forcible  language 
of  a  learned  writer  is  pertinent  in  this  connection, 
viz.,  pleading  "is  the  truest  guide  to  the  knowledge  of 
the  common  law,  the  key  that  opens  the  inmost  re- 
cess, and  an  expositor  that  discloses  and  explains  the 
most  abstruse  parts  of  it."6 

What  is  the  cause  of  action?  Can  it  be  claimed  oth- 
erwise than  that  the  gist  of  any  malicious  prosecu- 
tion— criminal  or  civil — is  maliciously  instituting  a 
groundless  action?  Is  not  one  injured  among  his  busi- 
ness friends  and  associates  by  the  mere  institution  of 
a  groundless  action,  the  natural  tendency  of  which  is 
to  injure  credit,  thus  compelling  one  to  defend  a 
groundless  action?  Such  actions  are  now  heralded 
broadcast  by  mercantile  agencies  as  soon  as  insti- 
tuted, and  the  business  world  is  at  once  in  possession 

6  Lord  Coke;  Kinkead's  Common-law  Pleading,  3. 
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of  the  information,  and  such  suit  immediately  casts  a 
cloud  upon  the  credit  of  the  defendant.  A  recent  case 
furnishing  a  negative  answer  to  the  above  inquiry 
serves  as  an  apt  illustration  that  such  an  action 
should  prevail.  A  disgruntled  stockholder  sued  a  cor- 
poration for  dissolution,  falsely  alleging  insolvency, 
asking  the  appointment  of  a  receiver.  The  cause  was 
denied  because  there  had  been  no  arrest  or  seizure 
of  property.7  At  common  law  the  action  of  case 
would  lie  for  maliciously  suing  out  a  commission  of 
bankruptcy.8  What  right  of  action  was  recognized  at 
common  law?  We  repeat  what  has  often  been  stated 
by  courts  and  writers  in  this  country,  that  by  the 
common  law,  prior  to  the  passage  of  certain  statutes, 
actions  for  the  malicious  or  vexatious  prosecution  of 
civil  suits  were  allowed  where  there  had  been  no  ar- 
rest or  seizure  of  property.9  Originally,  an  action  of 
this  character  was  an  action  on  the  case  in  the  nature 
of  conspiracy,  in  which  the  plaintiff  in  the  declaration 
charged  the  defendant  with  having  falsely  and  ma- 
liciously caused  his  arrest.10  But  in  1259  the  statute 
of  Marlbridge,  52  Henry  III,  was  passed,  allowing 
the  successful  defendant  judgment  for  costs  against 
the  plaintiff.  It  was  the  purpose  of  this  statute  that 
the  costs  so  recoverable  (and  they  included  attorney 
fees)  should  compensate  him  for  the  wrong.  There- 
after a  right  of  action  for  a  groundless  prosecution 
was  denied  upon  the  theory  or  principle,  as  stated  bv 
one  court,  that  "if  every  suit  may  be  retried  on  an  al- 
legation of  malice,  the  evil  would  be  intolerable  and 

7  Cincinnati  Daily  Tribune  Co.  v.  Brack,  61  Ohio  St.  489,  76  Am. 
St.  Rep.  433,  56  N.  E.  198. 

8  Chapman  v.  Piekerskill,  2  Wils.  145. 

»  This  is  discussed;  in  Pope  v.  Pollock,  46  Ohio  St.  369;  Whipple 
T.  Fuller,  11  Conn.  582,  29  Am.  Dec.  330. 

10  Chambers  v.  Taylor,  Cro.  Eliz.  900;  Coxe  v.  Wirrall,  Cro.  Jac. 
193;  Wear  v.  Wells,  3  Bulst.  284. 
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the  malice  in  each  subsequent  suit  would  be  likely  to 
be  greater  than  in  the  first;  and  that  if  a  defendant 
ought  to  have  damages  upon  a  false  claim,  then  the 
plaintiff  ought  to  have  damages  upon  a  false  plea, 
which  would  make  litigation  interminable."11 

In  this  country,  many  decisions  following  the  Eng- 
lish rule,  as  modified  by  act  of  parliament,  hold  that 
the  action  will  not  lie  unless  some  special  damage 
can  be  shown  other  than  that  usually  incident  to  a 
civil  suit,  it  being  contended  by  some  that  the  weight 
of  authority  is  against  the  maintenance  of  the  action 
where  there  has  been  none  other  than  the  preliminary 
process  issued,  no  arrest  or  no  seizure  of  property.12 
The  supreme  courts  in  ten  states  have  adopted  this 
rule,  as  follows:  Georgia,13  Illinois,14  Iowa,15  Mary- 
land,16 Nebraska,17  New  Jersey,18  North  Carolina,19 

11  Quartz  Hill  Min.  Co.  v.  Eyre,  11  Q.  B.  674,  690;  Spear,  J.,  In 
Pope  v.  Pollock,  46  Ohio  St.  369,  15  Am.  St.  Rep.  608,  21  N.  E.  356, 
citing  numerous  cases. 

12  See  notes  following  for  authorities  in  different  states.  Spear, 
J.,  in  Pope  v.  Pollock,  46  Ohio  St.  369,  15  Am.  St.  Rep.  608,  21  N.  E. 
356,  cites  many  cases  in  point.  Mr.  John  D.  Lawson,  art.  21,  Am. 
Law  Reg.  368,  says:  "The  great  weight  of  authority  appears  to  be 
against  the  right  of  action  for  the  unfounded  and  malicious  prose- 
cution of  an  ordinary  civil  action.  With  the  majority  are  all  but 
one  of  the  text-writers."  Ray  v.  Law,  1  Pet.  C.  C.  207,  Fed.  Cas. 
No.  11,592;  Newell  on  Malicious  Prosecution,  sec.  24,  and  cases. 

13  Mitchell  v.  S.  W.  R.  R.  Co.,  75  Ga.  398.  See  Juchter  v.  Boehm 
etc.  Co.,  67  Ga.  534. 

14  Gorton  v.  Brown,  27  111.  489,  81  Am.  Dec.  245;  Smith  v.  Michi- 
gan Buggy  Co.,  175  111.  619,  67  Am.  St.  Rep.  242,  51  N.  E.  569. 

15  Wetmore  v.  Mellinger,  64  Iowa,  741,  52  Am.  Rep.  465,  18  N.  W. 
870;  Smith  v.  Hintrager,  67  Iowa,  109,  24  N.  W.  744. 

16  McNamee  v.  Minke,  49  Md.  122. 

17  Rice  v.  Day,  34  Neb.  100,  51  N.  W.  464. 

is  Woodmansie  v.  Logan,  2  N.  J.  L.  93;  Potts  v.  Imlay,  4  N.  J.  L. 
330,  7  Am.  Dec.  603;  Bitz  v.  Meyer,  40  N.  J.  L.  252,  29  Am.  Rep.  233. 

19  Ely  v.  Davis,  111  N.  C.  24,  15  S.  E.  878;  Terry  v.  Davis,  114  N. 
C.  31,  18  S.  E.  943. 
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Ohio,20  Pennsylvania,21  South  Carolina,22  Texas,23 
and  Wisconsin.24 

Different  courts  and  writers,  however,  have,  in  an 
effort  to  ascertain  and  set  down  the  weight  of  au- 
thority, made  conflicting  statements.  One  writer  cor- 
rectly states  that  "the  more  generally  approved  doc- 
trine seems  to  be  that,  for  the  prosecution  of  a  civil 
action  maliciously  and  without  reasonable  or  prob- 
able cause,  to  the  injury  of  a  party,  he  may  maintain 
an  action  for  damages,  though  there  was  no  inter- 
ference with  his  person  or  property."25  This  rule  is 
well  supported,  and  is  in  direct  contrast  to  the  modi- 
fied English  rule,  but  is  in  harmony  with  strict  com- 
mon law.  And,  as  has  been  well  remarked  by  some 
courts  adhering  to  this  doctrine,  the  reason  of  the 
English  rule  not  applying  to  our  condition  with  refer- 
ence to  the  recovery  of  costs,  the  decisions  under  the 
act  of  parliament  cannot,  with  reason,  apply  with  us, 
where  the  recovery  of  the  costs  are  confined  to  nar- 
rower limits. 

The  courts  of  fifteen  states  adopt  the  rule  just 
stated,  that  an  action  will  lie  for  the  malicious  prose- 
cution of  a  civil  action,  although  there  is  no  inter- 
ference with  the  person  or  property,  as  follows:  Cal- 

20  Cincinnati  Daily  Tribune  Co.  v.  Bruck,  61  Ohio  St.  489,  76  Am. 
St.  Rep.  433,  56  N.  E.  198. 

21  Kramer  v.  Stock,  10  Watts,  115;  Muldoon  v.  Rickey,  103  Pa.  St. 
110,  49  Am.  Rep.  117;  Mayer  v.  Walter,  64  Pa.  St.  283;  Eberly  r. 
Rupp,  90  Pa.  St.  259;  Norcross  v.  Otis,  152  Pa.  St.  481,  34  Am.  St. 
Rep.  669,  25  Atl.  575. 

22  Whalfey  v.  Lawton,  57  S.  C.  256,  35  S.  E.  558;  Frierson  v. 
Hewitt,  2  Hill  (S.  C),  499;  Thomas  v.  Rouse,.  2  Brev.  75. 

23  McCord-Collins  Commerce  Co.  v.  Levi,  21  Tex.  Civ.  App.  109, 

50  S.  W.  606. 

24  Luby  v.  Bennett,  111  Wis.  613,  87  Am.  St.  Rep.  897,  87  N.  W. 

804. 

25  Newell  on  Malicious  Prosecution,    sees.  24,  32,  and  cases. 
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ifornia,26  Colorado,27  Connecticut,28  Indiana,29  Kan- 
sas,30 Kentucky,31  Louisiana,32  Massachusetts,33 
Michigan,34  Minnesota,35  Missouri,36  New  York,3* 
North  Dakota,38  Tennessee,39  Vermont.40 

§  416.  Same  Continued— Conflict  of  Decision  Further 
Considered— Cases  Sustaining  Action  Where  There  is  an 
Arrest  or  Seizure  of  Property. — Such  is  the  position 
taken  in  a  great  number  of  cases  with  reference  to 
this  question,  the  authorities  last  cited  following 
the  common  law,  and  the  former  supporting  what 
may  be  termed  the  English  rule  as  modified  by  act  of 
parliament.  As  between  these  two  array  of  author- 
ities, if  we  were  to  enter  into  a  mathematical  argu- 
ment, we  should  say  that  the  authorities  supporting 
the  original   common-law   rule,  that  such   an  action 

26  Bastin  v.  Bank  of  Stockton,  66  Cal.  123,  56  Am.  Rep.  77,  4  Pac. 
1106. 

27  Hoyt  v.  Macon,  2  Colo.  113. 

28  Whipple  v.  Fuller,  11  Conn.  582,  29  Am.  Dec.  330. 

29  MeCardle  v.  McGinley,  86  Ind.  538,  44  Am.  Rep.  343;  Lockenour 
v.  Sides,  57  Ind.  360,  26  Am.  Rep.  58. 

30  Marbourg  v.  Smith,  11  Kan.  554. 

31  Cox  v.  Taylor,  10  B.  Mon.  17;  Woods  v.  Finnell,  13  Bush,  629. 

32  Johnson  v.  Meyer,  36  La.  Ann.  333. 

33  Allen  v.  Codman,  139  Mass.  136,  29  N.  E.  537;  Dolan  v.  Thomp- 
son, 129  Mass.  204;  Sartwell  v.  Parker,  141  Mass.  405,  5  N.  E.  807. 

34  Antcliff  v.  June,  81  Mich.  477,  21  Am.  St.  Rep.  533,  45  N.  W. 
1019;  Brand  v.  Hinchman,  68  Mich.  590,  13  Am.  St.  Rep.  362,  36  N. 
W.  664. 

35  McPherson  v.  Runyon,  41  Minn.  524,  16  Am.  St.  Rep.  727,  43 
N.  W.  392;  O'Neil  v.  Johnson,  53  Minn.  439,  39  Am.  St.  Rep.  615,  55 
N.  W.  601. 

36  Smith  v.  Burrus,  106  Mo.  94,  27  Am.  St.  Rep.  329,  16  S.  W.  881; 
Brady  v.  Ervin,  48  Mo.  533. 

37  Vanduzor  v.  Linderman,  10  Johns.  106;  Smith  v.  Smith,  56  How. 
Pr.  316;  Pangburn  v.  Bull,  1  Wend.  345. 

38  Kolka  v.  Jones,  6  N.  Dak.  461,  66  Am.  St.  Rep.  615,  71  N.  W. 
558. 

89  Lipscomb  v.  Shofner,  96  Tenn.  112,  33  S.  W.  818. 
40  Closson  v.  Staples,  42  Vt.  209,  1  Am.  Rep.  316. 
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does  lie,  had  the  best  of  it  by  five  states.  But  if  we 
were  to  add  to  those  following  the  English  statutory- 
rule  those  which  we  next  take  up,  which  hold  that 
the  action  lies  when  there  has  been  an  arrest  or  a 
seizure  of  property,  which  inferentially  at  least  sup- 
port the  English  modified  rule,  it  would  be  difficult  to 
tell  on  which  side  of  the  scale  was  the  greater  weight, 
those  supporting  the  original  common  law  being 
perhaps  one  state  in  the  majority. 

Passing  next  to  those  decisions  supporting  the  rule 
that,  whenever  one  has  been  wrongfully  arrested  in 
a  civil  proceeding,  or  wrongfully  deprived  of  the  use 
or  enjoyment  of  his  property,  or  his  property  has 
been  wrongfully  interfered  with,  an  action  for  ma- 
licious prosecution  will  lie,  we  find  that  the  states 
of  Illinois,  Ohio,  New  York,  Virginia  and  Wisconsin 
support  this  rule.41  The  question  does  not  seem  to 
have  arisen  in  the  states  of  Alabama,  Arkansas,  Dela- 
ware, Florida,  Idaho,  Maine,  Mississippi,  Montana, 
New  Hampshire,  Nevada,  Oregon,  Ehode  Island, 
South  Dakota,  Utah,  Washington,  West  Virginia, 
and  Wyoming. 

§  417.  Same  Continued— Summary  of  Comments  up- 
on Confusion  of  Authority  and  of  Principles  of  the  Right 
Of  Action. — All  this  confusion  and  conflict,  it  would 
seem,  is  due  to  a  failure  to  determine  what  right  has 
been  violated,  and  what  the  gist  of  the  cause  of  ac- 
tion is.  Leaving  out  of  consideration  the  English 
statutes,  having  nothing  like  them  in  this   country, 

41  Pope  v.  Pollock,  46  Ohio  St.  367,  15  Am.  St.  Rep.  608,  21  N.  B. 
356;  Tomlinson  v.  Warner,  9  Ohio,  104;  Fortman  v.  Rottier,  8  Ohio 
St.  548,  72  Am.  Dec.  606;  Newark  Coal  Co.  y.  Upson,  40  Ohio  St.  17; 
Shaver  v.  White,  6  Munf.  110,  8  Am.  Dec.  730;  Dickinson  v.  May- 
nard,  20  La.  Ann.  66,  96  Am.  Dec.  379;  Lawrence  v.  Hogerman,  56 
111.  68,  8  Am.  Rep.  674;  Magmer  v.  Renk,  65  Wis.  364,  27  N.  W.  26; 
Bump  v.  Betts,  19  Wend.  421. 
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and  going  back  to  common-law  first  principles,  logic 
and  reason  must  lead  to  the  conclusion  that  a  man 
is  injured  in  his  reputation  when  he  is  deprived  of  his 
liberty  by  means  of  a  malicious  prosecution.  And  if 
it  be  a  malicious  civil  action,  by  analogy  to  the  law  of 
libel  and  slander,  he  is  injured  in  his  reputation  as  a 
business  or  professional  man,  or  in  his  occupation, 
whether  the  action  proceeds  no  further  than  the 
service  of  appearance  process,  or  whether  the  auxili- 
ary remedies — attachment,  replevin  or  injunction — 
are  resorted  to,  or  whether  property  is  interfered 
with  or  not.  An  arrest  or  seizure  of  property  are 
elements  of  damages  which  are  incidents  of  the  wrong 
of  maliciously  and  without  probable  cause  setting  the 
machinery  of  the  law  in  motion. 

"There  are  but  few,  if  any,  wrongs  for  which  the 
law  does  not  provide  a  remedy;  and  if  a  man  is  hurt 
or  damaged  in  his  property,  business,  credit  or  repu- 
tation by  the  malicious  commencement  or  prosecution 
of  a  civil  suit,  without  probable  cause,  the  better  doc- 
trine is,  that  he  can  maintain  an  action  on  the  case 
for  such  hurt  or  damage."42 

§  418.  Same  Continued— Subject  Considered  with 
Special  Reference  to  Auxiliary  Processes.— But  this  dis- 
cussion must  be  carried  one  step  further,  that  there 
may  be  a  full  understanding  of  the  law,  and  an  ap- 
preciation of  some  of  the  cases.  Maliciously  obtain- 
ing a  writ  of  attachment,  in  an  action  properly  insti- 
tuted, deserves  special  mention.  An  attachment  is 
not  an  action,  but  only  auxiliary  thereto,  and  was  un- 
known at  common  law.43  If  the  action  in  which  such 
process  is  sought  is  rightly  brought,  but  the  writ  of 
attachment  is  obtained  upon  a  false  affidavit,  and  the 

42  Morse,  J.,  in  Brand  v.  Hinchman,  68  Mich.  590,  13  Am.  St  Rep. 
362,  36  N.  W.  664. 

43  Kinkead's  Code  Pleading,  sec.  235. 
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property  of  the  defendant  is  taken  thereunder,  a 
wrong  is  done,  but,  strictly  speaking,  it  cannot  be 
said  to  be  the  malicious  prosecution  of  a  civil  action. 
And  yet  it  cannot  be  considered  as  malicious  abuse  of 
process.  Measuring  the  right  of  action  here  arising 
by  the  mold  of  common-law  procedure,  it  would  not 
be  malicious  prosecution,  because  this  wrong  can  only 
arise  where  an  action  has  been  wrongfully  com- 
menced and  prosecuted.  Where,  therefore,  the  cause 
of  action  is  properly  brought  for  a  debt  due,  the  tak- 
ing of  the  property  by  virtue  of  an  attachment  is 
really  the  gist  of  the  wrong.44  But  wherever  the  ac- 
tion itself  is  groundless,  and  a  defendant  is  deprived 
of  the  possession,  use  or  enjoyment  of  property  of 
value,  by  means  of  any  kind  of  a  writ,  attachment, 
injunction,  or  by  means  of  a  receivership,  the  gist  of 
the  action  is  the  violation  of  the  right  of  reputation, 
by  maliciously  instituting  a  groundless  action,  not 
the  wrongful  use  of  the  process  of  the  court.45  An 
action  may  be  maintained  for  the  malicious  prosecu- 
tion of  an  action  of  forcible  entry  and  detainer,46  or 
of  an  injunction,47  or  of  replevin.48 

§  419.  Malicious  Prosecution— Defined  and  Explained 
and  Distinguished  from  Kindred  Wrongs.— A  malicious 
prosecution  is  the  institution  of  an  action,  criminal 
or  civil  (according  to  better  authority),49  in  a  court  of 

44  Tomlinson  v.  Warner,  9  Ohio,  104;  Fortman  v.  Rottier,  8  Ohio 
St.  548,  72  Am.  Dec.  606.  For  cases  on  attachment,  see  Shaver  v. 
White,  6  Munf.  110,  8  Am.  Dec.  730;  Dickinson  v.  Maynard,  20  La. 
Ann.  66,  96  Am.  Dec.  606;  Lawrence  v.  Hagerman,  56  111.  68,  8  Am. 
Rep.  674. 

45  Newark  Coal  Co.  v.  Upson,  40  Ohio  St.  17  (injunction). 

46  Pope  v.  Pollock,  46  Ohio  St.  367,  15  Am.  St  Rep.  608,  21  N.  E. 
356. 

47  Newark  Coal  Co.  v.  Upson,  supra. 

48  Magmer  v.  Renk,  65  Wis.  364,  27  N.  W.  26. 
4»  Ante,  sec.  415. 
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justice,  either  with  actual  or  implied  malice,  with- 
out probable  cause,  which  terminates  in  favor  of  the 
party  complaining,  and  to  his  injury.  It  is  distin- 
guishable from  false  imprisonment  in  that  in  the  lat- 
ter malice  is  not  an  essential,  although  it  may  be  an 
ingredient,  while  malice  is  absolutely  essential  to 
malicious  prosecution.  In  false  imprisonment,  there 
is  a  want  of  probable  cause,  but  it  is  due  generally 
to  a  lack  of  care  on  the  part  of  the  one  causing  the 
arrest.  The  wrong  of  false  imprisonment  is  an  injury 
to  the  right  of  personal  liberty,  while  malicious  prose- 
cution injures  the  right  of  personal  security — or  the 
reputation.  False  imprisonment  implies  force,  while 
malicious  prosecution  does  not. 

Malicious  prosecution  is  distinguishable  from  ma- 
licious abuse  of  process,  in  that  the  latter  occurs  in  a 
case  lawfully  instituted,  the  process  being  issued  for 
a  lawful  purpose,  but  its  use  is  perverted  to  improper 
purposes.  An  arrest  under  a  void  warrant  consti- 
tutes false  imprisonment,  not  malicious  prosecu- 
tion.50 

§  420.  Termination  of  Suit.— One  of  the  first  essen- 
tial facts  to  the  maintenance  of  a  cause  of  action  for 
the  malicious  prosecution  of  an  action  is  that  the  ac- 
tion claimed  to  be  malicious  must  have  been  ter- 
minated. So  long  as  the  case  is  not  terminated  one 
way  or  the  other,  and  the  outcome  is  in  doubt,  there 
can  be  no  right  of  action  for  malicious  prosecution.51 

so  Satilla  Mfg.  Co.  v.  Cason,  98  Ga.  14,  58  Am.  St.  Rep.  287,  25 
S.  E.  909.  See  Spice  v.  Steinruck,  14  Ohio  St.  214;  Boeger  v.  Lan- 
genberg,  97  Mo.  390,  10  Am.  St.  Rep.  322,  11  S.  W.  223,  as  to  dis- 
tinction between  false  imprisonment  and  malicious  prosecution. 

si  O'Brien  v.  Barry,  106  Mass.  300,  8  Am.  Rep.  329;  Lowe  v. 
Wartman,  47  N.  J.  L.  413,  1  Atl.  489;  Cardival  v.  Smith,  109  Mass. 
158,  12  Am.  Rep.  682;  Fortman  v.  Rottier,  8  Ohio  St.  550,  72  Am. 
Dec.  606;  Satilla  Mfg.  Co.  v.  Cason,  98  Ga.  14,  58  Am.  St.  Rep.  287, 
25  S.  E.  909. 
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It  is  frequently  stated  that  a  criminal  charge  must 
have  been  terminated  by  (1)  a  verdict  of  not  guilty, 
(2)  grand  jury  ignoring  the  bill,52  but  to  this  may  be 
added  (3)  an  end  by  a  nolle  prosequi,53  or  (4)  by  a  dis- 
charge from  bail  or  imprisonment.54  Thus  a  verdict 
of  not  guilty,  a  failure  of  the  grand  jury  to  return 
a  bill,55  or  a  formal  nolle  prosequi,56  or  a  discharge 
either  by  failure  of  plaintiff  to  prosecute,57  or  by  a 
magistrate  having  charge  of  the  case,  amounting  to 
an  acquittal,  though  in  this  instance  it  may  usually 
be  presumed  to  lie  without  trial,  or  by  a  committing 
magistrate,58  is  a  termination. 

Some  courts  hold  that  the  discharge  by  an  exam- 
ining magistrate,59  or  by  a  court  without  jurisdic- 
tion,60 is  not  sufficient.  The  record  of  a  magistrate 
is  competent  evidence  to  show  the  facts  of  acquittal 
and  discharge.*1  The  termination  of  a  criminal 
charge  because  the  proceeding  is  void  as  wanting  in 
any  of  the  constituent  elements  authorized  by  law 
cannot  form  the  basis  of  a  right  of  action  for  mali- 

52  Bacon  v.  Towne,  4  Cush.  217;  Fortman  v.  Kottier,  8  Ohio  St. 
550,  72  Am.  Dec.  606. 

53  Douglass  v.  Allen,  56  Ohio  St.  156,  46  N.  E.  707. 

54  Lowe  v.  Wartman,  47  N.  J.  D.  413,  1  Atl.  489. 

55  Magowan  v.  Rickey,  64  N.  J.  D.  402,  45  Atl.  804:  Gilbert  v.  Em- 
mons, 42  111.  143,  89  Am.  Dec.  412;  Shock  v.  McOhesney,  4  Yeates, 
507,  2  Am.  Dec.  415;  Graves  v.  Dawson,  130  Mass.  78,  39  Am.  Dec. 
429. 

56  Apgar  v.  Woolston,  43  N.  J.  L.  57;  Brown  v.  Randall,  36  Conn. 
56,  4  Am.  Rep.  35;  Hatch  v.  Cohen,  84  N.  C.  602,  37  Am.  Rep.  630; 
Yocum  v.  Polly,  1  B.  Mon.  358,  36  Am.  Dec.  583;  Driggs  v.  Burton, 
44  Vt.  124;  Douglass  v.  Allen,  56  Ohio  St.  156,  46  N.  E.  707.  Contra, 
Graves  v.  Dawson,  130  Mass.  78,  39  Am.  Rep.  429. 

57  Brown  v.  Randall,  36  Conn.  56,  4  Am.  Rep.  35. 

58  Rider  v.  Kite,  61  N.  J.  L.  8,  38  Atl.  754;  Sweet  v.  Negus,  30 

Mich.  406. 

59  Whaley  v.  Lawton,  57  S.  C.  256,  35  S.  E.  558. 

60  Painter  v.  Ives,  4  Neb.  122;  Bixby  v.  Brundige,  2  Gray,  129,  61 
Am.  Dec.  443. 

61  John  v.  Bridgman,  27  Ohio  St.  22. 

Torts,  Vol.  1—52 
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cious  prosecution,  such  a  case,  if  an  arrest  is  made, 
giving  rise  to  a  cause  for  false  imprisonment.62 

While  it  is  true  that  a  right  of  action  does  not  ac- 
crue until  the  wrongful  proceeding  has  been  brought 
to  a  final  termination  in  favor  of  the  defendant  or 
accused,  still  it  is  not  necessary  that  all  proceedings 
in  the  action  shall  end  before  such  right  accrues,  only 
that  the  issues  material  to  the  question  of  the  bona 
fides  of  the  action  shall  have  been  tried  and  closed  by 
a  final  judgment,  being  sufficient.63 

§  421.  Probable  Cause— Defined— Practical  Applica- 
tion.— It  has  been  said  that  "a  definition  of  probable 
cause  sufficiently  exact  to  meet  satisfactorily  every 
possible  test  would  be  difficult,  if  not  impossible,  to 
furnish.  The  complete  legal  idea  expressed  by  that 
term  is  not  to  be  gathered  from  a  mere  definition."  64 
Probable  cause  may  be  easily  defined,  but  the  diffi- 
culty lies  in  the  application  of  the  rule  practically, 
and  in  a  proper  understanding  of  what  it  is  in  par- 
ticular cases  by  juries.  How  to  make  the  jury  un- 
derstand what  it  is  and  precisely  what  their  function 
is,  is  the  problem.  We  think  the  difficulty  lies  in  a 
satisfactory  determination  of  the  fact,  where  there 
is  conflicting  testimony,  rather  than  in  appreciating 
what  probable  cause  is. 

The  supreme  court  of  California,  speaking  with  ref- 
erence to  the  instruction  to  be  made  to  the  jury,  said: 
"But  it  is  necessary  for  the  court,  in  each  instance,  to 
determine  whether  the  facts  that  they  may  find  from 
the  evidence  will  or  will  not    establish    that  issue. 

62  Satilla  Mfg.  Co.  v.  Cason,  98  Ga.  14,  58  Am.  St  Rep.  287,  25  S. 
B.  909. 

63  Luby  v.  Bennett,  111  Wis.  613,  87  Am.  St.  Rep.  897,  87  N.  W. 
804. 

64  Boeger  v.  Langenberg,  97  Mo.  390,  10  Am.  St  Rep.  322,  11  S. 
W.  223. 
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Neither  is  it  competent  for  the  court  to  give  to  the 
jury  a  definition  of  probable  cause,  and  instruct  them 
to  find  for  or  against  the  defendant  according  as  they 
may  determine  that  the  facts  are  within  or  without 
that  definition.  Such  an  instruction  is  only  to  leave 
to  them  in  another  form  the  function  of  determining 
whether  there  was  probable  cause.  The  court  cannot 
devest  itself  of  its  duty  to  determine  this  question, 
however  complicated  or  numerous  may  be  the  facts. 
It  must  instruct  the  jury  upon  this  subject  in  the  con- 
crete, and  not  in  the  abstract,  and  must  not  leave  to 
that  body  the  office  of  determining  the  question,  but 
must  itself  determine  it,  and  direct  the  jury  to  find 
its  verdict  in  accordance  with  such  determination. 
The  court  should  group  in  its  instructions  the  facts 
which  the  evidence  tends  to  prove,  and  then  instruct 
the  jury  that  if  they  find  such  facts  to  be  established, 
there  was  or  was  not  probable  cause,  as  the  case  may 
be,  and  that  their  verdict  must  be  accordingly."65 

The  court  grounds  its  view  upon  considerations  of 
pleading  as  shown  by  the  early  history  of  this  action. 
It  is  insisted  that,  by  imposing  upon  plaintiff  the 
necessity  of  alleging  and  proving  want  of  probable 
cause,  this  does  not  change  the  issue  from  one  of  law 
to  one  of  fact,  and  as  the  absence  of  probable  cause 
is  an  essential  element  to  plaintiff's  right  of  action, 
it  is  at  all  times  to  be  determined  by  the  court  whether 
the  facts  proved  constituted  such  probable  cause.66 

§  422.  Same  Continued— Charging  the  Jury.— The 
correct  rule,  however,  and  the  one  universally  sup- 
ported by  the  authorities,  seems  to  be  this:  If  the 
facts  in  reference  to  the  existence  of  probable  cause 
are  admitted,  or  are  established  beyond  controversy, 

65  Robinson  v.  Easton,  93  Cal.  80,  27  Am.  St.  Rep.  167,  28  Pac.  796. 

66  Id.;  Bulkeley  v.  Keteltas,  6  N.  T.  387. 
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then  the  determination  of  their  legal  effect  by  the 
court,  as  matter  of  law,  is  absolute.  If,  however,  the 
facts  are  controverted,  and  the  evidence  is  conflicting, 
then  the  determination  of  their  legal  effect  by  the 
court  is  necessarily  hypothetical,  and  the  jury  are  to 
be  told  that  if  they  find  the  facts  in  a  designated  way, 
then  such  facts,  when  so  found,  do  or  do  not  amount 
to  probable  cause.  But  the  jury  are  not  to  determine 
whether  or  not  the  facts  do  or  do  not  amount  to  prob- 
able cause.67 

Thus  we  see  why  the  question  of  probable  cause  is 
spoken  of  as  a  mixed  question  of  fact  and  law.  Prac- 
tically demonstrated,  the  result  is  about  as  follows: 
The  jury  are  first  instructed  as  to  what  probable  cause 
is  in  the  abstract,  thus:  Probable  cause  is  a  reason- 
able ground  of  suspicion,  supported  by  circumstances 
sufficiently  strong  in  themselves,  existing  at  the  time 
of  the  acts  complained  of,  and  not  as  they  appear 
afterward  in  the  light  of  subsequent  developments, 
such  as  will  warrant  a  cautious  man,  or  (as  some  put 
it)  a  man  who  is  "ordinarily  prudent,"  6S  or  one  "rea- 
sonably  prudent," 69    or  "reasonable"  or   "impartial 

67  Ball  v.  Rawles,  93  Cal.  222,  27  Am.  St.  Rep.  174,  28  Pac.  937; 
Harkrader  v.  Moore,  44  Cal.  152;  Easton  v.  Bank  of  Stockton,  66 
Cal.  125,  56  Am.  Rep.  77,  4  Pac.  1106;  Bacon  v.  Towne,  4  Cush. 
217;  Burk  v.  Howley,  179  Pa.  St  539,  57  Am.  St.  Rep.  607,  36  Atl. 
327;  People  v.  Kilvington,  104  Cal.  86,  43  Am.  St.  Rep.  73,  37  Pac. 
799;  Barbright  v.  Tammany,  158  Pa.  St.  545,  38  Am.  St.  Rep.  853, 
28  Atl.  135;  Kolka  v.  Jones,  6  N.  Dak.  461,  66  Am.  St.  Rep.  615,  71 
N.  W.  558;  Johnson  v.  Miller,  69  Iowa,  562,  58  Am.  Rep.  231,  27  N. 
W.  743;  Donnelly  v.  Daggett,  145  Mass.  314,  14  N.  E.  161;  Gulf  etc. 
Ry.  Co.  v.  James,  73  Tex.  12, 15  Am.  St.  Rep.  743,  10  S.  W.  744;  Speck 
v.  Judson,  63  Me.  207;  Thaule  v.  Krekeller,  81  N.  Y.  428;  Burton  v. 
St.  Paul  etc.  Ry.,  33  Minn.  189,  22  N.  W.  300;  Gulf  etc.  Ry.  Co.  v. 
Jones,  73  Tex.  12,  15  Am.  St.  Rep.  743,  10  S.  W.  744.  Code  provision 
in  Georgia,  making  it  a  question  for  jury:  Coleman  v.  Allen,  79  Ga. 
637,  11  Am.  St.  Rep.  449,  5  S.  E.  204. 

68  Heyne  v.  Blair,  62  N.  Y.  19;  Ritter  v.  Ewing,  174  Pa.  St  341,  34 
Atl.  584. 

69  Eggett  v.  Allen,  106  Wis.  634,  82  N.  W.  556. 
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and  reasonable,"  70  or  "cautious," 71  or  "ordinarily- 
cautious,"  72  or  "a  man  of  ordinary  caution  and  pru- 
dence, acting  conscientiously,  impartially  and  reason- 
ably, without  prejudice,"  in  the  belief  that  the  person 
accused  is  guilty  of  the  offense  charged,73  or  "to  be- 
lieve or  entertain  a  strong  suspicion  that  he  had  a 
right  to  obtain  and  maintain  the  injunction."  74 

This  is  the  abstract  rule  of  law  which  the  jury  are 
to  apply  in  performing  their  function  in  determining 
the  fact  in  the  particular  case,  as  to  whether  or  not 
the  defendant  acted  upon  probable  cause.  The  jury 
are  then  told  that  if  they  find  that  there  was  prob- 
able cause,  as  thus  defined,  they  need  go  no  further, 
but  that  their  verdict  should  be  for  the  defendant;  but 
if  they  find  that  the  defendant  did  not  have  a  rea- 
sonable ground  for  belief  that  the  crime  charged  was 
committed,  or  that  the  accused  committed  it,75  but 
that  he  maliciously  caused  the  arrest,  and  preferred 
the  charges  against  the  plaintiff,  without  probable 
cause  to  believe  that  he  was  guilty  of  the  offense  al- 
leged against  him,  then  they  should  find  for  the  plain- 
tiff.76 If  the  facts  are  in  dispute,  the  court  does  not 
determine  the  fact  as  to  whether  or  not  there  was 

70  Stone  v.  Stevens,  12  Conn.  219,  30  Am.  Dec.  611. 

71  Ash  v.  Marlow,  20  Ohio,  119;  Eggett  v.  Allen,  106  Wis.  634, 
82  N.  W.  556;  Boss  &  Co.  v.  Innis,  35  111.  487,  85  Am.  Dec.  373; 
Diers  v.  Mallon,  46  Neb.  121,  50  Am.  St.  Rep.  598,  64  N.  W.  722. 

72  Shaul  v.  Brown,  28  Iowa,  37,  4  Am.  Rep.  151;  Cole  v.  Curtis, 
16  Minn.  195;  Casey  v.  Sevatson,  30  Minn.  516,  16  N.  W.  407. 

73  Ross  &  Co.  v.  Innis,  35  111.  487,  85  Am.  Dec.  373;  Ash  v.  Mar- 
low,  20  Ohio,  119. 

74  Newark  Coal  Co.  v.  TTpson,  40  Ohio  St.  17. 

75  Seibert  v.  Price,  5  Watts  &  S.  (Pa.),  438,  40  Am.  Dec.  525; 
Cockfleld  v.  Braveboy,  2  McMull.  (S.  C.)  270,  39  Am.  Dec.  123; 
Stone  v.  Stevens,  12  Conn.  219,  30  Am.  Dec.  611;  Hickman  v.  Griffin, 
6  Mo.  37,  34  Am.  Dec.  124;  Harpham  v.  Whitney,  77  111.  32;  Mitchell 
v.  Logan,  172  Pa.  St.  349,  33  Atl.  554;  Paddock  v.  Watts,  116  Ind. 
146,  9  Am.  St.  Rep.  832,  18  N.  E.  518. 

76  See  Kinkead's  Instructions,  sec.  339. 
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probable  cause  for  instituting  the  action,  for  that  is 
the  function  of  the  jury  in  such  case,  under  appropri- 
ate instruction. 

§  423.  Same  Continued— Dependent"  upon  Guilt  or 
Belief. — It  is  sometimes  said  that  probable  cause  does 
not  depend  upon  the  guilt  of  the  accused,  nor  upon 
the  actual  belief  of  the  prosecutor.77  The  foregoing 
statement  cannot  be  said  to  be  altogether  true,  for  if 
the  accused  is  actually  guilty,  this  is  absolute  proof 
of  probable  cause — or,  rather,  it  does  away  with  the 
proof  of  probable  cause.78 

It  would  be  better  to  say  that  the  want  of  guilt  is 
immaterial  upon  the  question  of  probable  cause,  for 
while  guilt  is,  at  least,  strong  evidence  upon  the  ques- 
tion, the  accused  may  be  entirely  free  from  guilt  and 
blameless,  and  still  the  surrounding  circumstances  be 
such  as  would  warrant  any  reasonable  man  in  believ- 
ing in  his  guilt.  The  innocence  of  the  accused,  then, 
is  not  material  to  the  proof  of  want  of  probable  cause. 
On  the  other  hand,  the  last  part  of  the  above  state- 
ment is  true,  for  irrespective  of  the  existence  or  want 
of  actual  belief  on  the  part  of  the  prosecutor,  if  the 
facts  actually  existing  or  known  to  him  are  such  as 
will  warrant  a  belief  in  the  guilt  of  the  accused,  there 
is  probable  cause.79  And  again,  if  the  facts  known 
do  not  warrant  such  belief,  the  mere  fact  that  the 
prosecutor  does  believe  in  the  guilt  of  the  accused 
does  not  establish  probable  cause.80    Again,  it  is  said 

77  Shaul  v.  Brown,  28  Iowa,  37,  4  Am.  Rep.  151;  Harpham  v. 
Whitney,  77  111.  32;  Jacks  v.  Stimpson,  13  111.  702;  Mitchell  v.  Logan, 
172  Pa.  St.  349,  33  Atl.  554;  Lytton  v.  Baird,  95  Ind.  249. 

78  Adams  v.  Lisher,  3  Blackf.  241,  25  Am.  Dec.  102;  Bartlett  v. 
Brown,  6  R.  I.  37,  75  Am.  Dec.  675;  Plummer  v.  Gheen,  10  N.  C. 
(3  Hawks)  66,  14  Am.  Dec.  572;  Galloway  v.  Stewart,  49  Ind.  156, 
19  Am.  Rep.  677.     See  post,  sec.  426. 

79  See  post,  430. 

so  Jacks  v.  Stimpson,  13  111.  702. 
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that  three  things  must  concur:  1.  Facts  and  circum- 
stances warranting  a  reasonable  belief;  2.  An  actual 
belief;  3.  And  an  actual  knowledge  of  the  facts  and 
circumstances.81  Here,  also,  is  lost  sight  of  the  con- 
dition in  which  actual  guilt  takes  the  place  of  and 
does  away  with  proof  of  all  three.  Neither  is  an  ac- 
tual knowledge  of  the  facts  and  circumstances  upon 
which  the  belief  is  based  necessary;  for  while  float- 
ing rumors  cannot  be  the  basis  of  a  probable  cause, 
still  representations  of  those  who  have  opportunity 
for  knowledge,  or  who  have  investigated,  may  be.82 
This  belief  need  only  exist  at  the  time  of  acting,  so 
that  knowledge  of  facts  obtained  subsequent  there- 
to, indicating  the  innocence  of  the  accused,  does  not 
render  the  prosecutor  liable.83 

§  424.  Advice  of  Counsel,  Magistrates  and  Others- 
Effect. — It  is  conclusively  settled  that  where  a  prose- 
cution is  begun  upon  the  advice  of  an  attorney  given 
after  a  full  and  fair  disclosure  of  the  facts  as  known, 
there  can  be  no  action  for  malicious  prosecution,  be- 
cause probable  cause  is  conclusively  presumed  as 
matter  of  law,  such  advice  being  a  full  defense.84    To 

81  Harkrader  v.  Moore,  44  Cal.  144. 

82  Smith  v.  Ege,  52  Pa.  St.  419. 

83  French  v.  Smith,  4  Vt.  363,  24  Am.  Dec.  616. 

84  Adams  v.  Bicknell,  126  Ind.  210,  22  Am.  St.  Rep.  576,  25  N.  E. 
S04;  Black  v.  Buckingham,  174  Mass.  102,  54  N.  B.  494;  Olmstead 
v.  Partridge,  16  Gray,  381-383;  Allen  v.  Codman,  139  Mass.  136,  29  N. 
E.  537;  Pawlowski  v.  Jenks,  115  Mich.  275,  73  N.  W.  238;  Davis  v. 
Pacific  Tel.  etc.  Co.,  127  Oal.  312,  59  Pac.  698;  Eichoff  v.  Fidelity  etc. 
Co.,  74  Minn.  139,  76  N.  "W.  1030;  Fletcher  v.  Chicago  etc.  Ry.,  109 
Mich.  363,  67  N.  W.  330;  Stewart  v.  Sonneborn,  98  U.  S.  187;  Ames 
v.  Snyder,  69  111.  376;  Stone  v.  Swift,  4  Pick.  389,  16  Am.  Dec.  349; 
O'Neal  v.  McKinna,  116  Ala.  607,  22  South.  905;  Monaghan  v.  Cox, 
155  Mass.  487,  31  Am.  St.  Rep.  555,  30  N.  E.  467.  Gulf  etc.  Ry.  v. 
James,  73  Tex.  12,  15  Am.  St.  Rep.  743,  10  S.  W.  744,  seems  to  be 
contra,  but  the  circumstances  of  the  advice  are  not  disclosed.  See 
numerous  cases  supporting  text,  26  Am.  St.  Rep.  144,  note;  Tryon 
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entitle  the  defendant  to  the  benefit  of  this  defense,  it 
is  necessary  that  he  should  have  made  a  full  and  fair 
disclosure  of  all  facts  which  he  knows,  and  which 
are  material  to  the  case,  to  the  counsel.85  It  is  con- 
sidered by  some  authority  that  he  must  use  reason- 
able diligence  to  find  out  the  true  facts  in  the  case,80 
while  others  deny  this  doctrine,  which  is  the  sounder 
view.87  The  true  rule,  it  would  seem,  is,  that  all 
facts  known  to  be  true  must  be  stated  to  counsel,  and 
those  which  indicate  existence  of  other  facts  must  be 
followed  up  or  stated  to  counsel,  -that  he  may  know 
the  exact  position  of  his  client.88  The  advice  must 
also  be  sought,  given  and  acted  upon  in  good  faith 
and  honestly.89  So  if  the  prosecution  be  entered  upon 
and  carried  along  by  collusion  between  attorney  and 

v.  Pingree,  112  Mich.  338,  67  Am.  St.  Rep.  398,  70  N.  W.  905;  Wenger 
v.  Phillips,  195  Pa.  St.  214,  78  Am.  St.  Rep.  810,  45  Atl.  927. 

85  Same  cases,  ante,  note  84;  Williams  v.  Casebeer,  126  Cal.  77, 
58  Pac.  380;  Kompass  v.  Light,  122  Mich.  86,  80  N.  W.  1008;  Fletcher 
v.  Chicago  etc.  Ry.,  109  Mich.  363,  67  N.  W.  330;  Roy  v.  Goings, 
112  111.  656;  Griffin  v.  Chubb,  7  Tex.  603,  58  Am.  Dec.  85;  Sherburne 
v.  Rodman,  51  Wis.  474,  8  N.  W.  414;  Paddocks  v.  Watts,  116  Ind. 
146;  Smith  v.  Austin,  49  Mich.  286,  13  N.  W.  593;  Emerson  v. 
Cochran,  111  Pa.  St.  619,  4  Atl.  498;  Bartlett  v.  Brown,  6  R.  I.  37, 
75  Am.  Dec.  675;  Adams  v.  Bicknell,  126  Ind.  210,  22  Am.  St.  Rep. 
576,  25  N.  E.  804. 

86  Aherns  etc.  Mfg.  Co.  v.  Hoeher,  21  Ky.  Law  Rep.  299,  51  S.  W. 
194;  Anderson  v.  Columbia  etc.  Trust  Co.  (Ky.),  50  S.  W.  40;  Parker 
v.  Parker,  102  Iowa,  500,  71  N.  W.  421.  See  Newell  on  Malicious 
Prosecution,  318. 

87  Johnson  v.  Miller,  69  Iowa,  562,  58  Am.  Rep.  231,  29  N.  W. 
743;  Dunlap  v.  New  Zealand  Ins.  Co.,  109  Cal.  365,  42  Pac.  29; 
Holliday  v.  Holliday,  123  Cal.  26,  55  Pac.  703;  Hess  v.  Oregon  etc. 
Baking  Co.,  31  Or.  503,  49  Pac.  803. 

88  Dunlap  v.  New  Zealand  Ins.  Co.,  109  Cal.  365,  42  Pac.  29; 
Newell  on  Malicious  Prosecution,  319. 

89  Williams  v.  Casebeer,  126  Cal.  77,  58  Pac.  380;  Griffin  v. 
Chubb,  7  Tex.  603,  58  Am.  Dec.  85;  Sherburne  v.  Rodman,  51  Wis. 
474,  8  N.  W.  414;  Cole  v.  Curtis,  16  Minn.  161;  Center  v.  Spring,  2 
Iowa,  393;  O'Neal  v.  McKenna,  116  Ala.  607,  22  South.  905;  Hamilton 
v.  Smith,  39  Mich.  222. 
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client,  and  the  advice  be  used  simply  to  cloak  their 
malicious  intentions,  it  will  be  no  defense.90  The 
client  cannot  be  held  responsible  for  the  errors  and 
mistakes  of  the  attorney.91  So  where  the  attorney 
erroneously  assumes  that  the  facts  stated  constitute 
a  crime,  the  client  is  not  liable.93  Nor  is  he  respon- 
sible when  the  counsel,  on  his  own  motion,  or  on  in- 
formation from  other  sources,  proceeds  to  institute 
suit  against  the  suspected  person.93  The  advice  of 
a  student  at  law  is  not  a  defense;  no  one  is  justified  in 
relying  upon  such  advice.  And,  of  course,  advice  of 
counsel  cannot  be  insisted  upon  as  a  defense  where 
it  appears  that  the  one  preferring  complaint  does  not 
believe  the  accused  guilty.94 

While  the  advice  of  an  attorney  at  law  is  deemed 
sufficient  proof  of  probable  cause,  that  of  one  who  is 
not  a  member  of  the  profession  has  not  that  effect. 
So  numerous  cases  hold  that  the  advice  of  a  magis- 
trate or  justice  of  the  peace  is  not  a  defense.95  But 
if  one  simply  states  the  facts  to  a  magistrate,  and 
the  latter  acts  upon  his  own  responsibility  and  issues 
a  warrant  of  arrest,  although  the  facts  do  not  consti- 
tute a  crime,  the  former  cannot  be  held  for  the  error 
of  the  magistrate.96    In  California  it  is  said:  "What- 

80  Hamilton  v.  Smith,  supra. 

91  Wenger  v.  Phillips,  195  Pa.  St.  214,  78  Am.  St.  Rep.  810,  45 

Atl.  927. 

92  Kompass  v.  Light,  122  Mich.  86,  80  N.  W.  1008;  Paddock  v. 
Watts,  116  Ind.  146,  9  Am.  St.  Rep.  832,  18  N.  B.  518. 

93  Tocum  v.  Polly,  1  B.  Mon.  358,  36  Am.  Dec.  583. 

94  Vann  v.  McCreary,  77  Cal.  434,  19  Pac.  826. 

95  Lueck  v.  Heisler,  87  Wis.  644,  58  N.  W.  1101;  Sutton  v.  Mc- 
Connell,  46  Wis.  269,  50  N.  W.  414;  Brobst  v.  Ruff,  100  Pa.  St. 
91,  45  Am.  Dec.  358;  Mauldin  v.  Ball,  104  Tenn.  597,  58  S.  W.  248; 
Olmstead  v.  Partridge,  16  Gray,  381;  Finn  v.  Frink,  84  Me.  261,  30 
Am.  St.  Rep.  348,  24  Atl.  851. 

96  Mental  v.  Hippely,  165  Pa.  St.  558,  30  Atl.  1021;  Halm  v. 
Schmidt,  64  Cal.  285,  30  Pac.  818;  Newman  v.  Davis,  58  Iowa,  447, 
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ever  may  be  the  rule  in  other  states,  it  was  held  in 
this  state,  in  Hahn  v.  Schmidt,  64  Oal.  284,  30  Pac. 
818,  that  the  advice  of  a  justice  of  the  peace,  upon  the 
facts  stated  to  him  by  the  complainant  that  a  crime 
had  been  committed,  and  upon  which  he  issued  a 
warrant  of  arrest,  is  sufficient  to  exonerate  the  com- 
plainant from  liability  for  the  arrest."97  The  fact 
that  a  defendant  took  and  acted  upon  the  advice  of 
officers,  policemen  and  detectives  may  be  shown  in 
evidence,  not,  however,  as  a  defense,  but  merely  as  a 
circumstance  or  fact  that  may  be  taken  into  consid- 
eration by  the  jury  in  awarding  the  damages.98 

§  425.  Acting  upon  Information  Received  from  Others. 
It  cannot  be  expected  that  persons,  in  making  crim- 
inal complaints,  should  always  act  upon  facts  person- 
ally known  to  them,  but  they  may  be  allowed  to  act 
upon  information  which  they  obtain  from  others, 
whenever  it  is  of  a  creditable  nature,  and  is  such  as 
would  warrant  an  ordinarily  prudent  person,  acting 
in  good  faith,  to  believe  that  the  accused  was  guilty 
of  the  crime  charged.  Prudence  requires  of  a  person 
preferring  complaint  that  he  shall  make  such  investi- 
gation as  will  reasonably  satisfy  him  of  the  truth  of 
the  facts.  Men  cannot  be  expected  to  be  personally 
cognizant  of  all  the  complicated  facts  of  a  crime  com- 
mitted, and  oftentimes  public  welfare  demands 
prompt  action.  It  depends  largely  upon  the  char- 
acter of  the  person  from  whom    information  is  re- 

10  N.  W.  852;  Farley  v.  Danks,  30  Eng.  L.  &  Eq.  119;  McNeely  v. 
Driskill,   2  Blackf.   259. 

97  Ball  v.  Rawles,  93  Cal.  222,  27  Am.  St.  Rep.  174,  28  Pac.  937; 
Similar  rulings  have  also  been  made  in  Sisk  v.  Hunst,  1  W.  Va.  53; 
Teal  v.  Fissel,  28  Fed.  351;  Newman  v.  Davis,  58  Iowa,  447,  10  N. 
W.  852. 

98  Hirsh  v.  Feeney,  83  111.  548;  Newell  on  Malicious  Prosecution, 
p.  323. 
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ceived,  as  to  whether  it  should  be  deemed  reliable. 
If  he  should  be  of  bad  reputation,  little  reliance 
should  be  placed  upon  him.09  Nor  is  mere  general 
suspicion  sufficient.100 

§  426.    Conviction  as  Evidence  of  Probable  Cause  — 

Conviction  for  the  crime  charged  in  the  prosecution 
claimed  to  be  malicious  and  without  probable  cause 
is  also  held  conclusive  as  to  the  existence  of  cause  for 
the  institution  of  the  complaint  or  action.101  This 
rule  has  been  held  good,  though  the  verdict  be  ob- 
tained by  false  testimony,  and  is  afterward  set  aside 
for  newly  discovered  evidence  and  a  verdict  of  not 
guilty  returned.102  It  is  considered,  too,  that  con- 
viction upon  the  first  trial  is  sufficient,  though  there 
be  another  trial  and  the  accused  is  acquitted,103  or 
though  there  be  an  acquittal  on  an  appeal,104  or 
though  it  be  followed  by  successful  habeas  corpus  pro- 
ceedings.105 And  it  has  even  been  said  that  a  dis- 
agreement of  jurors  in  a  criminal  prosecution  is  prima 
■facie  evidence  of  probable  cause.106  The  fact,  how- 
ever, that  one  has  been  held  to  answer  before  the 
grand  jury  by  the  examining  court  is  not  conclusive 
of  probable  cause,  because  the  hearing  in  such  case  is 

99  Chapman  v.  Dunn,  56  Mich.  31,  22  N.  W.  101;  Brown  v. 
Willoughby,  5  Colo.  1;  Bornholdt  v.  Souillard,  36  La.  Ann.  103; 
Lamb  v.  Galland,  44  Cal.  609;  Anderson  r.  Friend,  71  111.  475. 

ioo  Stone  v.  Stevens,  12  Conn.  219,  30  Am.  Dec.  611. 

101  Griffis  v.  Sellers,  19  N.  C.  (2  Dev.  &  B.)  492,  31  Am.  Dec. 
422;  Parker  v.  Farley,  10  Cush.  279;  Parker  v.  Huntington,  7  Gray, 
36,  66  Am.  Dec.  455;  Holliday  v.  Holliday,  123  Cal.  26,  55  Pac.  703; 
Hartshorn  v.  Smith,  104  Ga.  235,  30  S.  E.  666;  Morrow  v.  Wheeler 
&  Wilson  Mfg.  Co.,  165  Mass.  349,  43  N.  E.  105;  Womack  v.  Circle, 
29  Gratt.  192. 

102  Parker  v.  Huntington,  7  Gray,  36,  66  Am.  Dec.  455. 

103  Morrow  v.  Wheeler  &  Wilson  Mfg.  Co.,  supra. 

104  Adams  v.  Bicknell,  126  Ind.  210,  22  Am.  St.  Rep.  576. 

105  Holliday  v.  Holliday,  123  Cal.  26,  55  Pac.  703. 
ioo  Johnson  v.  Miller,  63  Iowa,  529,  50  Am.  Rep.  758. 
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only  preliminary.107  The  same  principle  is  applica- 
ble in  civil  cases  where  parties  have  appeared  and 
proof  has  been  heard  on  both  sides,  and  a  decree  or 
judgment  is  rendered  thereon,  the  same  is  conclusive 
evidence  of  probable  cause,  unless  other  matters  be 
relied  upon  to  impeach  the  judgment  or  decree  and 
show  that  it  was  obtained  by  fraud.108  It  is  perhaps 
the  true  rule  that  in  the  consideration  of  a  conviction 
or  judgment  as  evidence  of  probable  cause  in  cases  of 
malicious  prosecution,  the  fact  that  the  same  were 
brought  about  or  procured  by  fraud  or  undue  means, 
may  be  shown  by  way  of  rebuttal  of  this  presump- 
tion.109 We  find  also  some  authority  which  does  not 
treat  a  conviction  which  has  been  set  aside  as  con- 
clusive evidence  of  probable  cause,  but  merely  as  evi- 
dence bearing  upon  the  point.110 

§  427.    Acquittal  as  Evidence  of  Probable  Cause.— 

On  the  other  hand,  while  the  defendant  in  an  action 
for  malicious  prosecution  may  show  a  conviction  in 
the  former  case  as  a  complete  defense,  the  plaintiff 
cannot  claim  an  acquittal  as  positive  proof  of  the 
want  of  probable  cause.  The  burden  is  upon  him  to 
show  by  a  preponderance  of  evidence  that  the  prose- 
cution was  without  probable  cause,  and  maliciously 
instituted  and  carried  on,  his  acquittal  being  merely 
one  item  of  evidence,  there  being  no  presumption  of 
the  want  of  probable  cause    from  it  as  matter  of 

107  Diemer  v.  Herber,  75  Cal.  287,  17  Pae.  205. 

108  Spring  v.  Besore,  12  B.  Mon.  551;  Crescent  City  L.  S.  etc.  Co.  v. 
Butchers'  Union  etc.  Co.,  120  U.  S.  141,  7  Sup.  Ct.  Rep.  472. 

109  Grohman  v.  Kirschman,  168  Pa.  St.  189;  Munns  v.  Du  Pont, 
3  Wash.  C.  C.  31,  Fed.  Cas.  No.  9926,  1  Am.  Lead.  Cas.  217; 
Dowdell  v.  Copy,  129  Cal.  168,  61  Pac.  948;  Hartshorn  v.  Smith, 
104  Ga.  235,  30  S.  E.  666;  Clements  v.  Odorless  Ex.  App.  Co.,  67 
Md.  605,  1  Am.  St.  Rep.  409,  10  Atl.  442,  13  Atl.  632. 

no  Goodrich  v.  Warner,  21  Conn.  432;  Bowman  v.  Brown,  52 
Iowa,  437,  3  N.  W.  609;  Burt  v.  Place,  4  Wend,  591. 
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law.111  It  perhaps  may  seem  strange  at  first  glance 
that  a  conviction  or  judgment  not  obtained  by  fraud 
should,  when  inquiry  is  made  into  the  same  state  of 
facts  in  an  action  in  case  for  the  malicious  prosecu- 
tion, be  allowed  as  a  full  and  complete  defense,  and 
an  acquittal  by  a  verdict  duly  rendered  should  not 
operate  as  conclusive  proof  of  the  want  of  probable 
cause  in  an  action  brought  by  the  defendant  in  the  or- 
iginal case. 

In  case  of  acquittal,  the  complainant  may  not 
have  been  in  full  possession  of  facts  subsequently  de- 
veloped which  do  not  warrant  a  conviction,  and  as 
a  reasonably  prudent  person  could  not  have  known 
them,  and  probable  cause  must  be  based  upon  facts 
known  by  such  party  at  the  time.112  If  an  acquittal 
were  to  be  taken  as  conclusive  evidence  of  the  want 
of  probable  cause,  few  would  be  found  who  would 
risk  making  complaint. 

A  great  many  decisions  have  been  rendered  upon 
the  question  of  the  effect  of  the  discharge  of  one  ac- 
cused of  crime  by  an  examining  magistrate,  the  gen- 
eral consensus  of  judicial  opinion  being  that  such  dis- 
charge may  constitute  prima  facie,  but  not  conclusive, 
evidence  of  the  want  of  probable  cause.113  It  does 
not  seem  to  be  a  reasonable  rule  to  consider  the  dis- 

111  Griffin  v.  Chubb,  7  Tex.  603,  58  Am.  Dec.  85;  Boeger  v. 
Langenberg,  97  Mo.  390,  10  Am.  St.  Rep.  322,  11  S.  W.  223;  Sweeney 
v.  Perney,  40  Kan.  102,  19  Pac.  328;  Bitting  v.  Ten  Eyck,  82  Ind. 
421,  42  Am.  Rep.  505;  Eastman  v.  Monastes,  32  Or.  291,  67  Am.  St. 
Rep.  531;  Adams  v.  Bicknell,  126  Ind.  210,  22  Am.  St.  Rep.  576,  25 
N.  E.  805. 

112  Mclntire  v.  Levering,  148  Mass.  546,  12  Am.  St.  Rep.  594,  20 
N.  E.  191;  Harkrader  v.  Moore,  44  Cal.  144. 

113  Ash  v.  Marlow,  20  Ohio,  119;  Philpat  v.  Lucas,  101  Iowa,  478, 
70  N.  W.  625;  citing  Griffin  v.  Chubb,  7  Tex.  603,  58  Am.  Dec.  85; 
Williams  v.  Vanmeter,  8  Mo.  339,  41  Am.  Dec.  644;  Griffis  v.  Sellers, 
19  N.  C.  (2  Dev.  &  B.)  492,  31  Am.  Dec.  422;  Bitting  v.  Ten  Eyck, 
82  Ind.  421,  42  Am.  Rep.  505;  Thompson  v.  Rubber  Co.,  56  Conn. 
493,  16  Atl.  554;  Hidy  v.  Murray,  101  Iowa,  65,  69  N.  W.  1138;  Ritter 
v.  Ewing,  174  Pa.  St.  341,  34  Atl.  584. 
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charge  of  a  person  by  an  examining  court,  magis- 
trate or  police  court,  as  entitled  to  weight  even  as 
prima  facie  evidence  of  want  of  probable  cause,  thus 
dispensing,  as  it  does,  with  other  proof  on  the  part  of 
the  plaintiff  in  the  action  as  to  this  element  in  mali- 
cious prosecution,  thus  casting  the  burden  upon  de- 
fendant to  show  that  he  did  act  upon  probable  cause. 
So  some  courts  adopting  a  similar  view  have  merely 
considered  the  action  of  the  examining  magistrate  as 
constituting  the  end  or  termination  of  the  case.11* 
Proof  that  one  was  held  to  bail  by  an  examining  mag- 
istrate establishes  prima  facie  probable  cause.115  So 
an  acquittal,  either  through  disagreement  by  the 
jury,  as  well  as  by  agreement,  as  has  been  stated,  is 
not  to  be  considered  as  conclusive  evidence  of  the  lack 
of  probable  cause.116  Indeed,  disagreement  has  been 
said,  and  with  considerable  force,  to  constitute  prima 
facie  evidence  of  existence  of  probable  cause.117 

§  428.  Malice  as  an  Element  of  the  Wrong. — Malice 
is  one  of  the  essential  ingredients  of  the  wrong  of 
malicious  prosecution.  It  may  be  either  express  or 
implied.  It  is  express  when  the  complaint  or  the 
action  is  instituted  with  full  knowledge  of  its  ground- 
lessness. It  is  implied  when  the  person  lodges  a 
complaint  or  institutes  an  action  without  having  ex- 
ercised that  degree  of  care,  prudence  or  caution  which 

114  Staub  v.  Van  Benthuysen,  36  La.  Ann.  467;  Heldt  v.  Webster, 
60  Tex.  207. 

lis  Ganea  v.  Southern  Pacific  R.  Co.,  51  Cal.  140. 

lie  Stewart  v.  Sonneborn,  98  U.  S.  187;  Sherwood  v.  Reed,  63 
Iowa,  529,  95  Am.  Dec.  284;  Johnson  v.  Miller,  63  Iowa,  529,  50  Am. 
Rep.  758,  17  N.  W.  34;  Bitting  v.  Ten  Eyck,  supra;  Grant  v.  Denel, 
3  Rob.  (La.)  17,  38  Am.  Rep.  228;  Wheeler  v.  Nesbitt,  24  How.  544; 
Cole  v.  Curtis,  16  Minn.  (182),  161;  Parkhurst  v.  Mastellar,  57  Iowa, 
474,  10  N.  W.  864. 

iit  Johnson  v.  Miller,  63  Iowa,  529,  50  Am.  Rep.  758,  17  N.  W. 
34. 
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an  ordinarily  prudent,  careful  person  should  have  ex- 
ercised, in  ascertaining  the  truth  of  the  charge  or  the 
justness  of  the  right  of  action.  The  lack  of  care  and 
prudence  supplies  actual  intent  or  malice.  Or  it  may 
be  termed  "malice  in  fact,"  or  "malice  in  law" — the 
former  when  there  is  intentional  ill-will;  the  latter 
when  malice  is  inferred  from  the  want  of  probable 
cause.  Both  malice  and  want  of  probable  cause  are 
essential  ingredients.  If  there  is  actual  ill-will,  or 
an  intentional  preferring  of  a  false  charge,  known  to 
be  false,  actual  malice  exists,  with  consequent  want 
of  probable  cause.  If  there  is  a  lack  of  the  required 
care,  there  is  a  want  of  probable  cause,  and  hence 
consequent  malice  in  law,  the  two  elements  thus  con- 
curring and  self-dependent.118 

§  429.  Malice  Defined. — Actual  malice,  as  we  find 
it  in  this  wrong,  means  ill-will,  hatred,  or  a  wrongful 
or  malevolent  design  against  another,  a  purpose  to 
injure  another,  or  an  evil  design  or  intention  to  do  a 
bad  thing.119  It  is  not  restricted  to  actual  anger, 
hatred  and  revenge,  but  includes  every  other  unlaw- 
ful and  unjustifiable  motive.120  In  civil  law  it  is  gen- 
erally considered  as  a  manifestation  of  hatred  or  ill- 
will  toward  the  person,  in  contrast  to  the  light  in 
which  it  is  viewed  in  criminal  law,  where  the  idea  is 
not  necessarily  spite  malevolence  toward  a  particular 
person,  but  evil  design  in  general,  the  dictate  of  a 

118  Sunford  v.  Dietrichs,  93  Ala.  565,  30  Am.  St  Rep.  79,  9 
South.  308;  Paddock  v.  Watts,  116  Ind.  146,  9  Am.  St.  Rep.  832,  18 
N.  B.  518;  Toeum  v.  Polly,  1  B.  Mon.  358,  36  Am.  Dec.  583;  Dempsey 
v.  State,  27  Tex.  App.  269,  11  Am.  St.  Rep.  193,  11  S.  W.  372; 
Maloney  v.  Doane,  15  La.  Ann.  278,  35  Am.  Dec.  204;  Coleman  v. 
Allen,  79  Ga.  637,  11  Am.  St.  Rep.  449,  5  S.  E.  204;  Kolka  v.  Jones, 
6  N.  Dak.  461,  66  Am.  St.  Rep.  615,  71  N.  W.  558. 

119  Shannon  v.  Jones,  76  Tex.  141,  13  S.  W.  477;  Dempsey  v- 
State,  27  Tex.  App.  269,  11  Am.  St.  Rep.  193,  11  S.  W.  372. 

120  Gee  v.  Culver,  13  Or.  598,  11  Pac.  302. 
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wicked,  depraved  and  malignant  heart;  a  mind  devoid 
of  all  social  duty,  and  fatally  bent  on  mischief.131  Its 
general  use  is  to  express  an  act  done  without  any 
sufficient  reason,  when  the  act  is  wrong  in  itself. 
Malice  in  law  is  that  which  may  he  inferred  from 
the  unlawful  act  which  is  done  willfully  and  pur- 
posely, but  without  any  motive  to  injure  another,  or 
where  the  act  is  done  through  mere  wantonness  or 
carelessness 


122 


§  430.  Malice  Continued— How  Shown— Practical 
Deductions. — Much  time  and  space  has  been  spent  in 
expatiating  the  legal  doctrine  of  malice.  Its  opera- 
tion is  some  different  in  civil  cases  than  in  criminal 
procedure.  It  is  or  may  be  present  in  the  tort  under 
consideration,  in  false  imprisonment  or  in  libel  and 
slander,  and  it  is  said  that  it  has  a  different  meaning 
here  than  when  used  in  criminal  law.  One  further 
fact  should  first  be  observed  with  reference  to  its 
presence  in  malicious  prosecution.  If  there  is  prob- 
able cause  for  instituting  a  criminal  complaint, 
it  does  not  matter  how  much  one  may  be  actu- 
ated by  malice,  there  is  in  such  case  no  legal 
liability.123  Again,  it  is  said  in  one  decision 
that  "while  the  absence  of  probable  cause  is 
not  the  equivalent  of  malice,  and  does  not  per 
se  establish  malice,  yet  it  is  evidence  of  malice 
to  be  considered  by  the  jury,  and  may  of  itself 
justify  a  conclusion  on  their  part  that  the  motive 
of  the  prosecutor  was  malicious.  Malice  may  also  be 
inferred,  of  course,  from  the  circumstances  surround- 

121  State  v.  Pike,  49  N.  H.  399,  6  Am.  Rep.  533;  Commonwealth 
v.  Webster,  5  Cush,  295,  52  Am.  Dec.  711. 

122  Lunsford  v.  Dietrich,  93  Ala.  565,  30  Am.  St.  Rep.  79,  9  South. 
308. 

123  Lunsford  v.  Dietrich,  93  Ala.  565,  30  Am.  St.  Rep.  79,  9  South. 
308,  and  cases  cited. 
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ing  and  attending  the  prosecution,  the  conduct  and 
declarations  of  the  prosecutor,  his  activity  in  and 
about  the  case,  his  efforts  therein  to  secure  some  per- 
sonal end.  Indeed,  the  existence  of  malice  being  a 
fact  which,  in  the  nature  of  things,  is  incapable  of 
positive,  direct  proof,  it  must,  of  necessity,  be  rested 
on  inferences  and  deductions  from  facts  which  can  be 
laid  before  the  jury."  ia4 

The  first  part  of  the  foregoing  quotation  appears 
to  be  erroneous  and  the  latter  part  sound.  The 
quaere  is,  What  shall  the  court  instruct  the  jury?  If 
they  were  instructed  that  the  absence  of  probable 
cause  is  not  the  equivalent  of  malice,  and  yet  were 
told  that  they  might  draw  the  inference  of  malice 
from  the  want  of  probable  cause,  in  the  absence  of 
specific  evidence  of  malice  which  in  many  cases  is  im- 
probable, the  jury  would  be  left  in  some  doubt.  Such 
a  deduction  ignores  malice  in  law. 

The  rule  clearly  is,  that  want  of  probable  cause 
raises  a  presumption  of  malice,  and  no  further  proof 
than  want  of  probable  cause  is  necessary  to  establish 
it,  malice  being  inferred  from  a  wrongful  act,  thus 
disclosing,  perhaps,  the  different  light  in  which  mal- 
ice is  viewed  in  civil  law.  That  malice  may  be  pre- 
sumed from  want  of  probable  cause  is  well  sup- 
ported.125   But  it  is  claimed  that  this  deduction  of 

124  Lunsford  v.  Dietrich,  supra. 

125  Brand  v.  Hinchman,  68  Mich.  590,  13  Am.  St.  Rep.  362,  36 
N.  W.  664;  Lunsford  v.  Dietrich,  86  Ala.  250,  11  Am.  St.  Rep.  37, 
5  South.  461;  Ross  &  Co.  v.  Innis,  35  111.  487,  85  Am.  Dec.  373; 
Newell  on  Malicious  Prosecution,  p.  247,  sec.  14,  and  cases  cited; 
Merriam  v.  Mitchell,  13  Me.  439,  29  Am.  Dec.  514;  Southwestern 
R.  R.  Co.  v.  Mitchell,  80  Ga.  438,  5  S.  E.  490;  Smith  v.  Burrus,  106 
Mo.  94,  27  Am.  St.  Rep.  329,  16  S.  W.  881;  Yocum  v.  Polly,  1  B. 
Mon.  358,  36  Am.  Dec.  583;  Murphy  v.  Hobbs,  7  Colo.  541,  49  Am. 
Rep.  366,  5  Pac.  119;  Heap  v.  Parish,  104  Ind.  36,  3  N.  E.  549;  Kolka 
v.  Jones,  6  N.  Dak.  461,  66  Am.  St.  Rep.  615,  71  N.  W.  558;  Madison 
v.  Pennsylvania  R.  R.  Co.,  147  Pa.  St.  509,  30  Am.  St.  Rep.  756,  23 
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malice  from  want  of  probable  cause  is  not  a  necessary 
one,126  "that  such  inference  is  subject  to  be  rebutted 
by  proof  that  the  prosecutor,  though  not  able  to  show 
probable  cause,  instituted  the  prosecution  under  an 
honest  belief  that  the  plaintiff  was  guilty  of  the  offense 
charged;  provided,  such  belief  is  founded  on  facts  and 
circumstances  which  would  produce  in  the  mind  of  a 
reasonable  and  prudent  man  such  serious  suspicion 
of  the  plaintiff's  guilt  as  to  repel  the  idea  that  the 
prosecutor  was  actuated  by  malice.  Such  is  the  set- 
tled rule."  127 

The  courts  fall  into  great  error  in  making  such 
loose  and  contradictory  statements.  A  deduction  of 
malice  in  law  from  proof  of  facts  disclosing  a  want  of 
probable  cause  is  absolutely  essential  to  make  out  a 
case  of  malicious  prosecution;  but  a  deduction  of  ac- 
tual malice  is  not  only  not  necessary,  but  wholly  im- 
proper, because  such  malice  must  be  shown  by  evi- 
dence. If,  as  the  Alabama  court  (from  which  the 
foregoing  quotation  is  made)  says,  proof  is  introduced 
showing  (though  defendant  be  unable  to  show  prob- 
able cause)  that  the  case  was  instituted  under  an 
honest  belief,  which  is  founded  upon  facts  and  circum- 
stances sufficient  to  produce  in  the  mind  of  a  reason- 
able and  prudent  man  such  serious  suspicion  of  plain- 
tiff's guilt  as  to  repel  the  idea  that  the  prosecutor 
was  actuated  by  malice,  then,  under  such  circum- 
stances, the  prosecutor  would  undoubtedly  have  prob- 

Atl.  764;  Williams  v.  Vanmeter,  8  Mo.  339,  41  Am.  Dec.  644:  Bell  v. 
Graham,  1  Nott  &  McC.  278,  9  Am.  Dec.  687;  Griffin  v.  Chubb,  7 
Tex.  603,  58  Am.  Dec.  85;  Roy  v.  Goings,  112  111.  656;  Turner  v. 
Walker,  3  Gill   &  J.  377,  22  Am.  Dec.  329. 

126  Smith  v.  Burrus,  106  Mo.  94,  27  Am.  St.  Rep.  329,  16  S.  W. 
881;  Griffin  v.  Chubb,  7  Tex.  603,  58  Am.  Dec.  85. 

127  Clopton,  J.,  in  Lunsford  v.  Dietrich,  86  Ala.  250,  11  Am.  St. 
Rep.  37,  5  South.  461;  Long  v.  Rodgers,  19  Ala.  326;  Bwing  v.  San- 
ford,  21  Ala.  157;  McLeod  v.  McLeod,  73  Ala.  42. 
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able  cause  for  instituting  the  charge,  because  such 
facts  come  up  to  the  full  measure  of  what  it  takes  to 
constitute  probable  cause.  A  man  may  act  iu  good 
faith  in  preferring  a  charge  or  in  instituting  a  cause, 
but  not  use  good  judgment  or  such  care  and  prudence 
as  is  ordinarily  observed  by  ordinary  prudent  and 
careful  men,  his  good  faith  availing  him  nothing  but 
denial  of  actual  malice. 

It  matters  not  what  motives  prompt  one,  or  with 
however  so  much  good  faith  he  acts,  in  instituting  a 
complaint  or  action,  if  there  are  not  circumstances 
sufficiently  strong  to  warrant  an  ordinarily  prudent 
man  in  the  belief  that  the  accused  is  guilty,  or  that 
he  has  a  just  cause,  he  has  no  right  to  put  the  ma- 
chinery of  the  courts  in  motion.  In  addition  to  good 
faith  and  honesty  of  purpose,  the  law  exacts  of  men, 
in  such  matters,  prudence  and  care.  Good  faith,  then, 
is  not  a  defense,  though  it  may  be  shown  for  what  it 
may  be  worth,  as  reflecting  upon  the  measure  of 
damages.128  The  determination  of  the  question  of 
malice  of  whatsoever  kind  is  for  the  jury.129 

§  431.  Malice  Continued— Province  of  Court  and 
Jury  in  Respect  Thereto.— The  jury  should  first  be  in- 
structed as  to  the  kinds  of  malice  and  what  is  meant 
by  the  term;  that  there  are  two  kinds — legal  malice, 
which  does  not  mean  that  the  defendant  had  actual 
ill-will  or  hatred,  or  a  feeling  of  revenge,  or  an  un- 
friendly feeling  against  the  plaintiff;  that  actual 
malice,  on  the  other  hand,  does  mean  actual  ill-will, 
hatred,  revenge,  jealousy  and  the  like.  They  should 
be  instructed  that  if  they  find  that  the  prosecution 
was  commenced  without  probable  cause,  they  are  at 

128  Wilson  v.  Bowen,  64  Mich.  133,  31  N.  W.  81;  Mali  v.  Lord,  39 
N    T   381,  100  Am.  Dec.  448  (a  case  of  false  imprisonment). 

129  Reisan  v.  Mott,  42  Minn.  49,  18  Am.  St.  Kep.  489,  43  N.  W.  691. 
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liberty  to  infer  malice,  so  far  as  proof  of  malice  is 
required  to  sustain  the  action.  Actual  malice  must 
be  proved  like  any  other  fact  is,  by  evidence,  and  en- 
titles the  party  to  greater  damges  than  where  malice 
is  only  to  be  inferred,  in  which  case  compensatory 
damages  only  are  recoverable.130 

§  432.  Measure  of  Damages.— The  measure  or 
amount  of  damages  to  be  awarded  for  this  wrong 
must  largely  depend  upon  the  facts  and  circum- 
stances in  the  particular  case.  Where  there  has  been 
a  malicious  prosecution  of  a  criminal  charge,  and  a 
consequent  arrest  and  imprisonment,  is  one  thing, 
while  the  malicious  prosecution  of  a  civil  suit  involv- 
ing injury  to  credit  and  injury  and  expense  in  connec- 
tion with  property  presents  a  wholly  different  situa- 
tion. The  right  injured  in  any  case,  however,  is  the 
right  of  reputation,  and  the  damages  are  of  the  same 
character,  and  will  embrace  much  the  same  elements 
as  in  libel  and  slander.  The  damages  to  his  person 
include  loss  of  his  liberty,  and  the  danger  to  which 
he  is  subjected  of  loss  of  life  or  liberty  through  prose- 
cution. The  damages  to  his  property  embrace  his 
losses  in  defending  himself  against  the  cause.131  In 
case  of  an  arrest  recovery  may  be  had  for  compensa- 
tory damages  for  injury  to  his  reputation,  and  for 
such  actual  damages  as  naturally  and  proximately 
follow  or  result,  such  as  physical  suffering  and 
wounded  pride.132    All  expenses  incurred  in  defend- 

130  Thompson  on  Trials,  sees.  1633-1640,  citing  Humphries  v. 
Parker,  52  Me.  502;  Hill  v.  Palm,  38  Mo.  15;  Vinal  v.  Core,  18  W. 
Va.  1,  74;  Chapman  v.  Cawrey,  50  111.  517;  Callahan  v.  Caffarata, 
39  Mo.  136,  where  instructions  to  this  effect  were  given  and  ap- 
proved; Kinkead's  Instructions,  No.  324. 

131  Savile  v.  Roberts,  1  Dd.  Raym.  374. 

132  Lunsford  v.  Dietrich,  86  Ala.  250,  11  Am.  St.  Rep.  37,  5 
South.  461. 
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ing  one's  self  against  a  criminal  complaint,  including 
counsel  fees,133  and  an  amount  paid  sureties  to  go 
upon  his  bond,134  may  be  recovered. 

Mental  pain,  and  the  indignity  of  being  charged 
with  a  crime  and  suffering  are  elements  of  compen- 
satory damages  in  this  class  of  cases,135  and  upon  this 
question,  as  an  element  of  actual  damage,  the  fact 
that  one  who  is  arrested  has  a  family  dependent  upon 
him,  one  of  whom  was  sick,  crippled,  and  in  need  of 
his  care  and  attention,136  or  that  his  wife  is  dead  and 
he  has  children  to  care  for,137  or  that  the  health  of 
his  wife  is  injured  by  the  arrest  may  be  considered.138 
It  is  a  general  rale  that  exemplary  damages  may  be  re- 
covered in  actions  of  this  class,  without  special  allega- 
tion, whenever  malice  is  charged  and  proved,  the  award 
of  such  damages  being  limited  to  cases  where  there  is 
actual  malice.139  The  right  to  award  exemplary  dam- 
ages in  such  cases  is  denied  in  some  states,140  upon  the 

133  Kolka  v.  Jones,  6  N.  Dak.  461,  66  Am.  St.  Eep.  615,  71  N. 
W.  558;  Wheeler  v.  Hanson,  161  Mass.  370,  42  Am.  St.  Rep.  408,  37 
N.  B.  382;  Walker  v.  Pittman,  108  Ind.  341,  9  N.  E.  175;  Marshall 
v.  Betner,  17  Ala.  832;  Gregory  v.  Chambers,  78  Mo.  294;  Krug  v. 
Ward,  77  111.  603. 

134  Wheeler  v.  Hanson,  supra. 

135  Parkhurst  v.  Masteller,  57  Iowa,  480,  10  N.  W.  864;  Ross  v. 
Hixon,  26  Am.  St  Rep.  163,  note. 

136  Davis  v.  Seeley,  91  Iowa,  583,  51  Am.  St.  Eep.  357,  60  N.  W. 
183. 

137  Eeisan  v.  Mott,  42  Minn.  49,  18  Am.  St.  Eep.  489,  43  N.  W. 
691. 

138  Hampton  v.   Jones,   58  Iowa,   317,   12  N.  W.   276. 

I3t  Davis  v.  Seeley,  91  Iowa,  583,  51  Am.  St  Eep.  356,  60  N.  W. 
183;  Alabama  etc.  Co.  v.  Arnold,  84  Ala.  159,  5  Am.  St.  Eep.  354,  4 
South.  359;  Iloss  v.  Hixon,  26  Am.  St  Rep.  164,  note;  Coleman  v. 
Allen,  79  Ga.  637,  11  Am.  St.  Eep.  449,  5  S.  E.  204;  Samuels  v. 
Richmond  Eailroad  Co.,  35  S.  C.  493,  28  Am.  St  Eep.  883,  14  S:  E. 
943;  Conners  v.  Walsh,  131  N.  Y.  590,  30  N.  E.  59. 

140  Spokane  Truck  etc.  Co.  v.  Hoefer,  2  Wash.  45,  26  Am.  St. 
Eep.  842,  25  Pac.  1072;  Wilson  v.  Bowen,  64  Mich.  133,  31  N.  W. 
81;  Fay  v.  Parker,  53  N.  H.  342,  16  Am.  Eep.  270. 
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theory  that  the  doctrine  of  punitive  damages  is  un- 
sound in  principle,  and  unfair  and  dangerous  in  prac- 
tice. But  the  error  of  the  courts  contending  for  this 
view  lies  in  the  fact  that  it  was  sought  to  apply  this 
doctrine  to  unintentional  wrongs,  as  negligence,141  or 
wrongs  which  also  constitute  a  crime,  as  assault  and 
battery,142  the  rules  with  reference  to  the  latter  of 
which  we  have  nothing  to  say  at  this  point.143  The 
rule  has  been  well-nigh  universal  from  the  earliest 
times  that  punitive  damages  have  been  recoverable  in 
torts  involving  malice,  the  object  of  which,  as  is  well 
understood,  is  to  teach  the  defendant  a  lesson  and  set 
an  example.144, 

141  Spokane  Truck  etc.  Co.  T.   Hoefer,   supra;   see  28  Am.   St. 
Rep.  831,  note. 

142  Fay  v.  Parker,  supra. 

143  See  discussion  and  cases,  28  Am.  St.  Rep.  882,  note. 

144  See  extended  notes  and  cases,  28  Am.  St.  Rep.  870-833;  31  Am. 
St  Rep.  587;  30  Am.  St.  Rep.  22;  39  Am.  St.  Rep.  521. 
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CHAPTEE  XXVIII. 

INJUEY  TO  COMMON-LAW  EIGHT   TO    HEALTH    OE 
COMFOBT— BY  NUISANCE. 

§  433.  Nuisance— Its  position  in  law. 

§  434.  Nuisance— Defined  and  explained. 

§  435.  Injury  to  health— Blackstone. 

§  436.  Personal  discomfort. 

§  437.  Same  continued— Some  things  held  not  to  be  nuisance. 

§  438.  Legislation  to  prevent. 

§  439.  Other  questions. 

§  433.  Nuisance— Its  Position  in  Law.— Nuisance, 
as  a  wrong  in  the  general  law  of  torts,  occupies  an 
anomalous  position.  Unlike  most  other  subjects  in 
this  branch  of  the  law,  it  is  not  possible  to  classify, 
arrange  or  treat  nuisance  with  the  same  degree  of  ex- 
actness as  with  other  subjects.  It  is  committed  in  a 
peculiar  manner,  and  injures  a  variety  of  interests. 
It  is  difficult  at  times  to  draw  the  boundary  line  be- 
tween nuisance  and  negligence.  The  predominant 
feature  is  "duration,"  or  a  continuance  of  acts  or  con- 
ditions likely  to  cause  injury.  For  example,  damage 
done  instantaneously,  as  by  explosion,  would  not  be 
a  nuisance,  although  continual  storage  of  explosives 
at  certain  places  and  under  certain  conditions,  the 
same  exploding  after  it  has  so  been  stored,  the  wrong 
is  the  keeping  of  the  explosives  under  such  circum- 
stances, and  constitutes  nuisance.1 

We  have  treated  this  feature  in  a  separate  chapter 
as  an  injury  to    the    person.2    The  subject  will  be 

1  Bigelow  on  Torts,  sec.  615:  Kinney  v.  Koopman,  116  Ala.  310,  67 
Am.  St.  Rep.  119,  22  South.  593. 

2  Ante,  c.  20. 
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found  discussed  throughout  this  work  in  its  appro- 
priate place  according  as  it  injures  the  respective 
rights. 

§  434.    Nuisance— Defined  and  Explained.— We  find 

much  said  about  definitions  of  the  term  "nuisance." 
The  definition  usually  given  is  peculiar,  and,  in  our 
estimation,  it  is  devoid  of  any  expression  that  de- 
scribes any  violation  of  a  right.  It  is  our  purpose  to 
reject  all  definitions,  and  introduce  a  simple  one  that 
seems  to  define.  An  old  one  is:  "Anything  not  au- 
thorized by  law  which  maketh  hurt,  inconvenience  or 
damage."  There  are  thousands  of  things  not  au- 
thorized by  law  that  damage  us;  but  what  is  this  one 
thing — nuisance — which  worketh  hurt?  The  fault  to 
be  found  with  the  above  definition,  and  some  others, 
is,  that  there  is  nothing  in  them  indicative  of  how  the 
the  act  was  committed.  Some  nuisances  arise  from 
a  series  of  acts  of  neglect  or  omissions  to  act,  with  re- 
spect to  the  care  and  condition  of  property.  A  nui- 
sance may  arise,  as  stated  by  Mr.  Justice  Spear,  in 
Village  of  Cardington,  v.  Fredericks : 3  "The  maintenance 
of  any  nuisance  implies  negligence,  or  worse." 

An  illustration  of  the  shadowy  boundary  line  be- 
tween negligence  and  nuisance  is  furnished  by  the 
case  just  cited.  There  it  was  alleged  that,  "a  certain 
street  ....  was  so  unskillfully  and  negligently  con- 
structed, and  left  by  the  defendant  as  to  be  in  an 
unsafe  and  dangerous  condition,  which  street  thus  un- 
skillfully and  negligently  constructed  was  ....  al- 
lowed to  become  out  of  repair,  and  obstructed  by  the 
rubbish  and  refuse,  ....  so  that  it  became  and  was 
....  highly  dangerous."  It  was  claimed  this  was 
a  cause  for  negligence — not  nuisance.  There  was 
negligence  in  the  construction  of  the  street,  but  that 

S  46  Ohio  St.  442,  21  N.  E.  766. 
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was  not  the  gist  of  the  complaint.  The  continual 
series  of  omissions  to  keep  the  street  in  repair,  so  that 
it  became  in  a  dangerous  condition,  was  the  gist  of 
the  complaint,  and  hence  it  was  nuisance  rather  than 
negligence. 

Another  class  of  nuisances  may  be  committed,  with- 
out negligence  or  continued  neglect,  but  by  disregard 
of  the  rights  of  others,  which  rights  we  have  as  mem- 
bers of  society,  and  depend  upon  the  conditions  or 
circumstances  in  which  we  are  placed.  One  rule 
would  operate  in  a  thickly  populated  place,  and  a  dif- 
ferent one  in  a  less  thickly  settled  place.  All  persons 
possess  the  inalienable  right  to  peace,  quiet,  comfort, 
light,  air  and  water,  whether  the  water  be  in  wells, 
cisterns,  streams,  and,  under  certain  conditions,  per- 
colating waters,  and  also  the  enjoyment  of  property. 
These  rights  are  embodied  in  our  written  constitu- 
tions. Anything  that  interferes  with  these  rights,  ac- 
cording to  the  generally  accepted  notions,  will  consti- 
tute a  nuisance,  though  there  may  be  some  interfer- 
ences with  light  and  air  that  the  law  will  pass  un- 
noticed. Judge  Oooley  says  that  "it  is  very  seldom 
....  that  ....  a  definition  of  a  nuisance  has  been 
attempted,  for  the  reason  that  to  make  it  so  general 
it  is  likely  to  define  nothing." 

It  is  true  that  it  is  difficult  to  define  the  wrong,  but 
it  is  not  difficult  to  classify  the  rights  that  may  be 
injured  by  this  wrong,  as  distinguished  from  other 
rights  violated  by  the  various  other  torts,  which  is  a 
key  to  a  solution  of  the  matter  of  a  definition.  Judge 
Cooley  also  says  that  "an  attempt  to  classify  nui- 
sances is  ...  .  almost  equivalent  to  an  attempt  to 
classify  the  infinite  variety  of  ways  in  which  one  may 
be  annoyed  or  impeded  in  the  enjoyment  of  his 
rights." 


§  435  BY  NUISANCE.  842 

A  general  classification  of  rights  violated  by  nui- 
sance may  be:  1.  Personal  rights;  2.  Proprietary 
rights.  This,  however,  is  the  general  classification  of 
all  rights  violated  by  tortious  acts.  The  right  of  per- 
sonal security,  or  freedom  from  personal  injury,  may 
be  injured  by  nuisance,  in  the  storing  of  explosives,4 
in  obstacles  or  obstructions  in  the  highway,  or  in  mak- 
ing and  leaving  excavations,6  or  in  interference  with 
peace  and  comfort,  or  by  injury  to  health.  The  right 
to  the  enjoyment  and  use  of  property  may  be  injured 
by  nuisance.6  The  writer,  looking  to  the  violations 
of  these  various  rights,  has  always  considered  it  pos- 
sible to  frame  a  definition  more  truly  expressive  of 
the  wrong. 

Nuisance  consists  of  continuous  neglects  or  omis- 
sions in  the  use,  care  or  management  of  property, 
streets,  or  highways,  or  of  acts  of  commission  in  the 
use  of  property,  or  in  carrying  on  a  trade,  or  in  the 
exercise  of  proprietary  rights,  whereby  another  is  in- 
jured in  his  person,  health,  personal  comfort  or  prop- 
erty. 

The  term  has  been  defined  by  statute  in  some  states 
by  providing  what  acts  will  constitute  a  nuisance. 

§  435.  Injury  to  Health — Blackstone—  "Injuries  af- 
fecting a  man's  health  are  where,  by  any  unwholesome 
practices  of  another,  a  man  sustains  any  apparent 
damage  in  his  vigor  or  constitution.  As  by  selling 
him  bad  provisions  or  wine;  by  the  exercise  of  a  noi- 
some trade,  which  infects  the  air  in  his  neighborhood; 
or  by  the  neglect  or  unskillful    management  of   his 

physician,  surgeon,  or   apothecary These    are 

wrongs  or  injuries  unaccompanied  by  force,  for  which 
there  is  a  remedy  in  damages  by  a  special  action  of 

4  Ante,  c.  20. 
6  Ante,  c.  22. 
6  Post,  c.  41. 
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trespass  upon  the  case."  7  Thus,  the  maintenance  of 
a  drain  by  a  city  in  such  condition  as  to  cause  sick- 
ness,8 dumping  dead  animals  into  a  stream  from 
which  one  takes  water,9  or  the  maintenance  of  a  fat 
rendering  factory,  from  which  offensive  odors  come, 
causing  nauseation  and  sickness  of  the  stomach;10 
a  fertilizer  factory,  from  which  noxious  gases  escape 
upon  the  premises  of  others,  causing  injury  to 
health,11  or  the  maintenance  of  any  business  which 
produces  odors  of  a  noxious  character  causing  head- 
ache, nausea,  vomiting,  and  other  pains  and  aches 
injurious  to  health,12  or  a  barn  and  the  accumulation 
of  manure  so  near  the  dwelling  of  another,  the  odor 
from  which  affects  the  appetite  and  general  health  of 
neighbors;13  the  accumulation  of  stagnant  water 
upon  one's  own  premises  in  places  dug  by  the  owner, 
as  in  drains  or  ditches,  or  other  places,  from  which 
noxious  and  deleterious  gases  are  emitted  injurious  to 
health,14  the  sale  of  adulterated  tea,  if  it  endangers 
life  or  is  detrimental  to  health15 — are  all  instances  in 
which  the  courts  have  held  such  acts  to  be  action- 
able nuisances  as  affecting  the  right  of  health. 

We  find  the  doctrine  laid  down  that  a  city  cannot 
be  held  liable  to  an  individual  for  sickness  from  the 
collection  and  deposit  of    carcasses,  garbage,  excre- 

7  3  Blackstone's  Commentaries,  122. 

8  Downs  v.  City  of  High  Point,  115  N.  C.  182,  20  S.  E.  385;  Board 
etc.  v.  Maginnis  Cotton  Mills,  46  La.  Ann.  806,  15  South.  164. 

9  Gulf  etc.  Ry.  Co.  v.  Reed  (Tex.  Civ.  App.),  22  S.  W.  283. 

10  State  v.  Neidt  (N.  J.),  19  Atl.  318. 

n  Susquehanna  Fertilizer  Co.  v.  Malone,  73  Md.  268,  25  Am.  St. 
Rep.  595,  20  Atl.  900. 

12  People  v.  Detroit  Lead  Works,  82  Mich.  471,  46  N.  W.  735. 

13  Gifford  v.  Hulett,  62  Vt.  342,  19  Atl.  230. 

14  Rochester  v.  Simpson,  134  N.  Y.  414,  31  N.  E.  871;  Busch  v. 
New  York  etc.  Ry.,  24  N.  Y.  St.  Rep.  7,  12  N.  Y.  Supp.  85;  Roberts 
y.  Harrison,  101  Ga.  773,  65  Am.  St.  Rep.  342,  28  S.  E.  995. 

15  Health  Department  v.  Purdon,  99  N.  Y.  237,  52  Am.  Rep.  22, 
1  N.  E.  687. 
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ment,  if  this  is  done  exclusively  in  the  interest  of  the 
public,  such  as  the  improvement  of  the  sanitary  con- 
dition.18 And  in  Indiana  it  is  held  that  an  action 
will  lie  against  a  county  for  erecting  and  maintaining 
near  dwelling-houses  a  pesthouse,  which  causes  injury 
to  health.17 

§  436.    Personal   Discomfort.— A  person    has  the 

right  to  personal  comfort  and  enjoyment  in  his  home 
separate  and  apart  from  his  right  to  the  use  of  his 
property,  and  distinct  from  the  right  to  the  enjoy- 
ment of  health,  which  right  is  a  branch  of  the  right 
of  personal  security.  There  is  a  clear  distinction  be- 
tween nuisances  which  affect  health  or  personal  dis- 
comfort and  those  which  affect  property,  and  the  prin- 
ciples which  mark  this  distinction  are  distinct,  and  it 
tends  to  clearness  of  thought  and  an  understanding 
of  the  law,  to  consider  the  three  classes  of  nuisances, 
viz.:  1.  To  health;  2.  To  personal  comfort;  3.  To 
property,  separately.18  The  general  doctrine  is  "that, 
in  order  to  constitute  a  nuisance  from  the  use  of  one's 
property,  the  use  must  be  such  as  to  produce  a  tangi- 
ble and  appreciable  injury  to  neighboring  property, 
or  such  as  to  render  its  enjoyment  specially  uncom- 
fortable and  inconvenient."  19 

"The  personal  inconvenience  and  interference  with 
one's  enjoyment,  one's  quiet,  one's  personal  freedom, 
anything  that  discomposes  or  injuriously  affects  the 
senses  or  nerves,  must  undoubtedly  depend  greatly 
on  the  circumstances  of  the  place  where    the    thing 

16  Fort  Worth  v.  Crawford,  64  Tex.  202,  53  Am.  Rep.  753. 

17  Haag  v.  Board  etc.,  60  Ind.  511,  28  Am.  Rep.  654. 

is  See  Catlin  v.  Valentine,  9  Paige,  576,  38  Am.  Dec.  567;  Coker 
v.  Birge,  9  Ga.  425,  54  Am.  Dec.  347. 

19  Lane  v.  Concord,  70  N.  H.  485,  85  Am.  St.  Rep.  643,  49  Atl. 
687,  citing  Campbell  v.  Seaman,  63  N.  Y.  568,  20  Am.  Rep.  567; 
Columbus  etc.  Coke  Co.  v.  Freeland,  12  Ohio  St.  392,  and  other 
cases. 
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complained  of  actually  occurs."  20  In  towns  and  cit- 
ies, on  streets  and  in  localities  where  shops  are  car- 
ried on  in  a  fair  and  reasonable  way,  one  must  submit 
to  some  annoyance,  though  there  may  be  material 
injury  to  property,  giving  rise  to  a  right  of  action, 
irrespective  of  the  location  of  the  property.21  Smoke, 
noise  or  bad  odors,  though  not  injurious  to  health, 
may  render  a  dwelling  uncomfortable,  driving  the  oc- 
cupant therefrom,  and  hence  the  law  does  not  compel 
one  to  live  in  personal  discomfort,  although  caused  by 
a  lawful  and  useful  business.  The  maxim,  "Sic  utere 
tuo  ut  alienum  non  laedas,"  expresses  the  well-estab- 
lished doctrine  of  the  law.22 

With  respect  to  complaints  made  as  to  injuries 
from  different  kinds  of  business,  the  law  regards  the 
annoyance,  inconvenience,  or  discomfort  occasioned 
therefrom,  rather  than  the  particular  business,  trade, 
or  occupation  from  which  these  result.  "The  law  in 
this  respect  looks  with  an  impartial  eye  upon  all  use- 
ful trades,  vocations,  and  professions.  However  an- 
cient, useful  or  necessary  the  business  may  be,  if  it 
is  so  managed  as  to  occasion  serious  annoyance,  in- 
jury, or  inconvenience,  the  injured  party  has  a  rem- 
edy." 23  This  is  the  controlling  principle,  and  in  its 
application  the  courts  have  held  that  the  business  or 
trade  of  blacksmithing  and  boiler-making,  when  car- 
ried on  in  close  proximity  to  dwellings  or  a  hotel,  so 
as  to  cause  annoyance,  is  a  nuisance.24  So  have  they 
held  that  the  jarring  and  shaking  of  a  building  by 

20  St.  Helen's  Smelting  Co.  v.  Tipping,  11  H.  D.  Cas.  642. 

21  Id.;   Susquehanna  Fertilizer  Co.  v.  Spangler,  86  Md.  562,  63 
Am.  St.  Eep.  533,  39  Atl.  270. 

22  Eoss  v.  Butler,  19  N.  J.  Eq.  294,  97  Am.  Dec.  654. 

23  Norcross  v.  Thorns,  51  Me.  503,  81  Am.  Dec.  588. 

24  Id.;  Fish  v.  Dodge,  4  Denio,  311,  47  Am.  Dec.  254. 
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machinery  in  a  factory;25  the  operation  of  lead  smelt- 
ing works,  from  which  are  emitted  offensive,  poison- 
ous and  noxious  fumes  and  vapors;26  the  operation  of 
a  tannery  in  such  a  manner  as  to  contaminate  the  at- 
mosphere;27 the  maintenance  of  slaughter-houses  (be- 
ing considered  prima  facie  so  by  some  authorities,28 
and  others  not);29  or  a  tin-shop,  on  account  of  its 
noise;30  or  livery-stables  when  not  kept  up  in  a  proper 
manner  (but  not  per  se);31  the  manufacture  of  acid 
spirit  of  sulphur,  impregnating  the  air;32  the  keeping 
of  calves  in  a  place  at  night  ready  for  slaughter,  their 
constant  bleating  causing  great  annoyance;33  the 
keeping  of  jacks  and  stallions,  and  standing  them  in 
plain  view  of  a  dwelling;34  keeping  and  maintaining 
a  piggery,  from  which  disagreeable  odors  arise  and 
contaminate  the  air;35  keeping  a  house  of  ill-fame  in 
close  proximity  to  other  residences;36  or  a  gas  factory 
from  which  arise  smells  and  odors  which  pollute  the 

25  McKeon  v.  Lee,  51  N.  Y.  300,  10  Am.  Rep.  659;  Pach  v.  Geoffroy, 
67  Hun,  401,  22  N.  Y.  Supp.  275. 

26  Appeal  of  Pennsylvania  Lead  Co.,  96  Pa.  St.  116,  42  Am.  Rep. 
534. 

27  Pennoyer  v.  Allen,  56  Wis.  502,  14  N.  W.  609,  43  Am.  Rep. 
728,    and1    note. 

28  Commonwealth  v.  Upton,  6  Gray,  473;  Catlin  v.  Valentine, 
9  Paige,  575,  38  Am.  Dec.  567. 

29  Pruner  v.  Pendleton,  75  Va.  516,  40  Am.  Rep.  738;  Minke  v. 
Hofeman,  87  111.  450,  29  Am.  Rep.  63. 

30  Dennis  v.  Eckhardt,  3  Grant  Cas.  390. 

31  Aldrich  v.  Howard,  8  R.  I.  246;  Phillips  v.  Denver,  19  Colo. 
179,  41  Am.  St.  Rep.  230,  34  Pac.  902;  Shiras  v.  dinger,  50  Iowa,  571, 
32  Am.  Rep.  138;  Keiser  v.  Lovett,  85  Ind.  240,  44  Am.  Rep.  10;  St. 
James  Church  v.  Arrington,  36  Ala.  546,  76  Am.  Dec.  322. 

32  Rex  v.  White,  1  Burr.  33. 

33  Bishop  v.  Banks,  33  Conn.  118,  87  Am.  Dec.  197. 

34  Farrell  v.  Cook,  16  Neb.  483,  49  Am.  Rep.  721,  20  N.  W.  721; 
Hayden  v.  Tucker,  37  Mo.  214. 

35  Commonwealth  v.  Perry,  139  Mass.  198,  29  N.  E.  656. 
so  Cranford  v.  Tyrrell,  128  N.  Y.  341,  28  N.  E.  514. 
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air;3T  or  a  carpet-cleaning  establishment,  from  which 
dust,  stench  and  noise  permeate  neighboring  dwell- 
ings;38 or  a  garbage  plant  which  casts  upon  the  prem- 
ises and  into  and  about  the  dwelling  of  another  nox- 
ious odors,  vapors  and  gases,  causing  material  dis- 
comfort39— constitute  nuisances. 

The  erection  of  a  shop  in  a  suburban  locality  occu- 
pied by  costly  residences,  in  which  a  business  is  car- 
ried on  which  causes  smoke  laden  with  cinders,  soot, 
and  disagreeable  odors  to  penetrate  such  houses,  so 
as  to  render  them  unclean,  uncomfortable,  destroy- 
ing to  a  material  degree  the  comfortable,  peaceable 
and  quiet  occupation  of  the  house,  also  constitutes 
nuisance.40  To  render  offensive  odors  and  smells  of 
a  loathsome  trade  actionable,  it  is  not  necessary  that 
they  cause  injury  to  health,  it  being  sufficient  if  they 
are  detrimental  to  the  comfort  of  those  dwelling  in 
the  vicinity.41  The  law  does  not  notice  sensitive 
tastes  or  peculiarities  of  individuals,  and  hence  the 
fact  that  a  single  person  is  disturbed  by  an  under- 
taking establishment,43  or  that  a  single  individual 
suffers  from  lead  poisoning  because  of  a  peculiar 
and  exceptional  susceptibility  to  such  influence, 
when  the  trace  of  arsenic  or  lead  is  so  slight  as 
not  to  affect  other  persons  in  any  degree,43  does  not 
give  rise  to  a  right  of  action.     No  complaint  can  be 

37  Bohan  v.  Port  Jervis  Gas  Light  Co.,  122  N.  X.  18,  25  N.  B. 

246. 

38  Craven  v.  Rodenhausen  (Pa.),  21  Atl.  774. 

39  Munk  v.  Columbus  Sanitary  Works  Co.,  7  Ohio  N.  P.  542,  5 
Ohio  Dec.  548. 

40  McMorran  v.  Fitzgerald,  106  Mich.  619,  58  Am.  St.  Rep.  511, 

64  N.  W.  569. 

41  Ashbrook  v.  Commonwealth,  1  Bush,  139,  89  Am.  Dec.  616; 
Waters-Pierce  Oil  Co.  v.  Cook,  6  Tex.  Civ.  App.  573,  26  S.  W.  96. 

42  Wescott  v.  Middleton,  43  N.  J.  Eq.  478,  11  Atl.  490. 

43  Price  v.  Grantz,  118  Pa.  St.  402,  4  Am.  St.  Rep.  601,  11  Atl.  794. 
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made,1  for  example,  on  account  of  lead  poisoning,  be- 
cause of  some  peculiar  exceptional  susceptibility 
therefrom,  which  is  so  slight  as  not  to  affect  others.44 
The  ringing  of  church  bells,45  and  factory  bells,  rung 
habitually  at  an  early  hour  in  the  morning,46  has 
been  held  to  be  a  nuisance. 

§  437.    Same  Continued— Some  Things  Held  not  to  be 

Nuisance. — There  are  "many  cases"  (in  the  language 
of  a  recent  case)  "that  may  arise  where  the  doctrine 
of  personal  liberty  and  personal  dominion  of  one  over 
his  own  property  enables  him  to  do  things  to  the  an- 
noyance of  others,  not  causing  actual,  material,  phys- 
ical discomfort  to  them,  for  which  there  is  no  punish- 
ment, except  loss  of  that  respect  which  every  right- 
thinking  man  desires  from  his  neighbors,  and  the  pos- 
session of  which  is  a  source  of  daily  enjoyment.  If 
one  is  so  constituted  as  not  to  be  susceptible  to  those 
feelings  which  a  reasonably  well-balanced  man  is  sup- 
posed to  possess,  and  is  so  constituted  as  to  obtain 
more  pleasure  out  of  needlessly  annoying  others  than 
by  securing  and  retaining  their  respect  as  a  manly 
member  of  society,  his  sovereign  right  in  his  own  prop- 
erty to  use  it  as  he  may,  so  far  as  that  use  does  not 
physically  extend  outside  his  boundaries  to  the  detri- 
ment of  others,  may  be  so  exercised  as  to  violate  the 
moral  obligation  which  every  member  of  society  owes 
to  his  neighbors,  without  any  penalty  being  visited 
upon  him  for  his  misconduct,  of  which  he  can  be  made 
conscious."  4T  This  was  in  a  case  where  one  willfully 
and  maliciously  erected  a  high  and  unsightly  fence, 

44  Price  v.  Grantz,  118  Pa.  St.  402,  4  Am.  St.  Kep.  601,  11  Atl. 
794. 

45  Soultan  v.  De  Held,  2  Sim.,  N.  S.,  133,  9  Eng.  L.  &  Eq.  104. 

46  Davis  v.  Sawyer,  133  Mass.  289,  43  Am.  Rep.  519. 

47  Metzger  v.  Hochrein,  107  Wis.  267,  81  Am.  St.  Rep.  841,  83  N. 
W.  308. 
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thus  diminishing  the  beauty  of  adjoining  property, 
shutting  off  light  and  air  and  the  view  of  the  surround- 
ing country,  which  is  generally  held  that  one  may 
rightly  do.48  It  is  consoling  to  note  the  fact  that  the 
supreme  court,  in  one  state,  declares  against  the  fore- 
going doctrine,  which  does  so  much  violence  to  the 
ancient  maxim,  "Sic  utere  tuo  ut  alienum  non  laedas," 
holding  that  a  high  fence  erected  for  spite  and  with 
malice,  and  with  no  other  purpose  than  to  shut  out 
the  light  and  air  from  a  neighbor's  window,  is  a 
nuisance.49  And  in  some  states  there  is  legislation 
against  the  erection  of  a  fence  maliciously  and  to  an- 
noy others.50  Loud  and  disagreeable  noises  neces- 
sarily occasioned  by  a  street-car  company  in  switch- 
ing its  cars  in  and  out  of  its  barn  situated  in  a  thickly 
populated  part  of  a  city,  early  in  the  morning  and  late 
at  night,  disturbing  those  residing  near,  is  not  action- 
able;51 nor  is  a  fire-engine  house  in  a  city  a  nui- 
sance;52 nor  will  trifling  annoyances  and  inconvenien- 
ces from  smoke,  cinders  and  noxious  vapors,  suffered 
by  persons  residing  in  cities  be  noticed;53  nor  does 
the  unsightly  appearance  of  a  vacant  lot,  caused  by 

48  Id.;  Bordeaux  v.  Greene,  22  Mont.  254,  74  Am.  St.  Rep.  600. 
56  Pac.  218;  Letts  v.  Kessler,  54  Ohio  St.  73,  42  N.  E.  765.;  Medford 
v.  Levy,  31  W.  Va.  649,  13  Am.  St.  Rep.  887,  8  S.  E.  302;  Rideout 
v.  Knox,  148  Mass.  368,  12  Am.  St.  Rep.  560,  19  N.  E.  390;  Kuzniak 
v.  Kozminski,  107  Mich.  444,  61  Am.  St.  Rep.  344,  65  N.  W.  275 
(building);  Mahon  v.  Brown,  13  Wend.  261,  28  Am.  Dec.  461;  Guest 
v.  Reynolds,  68  III.  478,  18  Am.  Rep.  570. 

49  Flaherty  v.  Moran,  81  Mich.  52,  21  Am.  St.  Rep.  510,  45  N.  W. 
381;  Burke  v.  Smith,  69  Mich.  380,  37  N.  W.  838. 

50  Smith  v.  Morse,  148  Mass.  407,  19  N.  E.  393. 

51  Romer  v.  St.  Paul  City  Ry.  Co.,  75  Minn.  211,  74  Am.  St.  Rep. 
455,  77  N.  W.  825. 

52  Van  De  Vere  v.  Kansas  City,  107  Mo.  83,  27  Am.  St.  Rep.  396. 
17  S.  W.  695. 

63  Euler  v.  Sullivan,  75  Md.  616,  32  Am.  St  Rep.  420,  23  Atl.  845. 
Torts,  Vol.  1—54 
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its  being  used  as  a  dumping-ground  for  refuse  ma- 
terial, of  itself,  constitute  a  nuisance  to  an  adjoining 
owner.54 

§  438.  Legislation  to  Prevent.— "The  legislature 
can  add  to  the  mala  in  se  of  the  common  law  the  mala 
prohibita  of  its  own  behest."  This  power  to  regulate 
may  extend  "to  everything  expedient  for  the  preserva- 
tion of  health  and  the  prevention  of  contagious  di- 
sease. There  are  many  things  not  coming  up  to  the 
full  measure  of  a  common-law  or  statute  nuisance  that 
might,  both  in  the  light  of  scientific  tests  and  of  gen- 
eral experience,  pave  the  way  for  the  introduction  of 
contagion  and  its  uncontrollable  spread  thereafter.55 
The  judgment  of  the  legislature  with  respect  to  what 
things  or  acts  shall  be  counted  as  nuisances,  its  power 
upon  matters  of  public  policy  being  supreme,  within 
the  limits  of  the  constitution,  is  final.  It  may  en- 
large the  category  of  public  nuisances  by  declaring 
places  or  property  used  to  the  detriment  of  public 
interests,  or  to  the  injury  of  health  or  morals  to  be 
nuisances.  Such  laws  are  not  rendered  unconstitu- 
tional merely  because  they  may  deprive  persons  of 
some  rights  tp  which  they  may  have  been  ordinarily 
entitled,  and  will  not  be  so  held  "unless  carried  to 
such  an  extent  that  it  can  be  fairly  said  to  be  an  un- 
wholesome and  unreasonable  law."50  Municipalities 
may  have  similar  power  conferred  upon  them,  but  it 
is  held  that  this  does  not  give  them  authority  to  de- 
clare something  to  be  a  nuisance  which  is  not  so  in 

54  Lane  v.  Concord,  70  N.  H.  485,  85  Am.  St.  Rep.  643,  49  Atl.  687. 

55  Ex  parte  Shrader,  33  Cal.  284. 

56  Murtha  v.  Lovewell,  166  Mass.  391,  55  Am.  St.  Rep.  410,  44  N. 
E.  347;  Ex  parte  Lacey,  108  Cal.  326,  49  Am.  St.  Rep.  93,  41  Pac. 
411;  Lawton  v.  Steele,  119  N.  T.  226,  16  Am.  St.  Rep.  813,  23  N.  E. 
878;  County  of  Los  Angeles  v.  Spencer,  126  Cal.-  670,  77  Am.  St. 
Rep.  217,  59  Pac.  202. 
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fact.0?  An  ordinance  against  the  maintenance  of 
steam  shoddy  machines,  steam  carpet-beating  ma- 
chines,58 and  a  statute  declaring  places  where  liquor 
is  sold  contrary  to  law  to  be  common  nuisances,59 
have  been  sustained. 

§  439.  Other  Questions  of  a  general  nature  will  be 
found  in  a  later  chapter,  in  connection  with  this 
wrong  in  its  relation  to  real  property.60 

57  Village  of  Des  Plaines  v.  Poyer,  123  111.  348,  5  Am.  St.  Rep. 
524,  14  N.  B.  677;  Wood  on  Nuisance,  p.  773,  sec.  740;  Chicago  v. 
Laflin,  49  111.  172;  Dillon  on  Municipal  Corporations,  sec.  374. 

bs  Ex  parte  Lacey,  108  Cal.  326,  49  Am.  St.  Rep.  93,  41  Pac.  411. 

59  Ex  parte  Keeler,  supra. 

co  See  c.  41,  post. 


